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| HEARD and DETERMINED 


IN THE 


High Court ok Parliament. 


Sir Robert Barnardiftan, Bart. Same 

. Barnardiſton, _—_ and * NN 
E ſ d. - 
WW. illiam om Eſq. — Reſpondent. 


22d May, 1717. 


8 IR Michael . being ſeiſed in fee · ſimple of ſeveral 


eſtates in the counties of Huntingdon, Lincoln and elſe- 


where, made his will, dated the zoth of March, 1668; 


and thereby deſired, that his executors would take care to ſee 
all his debts and legacies paid, by making ſale of his perſonal 
eſtate, not ſpecifically bequeathed ; and, becauſe his debts were 
great, amounting in the whole to 4600 J. or thereabouts, /a 
perfe ſchedule whereof, he declared, was annexed to his will, 
under his hand and ſeal ; } he deviſed to his executors all his 
manors and lands of Cherry-Orton and Butolph-Bridge, in the 
county of Huntingdon, to be by them ſold for the moſt that 


could. be got, and the monies ariſing from ſuch fale, diſpoſed 
of in the payment of his debts and legacies : And, leſt both 


his perſonal eſtate and the monies to ariſe from ſuch ſale ſhould 


not be ſufficient, the teſtator gave his executors full power to 


Vor. II. 1 B receive 
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Caſes in Patliament.“ 


receive the meſne profits of his whole eſtate lyin g in Pickworth 
and Miillougbby, in the county of Lincoln, or elfewhere within 


the kingdom of England; and alſo of an allotment or portion 
of land lying in Ireland, of gol. per ann, upon truſt, chat 
the rents and profits ariſing thereby, ſhould be employed in 


diſcharging the remaining part of his debts and legacies: And, 


after ſuch time as his ſaid debts and legacies ſhould be diſcharged, 
the teſtator gave a rent-charge of col. per ann. to his ſervant 
Gamaliel Sylveſter and Jane his wife, for their lives, and the 
life of the longer liver of them, payable quarterly; the firſt” 
payment thereof, to commence from the payment of his debts; 
and he charged the manor of Pickworth with the payment 
of one moiety of the ſaid rent-charge, and the manar of 

Wilkughby with the payment of the other moiety thereof, with- 
out any deduction: The teſtator then deviſed the faid allotment 
of land in 1reland, after his debts paid, to his couſin Norris . 
Cove, Eſq. in fee; and as for his ſaid manors of Pickworth ; 
and Willoughby, with the advowſons thereof, after ſuch time as 
his devts and legacies ſhould be paid by the rents and profits thereof, | 
he deviſed the ſame to his uncle Evers Armyze, Eſq. for his 

life, without impeachment of waſte ; and, in caſe. the ſaid 
Evers Armyne (ſhould have any iſſue male, then to ſuch iſſue 

male, and his heirs for ever: And, after the deceaſe of the 


ſaid Evers Armyne, in caſe he left no iſſue male, then, 


after 
3 0m time as his debts ang legacies were fully paid, he deviſed | 


manor of 5 wp and the advowſon thereof, after the 
death of the Armyne, his mother in law, who had the 
ſame for inture, to his nephew T homas Style, Eq. in fee; 
and he Rd bs 40 © manor of Villou hby, and the advow- 
ſon thereof, to his nephew Thomgs Barnard: Hon, Eſq. in fee: The 
teſtator then gave ſeveral annyities, and charged one moiety | 
thereof upon the ſaid manor of Pickworth, and the other moiety” 
upon the faid manor of Willou ghby : And he declared, that bis" 
debts were only thoſe which were mentioned in the ſaid ſchedule,” 
and no more ; and after ſuch time as all his faid debts ſhould 
be paid, then and not before, he bequeathed ſeveral legacies to 
different perſons, amounting to 1560/. and upwards ;' and 
appointed his brothers Sir Thomas Style and Sir Thomas Bar- 


I nard! ſton, together with his uncles Evers Armyne and T homas 


Li ifer, and his couſin Thomas Briſtow, executors of his win. 


Won 


Caſes-in (Parliament 3: 


Seon after ithe-making of this, will, the zeſtator -ſold-'all-his Sets 
eſtates at Jaw nanny and Butolph-Bridge, and alſo his lands Ay 
in / Ireland; and, on the 6th of June, 1668, he borrowed. 4000/7. 
of the Lady Dians Holles, on a mortgage of his manor of 


Prokwarth ; and, by that mortgage, he covenanted to pay the 
ſaid. 40001. 


With the money thus raiſed, the teſtator 100 all the debts 
mentioned in the ſchedule annexed to his will; and afterwards, 
he made a codicil to his will, dated the 21ſt of June, 1668; 
whereby, after taking notice that he had purchaſed lands in 
Ingolaſby, in Lincolnſhire, he deviſed the ſame to his nephews 


Thomas Style and T — Barnardiſton, equally, and to their 
heirs. 


On the iſt of December following, the teſtator died; and, 
after his death, all the executors proved his will; but Tho- 
mas Lifter, one of them, died before he had otherwiſe acted. 


Differences afterwards ariſing among the ſurviving executors, 
certain articles were executed between them, dated the 23d of 
January, 1668 ; whereby, in order to ſettle thoſe differences, 
it was declared, that the debt of 4000/, dye to the Lady Diana 
Holles, upon the ſaid manar of Pjckworth, with the intereſt 
then due, and to grow due thereon, ſhould be taken as the 
proper debt of Sir Michael Armyne, to be paid out of the meſne 
profits of his real eſtate, which they were n to receive 
for the payment of his debts. 


And, by other articles between the executors, dated the 3d 
of Fuze, 1674, it was agreed, that Edward Searſon, who had - 
been employed by Sir Michael Armyne in his life-time, and by 
his executors after his death, to receive the rents and profits of . 
his lands; ſhould collect and gather in all the rents and arrears 
of rent then due, and to become due out of /Pickworth and. 
Willaughby, and diſpoſe of the fame towards payment of the 
aid 4000. debt upon Pickworth; and that the ſaid Sear ſon 


thould, from time to time, account for all ſuch his receipts 
and diſburſements to the ſaid executors. 


| Byers Armyne, the deviſee, having got into . of the 
bd manors of Prckworto and V. . kept down the intereſt 


of 


rowed 4000/7. of Sir Richard Rothwell; and, for ſe 


Caſes in Parliament. 1 
of the 4000/7. mortgage until his death: But he thought pro- 


per, in his life-time, to ſuffer a common recovery of theſe 


eſtates, and to declare the uſes thereof to himſelf in fee: He 


afterwards made his will, whereby he deviſed both theſe manors 


to his. nephew Armyne Bullingham, in tail; with remainder to 
the heirs male of the body of his randenghter Elizabeth Saun- 


ders, afterwards the wife of John Mortimer; and, in default of 


ſuch iſſue, to the heirs of her body; with remainder to his 
own right heirs. And, on the 2d of June, 1680, he died. 


After the death of Evers Armyne, the ſaid Thomas hos Sir 
Thomas ) Barnardiſton, entered upon the manor of V uloug bby, . 
and received the rents thereof; but who then. entered upon the 
manor of Pickworth does not appear: However, the 4000 J. 
mortgage having, by ſeveral meſne aſſignments, become veſted 
in Faith Heneage, Widow, ſhe, in April, 1695, entered upon 
the ſaid manor of Pic worth, and received the rents and profits 
thereof till her death; when Thomas Heneage, Eſq.” her exe- 
cutor, became entitled to the mortgage, and entered upon the 
ſaid manor accordingly. 


* 


In March, 1688, Sir Thomas Barnardi hon, the 8 bor- 


ring the 
re- payment thereof with intereſt, he mortgaged the manor of 


Willoughby to him, for a term of 1000 years; and this mort- 
gage becoming afterwards veſted in the Lord Middleton, was, 
on the 1ſt of Juh, 1701, aſſigned by him to Sir Samuel Bar- 
nardiſton, Bart. in conſideration of 4349/7. 13s. then due 
thereon. | 


The faid Sir Thomas Barnard! Aon a borrowed 10001. 


more; and, for ſecuring it, he made another mortgage of the 


ſaid manor of Willoughby ; which, by meſne aſſignments, like- 
wiſe became veſted in the ſaid Sir Samuel Barnardiſton; and 


both theſe mo rtgages were by him aſſigned to the appellant 


Samuel Barnard; ;fton. And upon the death of Sir Thomas 
Barnardiſton, the appellant Sir Robert, as his brother and 
deviſee, claimed to be entitled to the equity of redemption of | 
this manor. ' 


After the death of Evers Armyne, ſeveral dude and contro- 
verſies aroſe betwèen the ſaid Armyne Bullingbam, his deviſee, 


and 
I 


( 
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and the ſaid Sit TBT Barhar difton; the deviſee of Sir Michu# 
 Armyne, touching the ſaid manor of Vlog bey, and the eſtate 
which the faid Evers Armyne had therein; in conſequence 
whereof, a ſpecial verdict Was found in an action of replevin, 
wherein the titles of both theſe parties were brought into 
queſtiott j and, after ſevoral afguments 1 in the Court of Common 


Pleas, judgment was given in favour of the ſaid Armyne Bil 


lingbam. But, both of them being relations, they afterwards. Loddingin 
came to an agreement; and; by deed inrolled, dated the 24th f 5 224 


of January, i697, and a fthe and recovery, in purſuance therkof; 3 1 25. 
they joined in a conveyance of the ſaid manor of Willoughby ; + ial es. bh. 


ard thereby, a rent=charge of +56). per ann. clear of taxes, 
{the whole eſtate being only $107. per ann.) was ſecured out of 
che fait manor, to the {aid Arnyne Bullingbum, in fee-fimple ; 


and, fobje thereto, the manor was conveyed to the faid Si 
T7 bomas Barnardifton and his hèirs. 


This sent-charge being afterwiards greatly in arrear; Nicbos 


lar Builing bum, the couſin and heir, and alſo the adminiſtrator 

of the ſaid Armyne Bullingbam, Brought his bill in Chancery, 
to enforce the payment thereof ;> but the appeHant Coppin; 
having purchaſed the whole rent-charge and arrears; he and 
the: other: parties to: that ſuit, ich order to compromile the fame; 
entered into articles, dated the iſt of February, r709, whereby 
it was agterd, that Coppin ſhould: have the ſunt of odo in 
lieu of the ſaid rent charge and the arrears: thereof; and? tllat 
the ſaid manor of Yillbughby ſhould be ſold: for the payment; 
in the finſt place, of this 70004. and, for the other purpoſes 
therein mentioned. And theſe artieles, being eſtabliſhed by a 
dectee of the Court, on the 5th of May, 17 10, the ſaid manor 
was accordingly: ſold ;z and Sir Fobn Newtgs, Bart. was' reported; 
and afterwards confirmed the beſt ere thereof, for en 
of 9700 l oF 


Bot, in Bofter term, 17125 and, before the conveyances to 
Sir Jobn Newton. were executed, the reſpondent; who claimed 
the equity of redemption of the manor of Pickworth, under a 
.conveyance from the heir of Thomas Style, the deviſee; exhi· 


bited his bill in the Court of Chancery againſt the appellants | 


and Thomas Heneape, the mortgagee; ſuggeſting, that the 


40001. mortgage upon Pickworth, ought to be eſteemed as one 


of 


Vor. IL te Pon hg 


* 
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— cf the debts, for the payment wherecf Sir Michael Armyme: 
bad made proviſion by his will, and to ſtand in the place of 
the ſchedule-debts; and therefore praying, that he (the plain- 

tiff) might be admitted to redeem the ſaid manor of Picbwortb, 

on paytnent of what ſhould appear due to the ſaid Thomas. 
Heneage ; and that a proportional part of the ſaid debt, for 

which Pickworth was mortgaged by Sir Michael Armyne, might 
bde charged upon Hilloughby, and paid to the plaintiff; and 
| that a proportional part of what had already been paid out of 
Pickworth, might be re-imburſed to him out of EAR. > G 


on the 2d of March, 1714, this cauſe was heard Jake 
the. Lord Chancellor Couher; when his Lordſhip declared, | 
that the conſtruction of the will and codicil of Sir Michael 
Armyne, ought . to extend to all the debts he .owed at the 
time of his death, and not to the debts mentioned in the 
ſchedule annexed to his will. only ; and that Sir Michael, by 
making a mortgage of the ſaid manor of Picłwartb, for ſecur- 
ing the 4000/7. to the Lady Holler, ſhewed only how. that 
money ſhould be ſecured, and not in what manner the ſame 
ſhould be paid: That the making ſuch mortgage, was not a 
tevocation of the purpoſe. in his will; that the truſt ſhould 
extend to all the debts he owed at the time of his death; and 
that the e e being one of thoſe debts, the plaintiff 
ought to be admitted to a redemption thereof, on payment of 
| what Ks Id appear due to the defendant the mortgagee, for 
1 his principal, intereſt and coſts; and that the plaintiff ought 
to have a proportionable contribution out of the manor of 
Willoughby, towards the payment thereof; and ordered and 
decreed the ſame accordingly. And, that it might be ſeen 
what that proportion ought to be, it was referred to a Maſter; 
to take an account of what debts were owing by the ſaid Sir 
Micbael Armyne, at the time of his deceaſe; and what part 
thereof was paid out of his perſonal eſtate, and out of Orton, 
Butolpb- Bridge, the lands in Ireland, or any other lands by 
his will directed to be fold, for the payment thereof, before 
the manors of Pict worth and Willoughby were to be charged 
therewith; and when the Maſter ſhould have taken ſuch account, 
then he was to ſee what had been paid out of the rents and 
Profits: of che manor of Pickworth, and at out of the rents 


2 and 
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and prüfte of: the manor ol · Willoughby, towards ſatisfaction fü 


the old debts, and to balance the accounts. between the ſaid 
two manors, by rateable proportions ; it being Sir Michael Ar 
myneis intention, that having charged the ſaid two manors with . 
his debts, the ſame ſhould be cleared thereof, before they ſhould 
come: to the poſſeſſion of his deviſees : And when the Maſter 


1 have ſettled the balance between the manorsg-then 


ſide. was to be at liberty to apply to the Court for. f 
directions, touching what contribution ought to be paid 


of the manor of Willoughby, towards ſatisfaction of the | 
debt by mortgage; and what, rateable proportion thereof the 


ſame ought to bear, in eaſe of the ſaid manor of Picl worth: 


= er 
t. 


aid 


1717. p 
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And for that purpole, the Maſter was to ſtate the annual value | 


of each of the ſaid manors, that it might be ſeen what pro- 


portion each manor ought to. bear; and if upon ſuch account. 
to be taken, it ſhould appear that Pickworth had paid more 
than its proportion of the ſaid debt and intereſt, then the fame 


was to be reimburſed out of Willoughby; and the plaintiff 1 Was, 
at his charge, to bring the heir at law of Sir Michael Armyne, 
and alſo the heir at law of Evers Armyne, before the Maſter, 
to conteſt the ſaid accounts; and for that purpoſe, the plaintiff 
and: defendants were to join in publiſhing proper notice in the 
Gazette: But theſe directions were to be without prejudice, to 


Sir Jobn Newton, the purchaſor, who was to have a good title 
Dov he parted with his purchaſc-mqney. . 


| a 


Fr rom "his decree, the FS Sir Robert Barnaydi n, 
Samuel Barnardi Han, and Jobn Coppin, appealed ; and on their 
behalf it was argued, that if Evers Armyne, by the will of Sir 
Michael Armyne, took an eſtate tail, the recovery ſuffered by him 
| barred the remainder to Thomas Style; but if Evers Armyne 


took only an eſtate for life, then the limitation to the iſſue 


male of Evers Arme and his heirs for ever, was a contin- 


gent remainder i in, fee-ſimple to the iſſue male, that is, to the 
firſt ſon of Evers Armyne ; and. the remainder limited to Thomas | 


Style, was a contingent fee-ſimple alſo : But thoſe fees were 


9. 


R. Raymond. 


W. Peere 
Williams. 


not expectant one after another; it being admitted, that by | 


law, a fee-fimple cannot be limited after a fee-ſimple ; ; but 
theſe fees were two concurrent contingencies, not contrary to 
one another, nar either of them veſted: And therefore, if 
Evers Armyne had had iſſue male, then ſuch iſſue male had 


taken 


1 


— 


then the common recovery ſuffered by Evers Armyne, barred 


debts. - 
_ - , Coppin, were purchaſors, of the ſaid manor of Willoughby, for 
__ valuable conſideration ; ; and; without notice of the mortgage 
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tren a fe- Hmple; but if Evers Armyne died without ang, 
any iſſue male, then Thomas Style had taken a fee-fimple, and. 


the remainder to his ifſue, it being a contingent remainder 3 


and likewiſe the remainder to Thomas Style, that being con- 


tingent alſd: So that on the death of Evers Armyne, withont 
iſſue, Thomas Style could not take by this deviſe; and co 
ſequeptly, the reſpondent, who claimed under Thomas Style, 
had no, right or title to the manor of Pickworth, And ſo it 
was adjud ed in the Court of Common Pleas, Paſeb. g Wm: 3- 
in a queſtion upon this will, between Loddington and Kime, as 
printed i in Serjeant Sa/keld's reports, 224. —— That in cafe the 
ref} ondent had any right or title to the faid manor of Pipk« 
worth, Sir Michael Armyne intended: by his will, only to ſecure 
the debts mentioned in the ſchedule- thereunto annexed ; and 
it was reſolved'i in the faid caſe of Laddington and Mime, as re- 
ported in. 3 Lev. 433. that by the feveral clauſes and the 
whole ſco p of the will, it appeared, that the debts to be 
paid by the proviſion ' of the will, were the debts. in the 

Khedule ; But l Sir Miebael Armyne's will ſhould be taken tos - 
extend, to the ſecuring of all his debts, yet by his making 2 
mortgage. « of the manor of Pick worth only, and doing this 
ſubſeg uent to his will, he thereby -revoked his will, pro tanto; 
and ad himſelf execute the truſt, as to the ſaid ſchedule 
That the appellants Samuel Burnardiſton and: Jobs 


made hy Sir Michael Armyne, of the manor of Piet worth, 
ſubſeguent to his will. That the reſpondent's s right or title 
(if any he had) accrued forty four years before he, or any 


under whom be claimed, purſued the ſame, or filed his Bill 


in Chancery; ; fince which time, ſo many mortgages and con- 
veyanges had been made of the ſaid manor of Willoughby, A 
fine and recovery levied and ſuffered: thereof, and fac ſeveral 
tranſaQtions, relative thereto, as before ſtated; that the appel 
lants found. it impracticable, after 16 great a length of titre, 
to make aut ſuch an. account, as by the decree was directed 
to be. taken; 3 or to prove what part of Sir Michael Atmyne's 
eſtate was ſold, or for what, or how the money thereby raiſed 
WAS applied; or how much his executors, or the receiver by 


them _— had received out of the rents and profits 


thereof, 


— 
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thereof, or to have. che rents and profits of the ſaid manors 
of Piel worth and Willoughby applied, as by the decree Was 
directed, towards ſatisfaction of the ſaid: 4000 J. mortgage: All 
which inconveniencies had ariſen by the delay of the reſpon- 
dent, and thoſe under whom he claimed, in not purſuing their 
claims while matters were recent, and without any excuſe 
being given for {ſuch delay; of which the reſpondent himſelf 


would now reap the advantage. —And laſtly, that the re- 
ſpondent claimed the reverſion, and equity of redemption of 


the manor of Prickworth, under a meer voluntary conveyance: ; 
and for which he n yan no pe — 


It bnd, that Fobn Mortimer an Elizabeth his wife, — 
was the grandaughter and heir at law of Evers Armyne, tho 
parties to the ſuit in Chancery, were not originally made par- 
ties to this appeal,” not had they any notice of it, till within a 
few days of the hearing; and therefore, on the 18th of May, 


1717, they applied to the Houſe, by petition, for leave to be heard 


Jour. vol. 20. 


p. 461. 


by their counſel, at the ſame time that the appeal ſhould be 


heard: Whereupon it was ordered, that counſel for the pe- 


titioners might attend at the ſaid hearing, in order to be Beard. 
if the Houſe ſhould think ate: 1 1 nad bake. th 


e "it a caſe. was 1 for the == on their chalf T. Lutwyche. 


it was inſiſted, that the decree ought to be reverſed, as to that 
part of it, by which the reſpondent Carter was admitted to redeem 
the manor of Pic worth; for that he had no title to the eſtate 
in queſtion: And though the manor of Willoughby, was liable 
to a contribution towards the mortgage; yet that Mrs. Mor- 


N.Lechmere. 


timer, and not Carter, was entitled to the benefit of ſuch” 


contribution, And, in ſupport of this propoſition, 1 was 
argued, that Evers Armyne, was tenant for life of the manors 
of 8 and Willoughby ; ; and that the remainder limited 
to Thomas Style, was a contingent remainder, and perfectly 
uncertain whether it would ever take effect or not. That 
it was a known and undoubted rule of law, which had never 
yet been denied or over- ruled by the judgment of any Court, 
that where a tenant for life ſuffers a recovery, it is a good bar 
to, and deſtroys any contingent remainder which depends on the 
eſtate for life; and in this very caſe, the opinion of the Court 
of Common Pleas had been already given, in a point en tirely 

or. Ts — 2 —— proper 


7 


8 1717. 


S. Cow per: 
| L © Reeve, 


Cates in 1 "7M 


Noper for their judgment. That the eſtate veſted in Boss 
Armyne, notwithſtanding the deviſe to him, was originally 


ſubject to the payment of the debts and legacies mentioned 
in the will. — And that the title to the redemption of Picł- 
worth, being only a queſtion of law, the ſame ought to have 
been tried at common law; where the ſaid John and Elizabeth 
Mortimer might have fully made out 8 805 title, and the ey 
of doing which they now prayed. 


_ Ws the part of the reſpondent 8 1 was e 


ed, that the mortgage-debt of 4000“. which Sir Michael 
gave his perſonal covenant to pay, was a debt within the 
words, as well as meaning of his will; for tho' Sir Micha! 
in his will ſaid, I know my debts to be great, amounting te 
46001. @ perfect ſcbedule wheregf is hereunto annexed ; yet the 
words of his will, were not confined to the ſchedule debts ; 


For if he had forgot, or omitted out of the ſchedule, | 800% 


of his debts, no man could ſay that the creditors, for 500“. 


ſhould not have the benefit of the will, as well as the ſchedule 


creditors ; eſpecially, when Sir Micbae ! in his will expreſſed 
himſelf in theſe general words, without reſtraining them to the 
ſchedule ; viz. © My will is, that my executors ſee all my debts 


paid, out of my perſonal eſtate; and becauſe I know my 


e debts to be great, I deviſe my lands in Orton, &c. to be 
& ſold for payment of my debts. And leſt both perſonal eſtate, 
© and the monies raiſed by ſale be not ſufficient, I deviſe the 
«« profits of Pickworth and Willoughby, in truſt, to pay the 


* refidue of my debts, till the whole of them be fully paid. 


% And after my ju? debts be fully paid, J give an annuity to 
„ Silveſter and his wife, the firſt payment to begin after my 
«* debts be fully paid. And as to my manors of P:chworth 
* and Willoughby, from and after ſuch time as my juſt debts are 


paid, then from and after ſuch time, I deviſe the ſaid manors 


to my r Armyne, OT it was proved 
in the cauſe, that Sir Michael applied the 4000/7. borrowed on 
the mortgage, to pay the ſchedule debts; and it appeared by 


| the two deeds poll executed by the executors, that they utider- 
ood this mortgage to be a debt, within the will: But above 
all, Sir Mzcvaet after the mortgage, re-publiſhed his will by 
the codicil; and, at the time of making the codicil, there were 


no o ſchedule debts ſubfiſting, the mortgage debt being the only 
| | * debt 


t 


and intended ſhould be paid, by the e proviſion and truſt. created 
by his will; before Evers Armyne, or any of his deviſees ſhould 
have or take any eſtate or inteteſt under his will.- 


revocation extended only ſo far as concerned the creditor Lady 
Holles; but did not alter the caſe as between the deviſees 


Style and Barnardiſton. However, a full anſwer to the pre- 
tence of a reyocation was, that the codicil to the will was 


made after the mortgage; and the codicil being a new pub- 
lication of the will, and of every part of it, it was appre- 
hended, that it ought to be now taken, as if the will itſelf 
had been made after the mortgage; and. in that caſe, it was 
plain, that the teſtator charged the feed of 4000/7. 
upon Willoughby, as well as upon Pickworth. As to the 
pretence, that the deviſe to | Thomas Style was a contingent 
remainder, and therefore barred by. the common recovery 
which was ſuffered by Evers Armyne, the tenant for life; 
the reſpondent Carter inſiſted upon theſe two anſwers to it: 
1. That when the teſtator had in expreſs words, and in as 
ſtrong terms as could be invented, /mited the time when the 
eſtate given to Evers Armyne ſhould commence and take place; 
viz. And as to my  manors of Pickworth and Wlowghby, 
% from and after ſuch time as my juſt debts are paid, 4% the 
« profits of them, then from and after ſuch time, I deviſe unto 
* my uncle Evers Armyne, the ſaid manors for his life;“ it 
would be a ſtrange violence upon the will, to expound it fo 
as to ſay, that the teſtator intended, contrary to his own expreſs 
words, that Evers Armyne ſhould have an eſtate. for life before 
the debts were paid ; and eſpecially when this expolition could 
ſerve no purpoſe, except only to enable Evers Armyne, the 


tenant. for life (as the appellants would have it) to diſpoſe of 


the inheritance, and defeat the reverſioner Thomas Style : And 
therefore, if Evers Armyne had not, nor could have any legal 
eſtate b&ore the full payment of the debts; his recovery was 
void, - becauſe the debts were not yet paid. 2. That the deviſe of 
| Pickworth to Thomas Style, was not a contingent remainder, 

but 4045 a veſted remainder ; it being plain, that the deviſe to the 
iſſue male of Evers Armyne, if he ſhould have any, was a con- 
tingent remainder ; that a contingent remainder, is meerly 1 in 
aue or Palſibility, till it happens; and the contingency: in 
2098 4 — | this 
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debt he then d It was therefore a debt, which he meant 


That if 
the mortgage was a revocation of the will pre tanto, yet that 


TT 


0707 
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ö 

fk 
1 


rs Caſes in Parliament. 


— this caſe. never did happen, for Evers Armyne never had a ſon: 
LL So that the words of the will might be reaſonably marſhalled 
to run thus; that Sir Michael Armyne deviſed Pickworth, after 
ſuch time as his debts ſhould be fully paid, unto Evers Armyne, 
for his life ; remainder to Style and his heirs ; ; ſubje& never- 
theleſs to this opening, that if Evers Armyne had a ſon, then 
to that fon and his heirs for ever; for if that caſe had 
happened, viz. if a ſon had been born, it would have taken 
place. and defeated Style: But fince it did not happen, and as 
the deviſe to. Style was a veſted remainder, never disjoined from 
the eſtate for life of Evers Armyne, the fame was not, nor 
could be diſturbed or barred by the common recovery; or, at 
leaſt, it was a ſpringing or executory deviſe to Style, to ariſe 
upon the contingency of Evers Armyne's not having a ſon. 
born, and as ſuch not barrable by the recovery. The teſ- 
tator's intent therefore, was fully expreſſed, viz. that Evers 
Armyne ſhould have only an eftate for life, to commence after 
the debts were fully paid; and that Style ſhould have the re- 
mainder in fee, to commence after the payment of the debts, 
and immediately after Evers Armyne's death, if there was no 
ſon born: The appellants however, were anxious to have the 
will conſtrued, directly contrary to the plain words of it; viz. 
that Evers Armyae's eſtate ſhould commence before the debts 
were paid, only to introduce a nicety in law ; that Evers being 
tenant for life, might diſpoſe of the inheritance, and defeat 
the reverſion to She But it was hoped, that the Supreme 
Fudicature, would not aſſiſt any ſuch conſtruction. As 
to the pretence of the mortgages and other diſpoſitions of 
Willoughby, it was inſiſted, that the appellants, and thoſe under 
whom they claimed, had full notice of Sir Michael  Armyne's 
will, and of all the truſts and proviſions thereby created for the 
payment of his debts; for that they themſelves claimed not 
only Willoughby, but Tngoldſby alſo, under the very fame will 
and codicil ; and the 40001. lent by Sir Richard Rothwell to 
Sir Thomas Barnardiſton, was lent on the ſecurity of Ingoldſby, 
the manor of Willoughby being thrown in only by way of col- 
lateral ſecurity ; for Sir Richard Rothwell was very well ap- 
priſed, that Willoughby was liable to its proportion of Sir 
Michael's debts. And, as to the pretended difficulty in 
accounting for the profits of Willoughby, the appellants ſtood 
by very eaſy, and unjuſtly. put the rents of Willoughby into their 


. pockets, 
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en + without contributing to, of aſſiſting Pickworth, while 


. I * 2 


" 
* a - 


— 


it was labouring to pay the debt of 4000 J. and intereſt ; the 3 


appellants ought not therefore to take advantage of their own 
neglect: and yet in this caſe, they complained without any 
mahner of reaſon, for the decree had not directed any retroſpective 


account of the profits of Willoughty, which they had ſo long 
| wrongfully received. 


HEE. 
4 * — - - — | 


j— 
* Subjoined to the reſpondent's caſe, is the following anſwer to the caſe of 
Loddington and Kime, as reported in 3 Levinz 431. That in drawing the 
« ſpecial verdict, the plaintiff's counſel over-reached the defendant's counſel ; 
« for the ſpecial verdict finds two facts that are abſolutely untrue, and omits to 
<« *find one fact that is true, and abſolutely material: I. That the ſchedule debts 
being 4600/7. were all unpaid at Sir Michael's death; which was not true. 
<* 2, That the ſchedule debts of 400 J. were paid after Sir Michael's death, and 
"6 in the life-time of Evers Armyne, and before he ſuffcred the common recovery; 
« whith was ner true. 3. The codicil to the will, that was made in time after 


6 In debt of 40001. was contracted, is not found by the ſpecial verdict; n 


it was true, and abſolutely material. 


% Now. thoſe two facts, which are untrue, did very much influence the caſe; 
for Levinz reports, that in the argument of the caſe, the firſt queſtion was, 
* Whether any ate was veſted in Evers Armyne, before the debt of 4000 l. was 
T paid? For if nat, then the common recovery ſuffered by him, and the diſ- 


„ poſition of the eſtate by his will, were, void: And the report ſays, that it tas 


ce 


46 1 


in Evers Armyne; becauſe by ſeyeral clauſes, and by the whole ſcope of the 
<< will, it appears (as the book ſays) that ihe debts, which by the proviſion of the 
will were appointed to be paid, precedent to the veſting of the eſtate in Evers 
Armyne, were the ſchedule debts ; all which were found to be paid, before the 
ſuffering of the recovery. From this book it is plain, that the Judges were of 
„ opinion, that the ſchedule debts ought to be paid precedent to the veſting of the eſtate 
ein Evers Armyne; and the ſpecial verdi&t being artfully drawn, the facts that 


© were found made this ſpectous caſe : That Sir Michael annexed to his will 
« 4 ſchedule of his debts, being: 4600 J.; and appointed thoſe debts to be paid 


cc 


cc 


cc 


© new debt of 4000/. by mortgage: Upon which did ariſe this queſtion, 


veſt till after payment of the new debt of 4000/7, contracted after the will? 
And the Judges being ſo miſ-led by the miNaten ſpecial ver did, and in favour of 
veſting eſtates, did 3 that the eſtate did veſt upon payment of the ſchedule 
debts. —— This reſolution is, in effect, in favour of the reſpondent, in regard 
theſe t2vo ſas were utterly untrue; for Sir Michael, after his will, contracted 
this new debt of 4000 J. and with it, and with the money raifed by the ſale of 


left no debt unpaid at his death, but only the 4000/7, contracted after his will, 


Vor. II. 8 E. the 


*. 


reſelved by the Judges without any difficulty, that the eſtate for life was vefied 


Whether the eſtate ſhould veſt upon payment of the firſt debts, or ſhould not 


before any eſtate ſhould veſt in Evers Armyne; and, after his will, contracted a 


Orton and Butolph- Bridge, did pay all the ſchedule debts in his life-time ; and | 


to pay the ſchedule debts, —— This fact is fully put in e in this cauſæ; for 
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On the 21ſt of May, 17 17, counſel were called in to be 
heard on this appeal, and being directed to proceed; counſel 
in behalf of John Aer Eſq. and Elizabeth his wife, who 
upon their petition, were allowed to attend to be heard, if the 
Houſe thought fit; expreſſed their fear, ** that the petitioners 
might be precluded, if their Lordſhips ſhould give judg- 
« ment without permitting them to be heard ;” and therefore 
deſired time to bring an appeal, alledging, ** that the ſaid 
«© Elizabeth claimed the eſtate in queſtion, as heir to Evers 


«© Armyne.” But the other counſel objecting to the putting 


off the cauſe, they were directed to withdraw; and being 
accordingly withdrawn, a debate enſued, and the queſtion' was 
put, „that this Houſe do now proceed to the hearing of the 
* cauſe between the appellants and reſpondent, upon the 
«« appeal and anſwer before this Houſe.” And being reſolved 
in the affirmative, the counſel were called in and acquainted 
therewith; and accordingly, the counſel for the appellants and 


ponent were heard, upon the ſaid appeal and anſwer, Tax - 


. 
s . — * - 
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<< the reſpondent, by his bill, has poſitively charged it as a moſt material part of 
« his caſe; and the appellants, in their anſwers, have in effect admitted, that the 
« ſchedule debts were paid in Sir Michael's life-time, and that the new debt of 
« '4000/. was contracted for that purpoſe; and have made their defence by 
* arguments from that fact, as taken to be true, But the reſpondent has fully 
proved that fact; viz. that the ſchedule debts were paid in Sir Michael's life-time, 


„with the very 40007. borrowed of Lady Holles, and with the monies raiſed by 


4 the ſale of Orton, &c. And the appellants have not ſo much as aaa 6 to 
* diſprove it.” | 2523, 
& But the fulleſt nai of all i is, that the ſpecial verdict has not found a maſt | 


c material part of the caſe ; for it has not found the codicil, which was made after the 
* new debt of 40001. was contracted : For the will was made, . the Zoth , of 


March 1668; the new debt of 4000/7. was contracted, the 6th of June, 1668; 


4 and the codicil, which is a new publication of the will, was made the 21ſt of 
«© Fune, 1668. So that if the new debt of 4000. was the only debt that was 
„ owing at the teſtator's death, and was contracted before the codicil ; then, by 
© the expreſs words of the will, as being new publiſhed, this debt of 4ooo/,. 


« was the very debt which was to be paid, precedent to the veſting of the eſtate in 
« Evers A. myne. 


Upon the whole, the ſpecial verdict has not found the caſe, and conſequently 
« the judgment upon it, is nothing to the purpole ; or, if it be to the purpoſe, 
„it is in favour, and not to the prejudice, of the reſpondent. 


« Note alſo, the judgment in this caſe was nat unanimous ; there being only two 


« Judges againſt one, altho' the facts were ſo ah. —_ by the ſpecial 
on verdict”. 


* 
wa 


The 
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The Judges were then directed to give their opinions,“ Whe- 
ther the will of Sir Michael Armyne, did extend to include 
all the debts of the ſaid Sir Michael Armyne ?” And having 
conferred together, the Lord Chief Baron, in the name of them 
all; delivered it as their opinions, That the will of the ſaid 
Sir Michael Armyne, did extend to include all his debts.” 
——The Judges were alſo directed to give their opinions, 
Whether the eſtate for life was veſted in Evers Armyne, at 
the time of the recovery, before all the debts were paid, ſo 
that he could make a tenant to the præcipe? But the Judges 
defiring ſome tin.e, in regard the ſame, as they alledged, was a 
queſtion of great importance ; they were allowed till the next 


day, in order to confer together, the better to give their opinions 
thereon. 


| jy ee on the next day, the Lord Chief Juſtice of the 
Court of Common Pleas, in the name of all the Judges, who 
had conſulted together, delivered their unanimous opinion, 
„That the eſtate for life was veſted in Evers Armyne, at the 
e time of the recovery. Then the Judges were directed 
to give their opinions, Whether the remainder to Style was 
of that nature, as to be barred by the recovery ?” And 
having conferred together, the ſaid Lord Chief Juſtice delivered 


their joint opinion, © That the ſame was only a contingent 
< remainder.” 


* 


WHEREUPON it was ORDERED and ADJUDGED, that the 
decree ſhould be reverſed ; and that the reſpondent's bill in the 
Court of Chancery, -as againſt the appellants, ſhould ſtand 
diſmiſſed ; without prejudice to the right, if any, of the heirs 
at law of Sir Michael Armyne, or Evers Armyne. p 
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| Caſe 2. The Right Honourable John, Earl of 


[ Clanrickard and Michael, Lord Dun- \ppellants. 
| lellin, his eldeſt Son, — ks 


| Thomas Bourke, Eſq. and Hellen, Coun 


Reſpondents. 

| teſs Dowager of Clanrickard, wit 5 

| 2oth mn. 

Viner, vol. 4. ING Charles II. by his letters patent, dated the 8th 
| Th. 2 of April, 1662, granted ſeveral manors, lands, tene- 


1 «en ments and hereditaments (charged with the payment of 20,000]. 
ö - to Charles, Viſcount Muſery unto Rickard, then Earl of Clan- 
3B rickard, in tail male; remainder to the heirs male of the body 
| . | of Ulich, firſt Earl of Clanrickard; remainder over to his right 

| heirs. And which letters patent were afterwards confirmed by 
1 the acts of ſettlement and explanation, 


Colonel William Bourke, in | the life-time of his brother the 
ſaid Earl Rickard, married the Lady Lettice Shirley, and by 
her had iſſue two ſons, Richard, late Earl, and the appellant 
| Jobn; and, after her deceaſe, he married the reſpondent Hellen, 
[1 by whom he had iſſue three ſons, who all died without iſſue; 
and two daughters, Margaret, Viſcounteſs Tveagh, and Honora, 
lince alſo dead. | 


* * =. 
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al In 1 667, Earl Richard died without iſſue ; whereupon the 
honour and eſtate (charged as aforeſaid) deſcended to the faid 
Colonel Millium Bourke, as heir male of the body of Earl Wick; 

and, about nine years afterwards, the Colonel, by deeds of 

| leaſe and releaſe, and common recovery, limited the barony of 

Dunkellin (inter alia to the reſpondent Counteſs Hellen for 

life, for her F with . remainders- ove r; and declared, 

that in caſe the 20,000/.. thould be demanded or recovered, 

tae eſtate thereby ſettled ſhould only bear it's proportion 

thercof. In 1678, Earl Milliam made an additiona- Jointuke 

to Counteſs. Hellen, of other lands and tenements, 

| pence of ſuch part of her former jointure, as had beeh or might 

be evicted, by reaſon of incumbrances ; but, ſubject to a power 

| | F | ot 
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of revocation : And, in 16579, he made a ſettlement of other 
part of the ſaid eſtate, upon his ſons by the firſt marriage; 


and alſo made a proviſion of 4100. for his daughter Margaret, 


payable at the age of fixteen, or marriage, but ſubje& likewiſe 
to a power of revocation. 


In Octover, 1687, Earl William died, and Rickard, his eldeft 
ſon by- the firſt marriage, took poſſeſſion -of the eſtate, ſubject 
to the 20, ooo J. with a great arrear of intereſt, and ſeveral other 
incumbrances, and Counteſs Hellen was kept out of her join- 
ture; whereupon great differences aroſe in the family, to com- 
poſe which, all parties concerned ſubmitted to a reference, 


and entered into bonds to perform ſuch award as the referees or 
umpire ſhould make. 


In 1688, an award was made; aſcertaining aw proportion 
of the eſtate ſhould be applied for payment of the debts and 
incumbrances, and what part thereof the ſons of Earl William 
and Counteſs Hellen ſhould reſpectively enjoy; and all parties 
having agreed to ſuch award, an act was paſſed in Ireland by 
mutual conſent, confirming the ſame; but this act being made 
after the abdication of King James II. it was void, and could 
not have the force of a law. 


After che revolution, the N Colonel .Beurke (who 
married the other reſpondent Counteſs Hellen) and the ſons of 
Earl William, by his firſt marriage, became forfeiting perſons ; 
but the Colonel and Earl Rickard, the eldeſt ſon. of Earl Wil- 
liam by his firſt wife, were compriſed in the articles of Lime- 
rick and Galway, and by that means ſaved their eſtates. Where- 
upon the reſpondent Colonel Bourke, in right of the other 
_ reſpondent Counteſs Hellen, entered upon all the lands limit - 
ed to her in jointure by the ſettlements of 1676 and 1678, 
_ contrary to the award; whereby ſhe was to have a leſs propor- 


tion of .the lands, until the debts,. portions and incumbrances | 


were paid, off; and, on that account, the proportion allotted 
her by the award, was to be freed from - thoſe incumbrances, 
to which her jointure was before ſubject. 


By an act, 1 Ich and reth Milliam III. it was enacted,“ That 


* all honours, manors and lands, of what nature or kind 
< ſoever, within the realm of Ireland, whereof any - perſons 
br, II. 1 60 e 


1717. 


— ́—́—— R ES. —— 3 as 
In got. - — . te 


4 
= 
= 
— Oo TA ——— | So OS IS — oe NO a — — — — A pt - - — — — — = _— — — 
— 


5 


cc 


T7; 


0 


Cales in Parliament. 


convicted or attainted of high treaſon, or Who mould be ſo 
before the laſt day of Trinity term, 1701, were ſeiſed, poſſeſſed 
or entitled to, on or ſince the 13th of February, 1688, 
ſhould be veſted in certain truſtees therein named, and their 
heirs ; in order to be ſold for the purpoſes in that act men- 
«© tioned. Provided always, that nothing therein contained 
* ſhould be conſtrued to take away, impeach, or prejudice any 
eſtate, right, title, intereſt, Sc. which any perſon, who 
had been adjudged to be entitled to the benefit of the articles 


of Limerick or Galway, might claim in or out of the ſaid 
* forfeited eſtates.” 


re 


A 


g 


«c 


A 


Ac 


And i in the ſame act e is made, That all Peda 
(except his Majeſty, and thoſe claiming by, from, or under 


— 
— 


by, from, or under them) having any eſtate, right, title, 
intereft, charge or incumbrance whatſoever in law or equity, 


in, to, or out of any of the premiſſes ſo veſted in the ſaid 
truſtees, ſhould on or before the 1oth of Auguſt, 1700, 


— 
— 


thereof, every ſuch eſtate, right, title, @c. ſhould be, and 
was thereby declared void, and the eſtate liable thereto, or 


charged therewith, ſhould from thenceforth be freed and 


© diſcharged of and from the ſame. And if ſuch claim mould 


not be allowed, ſuch claimant ſhould be for ever debarred, 

and without remedy; but if allowed, the ſame ſhould never 
afterwards be impeached, avoided or called in queſtion, by 
„the King, his heirs or ſucceſſors, or by the faid truſtees, 0 or 
any e deriving under them.“ 1 

Ir purſuance of this power to make claims, Colonel Bourke, 
in right of Counteſs Hellen his wife, exhibited his claim before 
the truſtees, for all the lands limited for her jointure, by the 
faid ſettlements in 1676 and 1678; and obtained from the 


truſtees an allowance of his claim ; but no notice was therein 
taken the award. 


By an act, 1 Ann. 12 1 An act far 3 . en fir | 
' the proteſtant children of the Earl of Clanrickard and the Lord 
Bophin, it was enacted, ** That the appellant (then called 
4 Lord Bopbin and his heirs, ſhould be, and were thereby 
xeſtored in blood and * and ſhould be reſtored to hold, 


2 — have 


the Crown, or the forfeiting perſons, and thoſe claiming 


enter their claims before the ſaid truſtees; or in default 


. 
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we have and enjoy all their honours, titles, dignities and privi- 


oy leges whatſoever ; and all the lands, tenements, heredita- 


„ ments, Ce. of what nature or kind ſoever, which he or they 
«© would have been entitled unto, in caſe he had not been 
e attainted, and the act of 11th and 12th William III. had 
% never been made.” But, proviſion was made in this act, 
that the appellant ſhould, by the methods therein preſcribed, 
pay 25, oo0 J. to the uſe of the public, and pool. for the 
portion of the wife of Alexander Pendarvis. And, in the ſame 
act is a clauſe, © That all adjudications and decrees made by 
«© the truſtees before the 25th of | ak 1702, (for any part 
„of the lands, tenements or hereditaments of the ſaid Lord 
<c ** Bophin, ſhould be as good and effectual as if the ſaid act 
had not been made ; and all pretences, claims. and demands, 
to or for any part of the ſaid eſtate, or any charge or incum- 
<< brance thereon, not claimed or allowed by the truſtees (unleſs 
«<< the ſame was allowed by this act) ſhould be void, and the 


«© eſtate freed-and diſcharged therefrom, as if ſold by the ſaid 


1 truſtees.” 


| 


In March, 1707, the reſpondent Colonel Bourke exhibited a 
bill in the Court of Chancery in Ireland, againſt the appellants 
- and others, to enforce the payment of the portion provided for 
Margaret (afterwards Viſcounteſs Toveagh ) by the ſettlement in 
1679 ; whereupon the appellants exhibited a croſs bill againſt 
the reſpondents, praying, That the lands and tenements limit- 
ed to them might be exonerated from the debts and incum- 
brances affecting the fame, purſuant to the award, and that the 
defendants might account for the rents and profits of the join- 
ture-lands, over and above what Counteſs He/len was to receive 
purſuant to the award, and to perform the faid award. 


To this croſs bill, the reſpondents pleaded. the ſaid fore) 
ſettlements, fines and recoveries, by Earl William; the ſaid 
| ſeveral ftatutes of 11th and 12th William III. and 1ſt Ann.; 
and the allowance of their claim by the truſtees : And, on 
arguing this plea on the 25th of June, 1714, the then Lord 


Chancellor of Ireland ordered the ſame to ſtand for an anſwer, 


with liberty to except: But, on a re-hearing, the 22d. of 
ee, 1714, cha plea was allowed with coſts. 


$3.19 ee 
5 From 


0 


; ; ' 4 


Ss 


Ww 


20 Tales in Parliament. 
— Prom this laſt order, the preſent appeal was. brought; and 


1717. 5 a : | | | 
— it was urged in ſupport of it, that the ſtatute 1 Ann. was an 


5 . . IST | 

| J. Comyne, ' At of .reſtitution (not a new grant) whereby the appellants 
1 TT R.Raymond, Were reſtored to their honour and eſtate, in the ſame manner 
Il as if there had been no attainder, and the ſtatute of 11th and 


i 12th William III. had never been made; and this for a ſum of 
F „ 25,000/. paid by them for the uſe of the public; that there- 
| fore they ought to have the ſame rights and advantages, And 
.conſequently the ſame benefit from the award, and the reſpon- 
dents agreement to it, as if no forfeiture had been committed; 
but which, if this plea ſtood, they would be entirely deprived 
of. That the jointure ſettled on the reſpondent Counteſs Hellen, 
in 1676 and 1678, was ſubject to the debt of 20, ooo J. and 
other incumbrances, in proportion to the reſt of the appellants 
eſtate, and was no way diſcharged, unleſs by virtue of the 
award : If then the reſpondents would take advantage of the 
award, to excuſe themſelves from the proportion which the 
jointure-eſtate ought to pay towards ſuch debt and incum- 
brances; they ought to be bound by the ſame award with reſpect 
to the proportion of the jointure-eftate, which they ought to 
enjoy, and to account for the profits of any other part, more 
than what they were allowed by the award to receive. 'That 
by the proviſo in the ſtatute of 1 Ann. the decrees of the 
truſtees were ſet upon the ſame foot, on which they ſtood by the 
ſtatute of 11th and 12th William III.] whereby thoſe decrees 
were final, and not to be impeached by the Crown, the 
truſtees, or any purchaſors under them ; and all claimants, 
= if they made not their claim by a limited time, ſhould be for - 
ever barred. And therefore, if the 20,0007. or other 
incumbrances which affected the jointure, or the appellants 
| .eſtate, had not been claimed before the truſtees, they had been 
j fo for ever barred; but ſuch claim being made and allowed, the 
0 | queſtion now, was not whether any eftate or charge upon it, 
AM not claimed, ſhould be allowed; but whether any charge or 
e ee claimed and allowed, ſhould not be ſatisfied, and 
apportioned out of, or upon the lands liable thereto, in ſuch 
manner as equity ſhould direct, or as the parties themſelves, 
by any private agreement had aſſented to. And, that it was a 
rule in Courts of Equity, that when the defendant anſwers 
o the ſame thing, which he inſiſts on by his plea he ought not 
2 to 
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to anſwer ; the anſwer over-ruled the plea ; which, it was 
inſiſted, the reſpondents had done in this caſe. And therefore 
it was prayed, that the order, allowing the plea, might be 
reverſed ; and that the reſpondents might anſwer in ſuch man- 
ner, as that the merits of the cauſe might be heard. 


On the other fide it was argued, that the allowing the 


reſpondents title to be good, which was all that was done by 
the order, appealed againſt ; was no more than what had been 

already done by the act of Parliament, made in favour of the 
£ belle and by which they were reſtored to their blood 
and eſtates, That even the preſent appellants. oppoſed the 
allowance of the pretended award, by the truſtees for forfeited 
eſtates in Ireland; when the late Earl Richard, who lived till 


* 
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about the year 1708, made ſome claim before the ſaid truſtees, ; 


under colour of that award, and which claim was diſallowed 
by the truſtees. That if the plea ſhould be over-ruled, it 
would tend to give 4 great handle to people to controvert ug 
- queſtion the decrees of the ſaid truſtees, which were made final 
by acts of Parliament ; and be the occaſion of endleſs ſuits, to 
the almoſt ruin of the reſpondents, as well as others who had 
purchaſed under ſuch decrees. That if any ſuch pretended 
award was made in 1688, it was not the part of a Court of 
Equity, ex debito juſtitiæ, to eſtabliſh an award, and, in the 
preſent caſe, it would be of the moſt dangerous conſequence ; 
ſince this pretended award had been ſo long neglected, and not 
regarded in the family, and ſince there had been ſuch decrees 
and proceedings, which were now all attempted, after ſo long 


an ö to be overturned by un up this pretended 
awards 


Bur, after beatlng counſel on this appeal, it was ORDERED 
and ADJUDGED, that the order complained of, ſhould be 
reverſed; and, that the ſaid plea ſhould ſtand for an anſwer, 
with liberty to except, according to the order of the ſaid 
Court of Chancery of the 2 NI of Tune. 1714. 
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"To © | 79 | 4 
The Right Honourable Mas haniel Lord] Arche 
Crew, Lord Biſhop of Durbam, ona? 


Sir Henry Liddell, Bart. - - _ Reſpondent. 


21ſt January, 1717. 


HE reſpondent was ſeiſed of the manor of Hecton and 

Ravenſworth, alias Lameſley cum membris, in the county 
palatine of Durham, within which manor are two great waſtes 
or moors ; one called Blackburne-Fell, ſituate. on the weſt, and 
Chowgdene-Fell, ſituate on the eaſt of the manor. 


In 1099, Ranulpbus, then Biſhop of Durham, 1 this 
manor to his nephew Richard, and his heirs; and King Henry I. 
by his letters patent, confirmed the grant. 


The reſpondent and his anceſtors, and the ancient owners 
of this manor, had enjoyed the ſame, and the ſaid waſtes, 


parcel thereof, above 600 years, according to the ancient 
rants and boundaries. I | | : 


The waſte called Blackburne-Fell e upon the e Biſhop 


of Durham's manor of Cheſter-le- Street; and there was a copy- 


| Durham. 4. 


hold called Aydon Cloſe, adjoining upon the reſpondent's boun- 

dary, which was held of the Biſhop's manor, at a yearly rent 

of eight ſhillings. —This copyhold the reſpondent's father pur- ; 
chaſed, and was admitted to about 40 years ago; and hi | 7 
tenant thereof, at two different times, incloſed ſeven acres from 

off Blackburne-Fell, and laid them into the copyhold. 


The riſpatdeiit, after. his father's -death; applied to be 8 
ted to this copyhold eſtate, by the ancient deſcriptions thereof 
in the former copies; but the Biſhop's ſteward inſiſted upon 
varying the e as to include the ſeven acres taken 
from off Blackburne-Fell; which the reſpondent refuſing to 


agree to, three proclamations were made for his admittance, 


and, on his making default, the Biſhop inſiſted upon a forfei- 
ture, and brought an ejectment in his own Court of Pleas at 


* | On 


Caſes in Parliament, 
on the trial of this ejectment, the reſpondent put id a E_S= 


challenge to the array of the jury, becauſe they were returned 


by a ſheriff nominated by the Biſhop durante bene placito, and 
under a certain yearly ſalary; but after a long debate of counſel, 


the challenge was over- ruled, and the jury ſworn ; when the 
trial was put off to the next aſſizes, in order that the jury mi 0 


view the premiſſes in queſtion. 


In the interim, the reſpondent mae his bill in Chancery, 
againſt the Biſhop, ſetting forth his title to, and the boundaries 
of the premiſſes; and that the freeholders were either imme- 
diately or mediately tenants to the Biſhop, and under his diſtreſs; 
and therefore praying, that to prevent multiplicity of ſuits, the 
boundaries of the reſpondent” s faid manor might be ſettled by 
an iſſue at law, to be tried in an indiſferent county; that the 
teſtimony of the reſpondent's ancient witneſſes might be per- 
petuated, that he might be admitted to the ſaid copyhold eſtate, 


on payment of the cuſtomary fines and fees ; and, that the Biſhop 


might be enjoined from proceeding at law. 


Upon the hearing of this cauſe on the wh of April, 1716, 
an iſſue was directed to be tried at the then next aſſizes for the 


county of York," to aſcertain the boundaries of the reſpondent's - 


manor ; and the matter relative to'the reſpondent's admittance 
to the e premiſſes, was reſerved till after this trial, 


The iſſue was accordingly tried, for a ipecial 3 Jury, and a ver- 


dict found for the reſpondent as to all his boundaries; and, upon 
hearing the cauſe on the equity reſerved, the Court declared, 
that the boundaries of the reſpondent's manor were ſufficiently 
aſcertained and eſtabliſhed by the verdict; an injunction Was 
awarded to quiet him in the poſſeſſion thereof, and the Biſhop 
was decreed to pay the reſpondent his coſts both at law and in 
equity, relative to the boundaries only. As to the copyhold 
eſtate, it was ordered, that the reſpondent ſhould be admitted 
thereto on payment of his fine, and other cuſtomary charges ; 
the Maſter was to ſettle the admittance by as near a deſcription 
as he could from the laſt and former admittances, and certify 
the ſame ; and the conſideration of cofts, as to the copyhold, 
Vas reſerved tl after the Maſter ſhould have made his oport. 


U pon 
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1 That upon 8 the cauſe, the bill ought to have bank 


even admitted by the reſpondent upon the trial. That the bill 


by him, and no way diſproved by the reſpondent ; for the ſaving 
whereof, there was no declaration in the decree, altho' the” 


the reſpondent's. bill. That no evidence appearing to the Court, 
to excuſe the reſpondent's wilful and obſtinate forfeiture of the 


Forfeiture, ought to have been diſmiſſed with coſts ; or at leaſt, 


the forfeiture, the ſame ought to have been granted on payment 
of coſts. That the boundary, as claimed by the reſpondent, 
ought not to have been affirmed, or declared to be ſufficiently 
aſcertained by the decree, nor ought he to have been quieted in 


A " 
by 


LJ 
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' Upon the reſpondent's proceeding to tax his coſts before the 
Maſter, the Biſhop inſiſted on his privilege as a Peer; againſt 
which the reſpondent petitioned the Houſe, and the ſame being 
referred to the committee of privileges, they reported, that the 
Biſhop had waived his privilege, and ought not to reſume it ; 

which report was afterwards agreed to by the Houle. 


20617] 
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After the coſts were taxed, the Biſhop filed a bill of review, 
to reverſe the above decree ; which being diſmiſſed*, on the 
14th of November, 1717, he WOE: the preſent appeal; 
1 J 


diſmiſſed, as to the waſte called Blackburne-Fell; not only 
becauſe it was a title purely triable at law, and an ejectment 
was depending for that purpoſe ; but alſo becauſe the appellant's 
right to the coal-mines within the waſte was fully proved, and 


ought alſo to have been diſmiſſed, as to ſuch other of the appel- 
lant's rights within the boundary, as were claimed and enjoyed 


whole profits of the ſoil were inſiſted upon, and claimed by 


copyhold in queſtion ; the bill, ſo far as the ſame related to ſuch 


if the reſpondent had entitled himſelf to any: relief touching 


the poſſeſſion thereof, according to the verdict, by the injunc- 
tion of the Court, without any ſaving to the appellant and his 


* 


— —— — 


— 


N 


* On this diſmiſſion, the Court declared, That by the rules of the Court 
relating to bills of review, it is directed, that if the duty decreed be for the payment 
of money, then the money muſt be paid before any bill of review is to be admitted; 
tho” in that caſe, if the party bringing the bill prevails, the money ſo paid ſhall 
be refunded to him; and that this was a ſtronger caſe, the money to be paid 


being only for coſts, which in all events ought to be paid before any bill of review 
was brought. 


ſucceſſors; 
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ſucceſſors; in regard it appeared upon the face of the decree, 
as well as by the reſpondent's bill, that the copyhold in queſ- 
tion (which in fact lay within the pretended boundary) was 
held of the appellant's manor of Chefter, and was ,parcel of 
the ſame; and for that the coal-mines, and copyholds, and 
other the rights enjoyed by the appellant within the boundary, 
likewiſe appeared to have been always enjoyed as belonging to 
the appellant's manor; ſo that the reſpondent's claim of the 
boundary ſeemed inconſiſtent with the rights admitted to be 

enjoyed by the appellant within tlie ſame, and might in time 
(as the decree was drawn up) be made uſe of to take away thoſe 
rights. That the iſſue being only directed, to aſcertain the 
boundaries of the reſpondent's manor of Lameſiey cum membris, 
was not ſufficient to determine the right to the ſoil of Black- 
burne-Fell; unleſs the aſcertaining ſuch boundaries, did alſo 
aſcertain the reſpondent's right to all the waſtes and ſoil within 
the ame ; in which cafe, the appellant would loſe his right even 
to the copyhold lands, and all other his rights, which were 
admitted to him: But the right to the ſoil of Blactburne-Fell, 
ought to have been tried in an ejectment; and the appellant 
ought not after iſſue joined, and a view directed, to have been 
ſtopt by injunction, and ordered into another county, at a vaſt 
expence, to try only the boundaries of the reſpondent's manor; 
which would be a precedent of very great conſequence and 


prejudice to the See of Durham, and to the privileges and 
franchiſes of the county-palatine. That there were no direc- 


tions given for aſcertaining the boungaries of the appellant's 
manor, though prayed even by the reſpondent's bill. And 
laſtly, that a fingle trial ought not (eſpecially after new matter 
diſcovered) to be concluſive to the appellant's rights, much leſs 
A trial upon ſuch an iſſue as had been directed. 


On the other ſide it was argued, that the matter on which the 
Biſhop would have founded his bill of review, was a pretended 


diſcovery of ſeveral records and evidences ſince the trial, and 


the decree, but not ſince the jinal decree ; and in fact, there 


were affidavits made, that he had them fore. That no een 
of ſuch records and evidences had ever been produced either 


to the Court of Chancery, or the reſpondent's agent ; but, | 


according to the account given of them, they did not appear to 


be material. That even if they had been material, yet if the 
Vol. II. H 


ſame | 


25 


1717. 


\ 


T.Lutwyche, 
S, Cowper. 


p — , 


| 
[ 


8 4 


1717. 


Drexzx 
affirmed, 
Jour, vol. 20. 
P. 579 


Caſes in Parliament! 


ſame were found and diſcovered before the decree made on the 


equity reſerved, the Biſhop had a proper opportunity before, or at 
the time of that hearing to have moved for a new trial; but on 
the contrary, he did not even deſire it, but only inſiſted that 
he ought not to pay coſts ; and offered to ſubmit to and ac- 
quieſce in the verdict, if the coſts of ſuit were waived. That 
the Biſhop exhibited his croſs bill againſt the reſpondent, to fix 


and ſettle the boundaries of his manor of Cheſter le Street, and alſo 
his manor of Gateſhead in the county of Durham, adjoining upon 


the reſpondent's manor : That the cauſe was now at iſſue, and 
the Biſhop might inſiſt upon his new pretended records and evi- 
dences therein, if he thought fit; but tho' this croſs cauſe was 
at iſſue before the firſt hearing in the original cauſe, yet the 
Biſhop was ſo well ſatisfied with the reſpondent's right, that he 
had never made one ſtep in his croſs cauſe fince that hearing. 
That the Biſhop ſeemed to lay great ſtreſs upon the coal-mines 
in Blackburne-Fell, being held by leaſe from him ; but in the 
ancient purchaſe-deed of the reſpondent's manor, made to his 
great-grandfather guinto Facobi primi, theſe coal-mines were 
excepted, and the reſpondent claimed no title thereto ; nay, in 
his anſwer to the ſaid croſs bill, he diſclaimed any other right 
thereto, than by leaſe from the Biſhop. That as to all the other 
objections to the verdict, there was this anſwer to be given; 
that on the hearing upon the equity reſerved, the Biſhop did 
not ſo much as aſk for a new trial, nor endeavour to get any 
certificate from the Judge, or take any other proper ſtep towards 
obtaining it. That as to the copybold, it was a very ſmall 
tenement, let by the reſpondent at g/. a year, and would never 


have been conteſted by the Biſhop, but only to draw in queſtion 


the reſpondent's title to Blackburne-Fell; and to ſubje& him to 
the whole coſts, tho' the Biſhop had prevailed for the ſmall copy- 
Hold only. And laſtly, that the Biſhop never complained of 
his being aggrieved by this decree, until after the Houſe of Peers 
had adjudged he had no privilege, and till after the coſts- were 
taxed, and proceſs had iſſued for the ſame. — 


ACCoRDINGLY, after hearing counſel on this appeal, it was 


ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 


and that the ſaid decree, and the ſeveral orders and proceedings 
therein complained of, ſhould be affirmed. 


Richard 
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Richard Nun, and e his Wife, 


27 


Caſe 
and Perer Leſack and A. You his Wife, {apps P cats, 2 


da 2 * and George Moncl, Eſq. Reſpondents 


* 
22d January, 1717. 


Y an inquiſition poſt mortem of Miler Fay, taken the ith Viner, vol. 


of September, 1628, it appeared, that Garrett Fay was — 


ſeiſed in fee of ſeveral lands in the county of Ve etmeath, in 
the kingdom of Ireland; and that he and Simon Petit, in the 


month of April, 1591, conveyed the faid lands to Peter Weldon, 


and others, and their heirs, to the uſe of the ſaid Garrett Fay, 


during his life, and then to the_uſe of the heirs male of his 
body ; remainder to Miler Fay, brother of the ſaid Garrett, 
in tail male; with fifteen ſeveral remainders to bftcen- other 
perſons, particularly named, of the firname of Fay, ſucceſſively 


in tail male; with remainder to the right heirs of George Fay, 
the father of the ſaid Garrett F ay. 


the death of the ſaid Garrett Fay, his brother and next heir 
that Miler Fay entered on the ſaid lands, and was ſeiſed thereof 


in tail male; and, that on the 7th of November, 1627, Miler "NA 
died, leaving Edward F ay, his ſon and heir. 


That Miler Fay was, at : 


This Edward Fay, being tenant in tail of the ſaid lands, did 


on the 2oth of January, 1638, demiſe the ſame to George 


Aylmer and Richard Nugent, for 99 years, upon certain truſts_ 


long ſince determined; and afterwards, in truſt for his eldeſt 


ſon Garrett-F ay, and the heirs male of his body; with divers re- 


mainders over, in tail male, to the ſame perſons as were named 
in the ſettlement of 1591. 


Edward Fay being indicted and outlawed for high treaſon, 
on account of the Triſh rebellion in 1641, the lands were ſeized 
and ſequeſtered ; but on the 5th of November, 1662, Nugent, 


the ſurviving leſſee, together with Garrett Fay, the ceſtui que 


truſt of the term, exhibited their claim for the ſaid leaſe, before. 


the Commiſſioners appointed to execute an act, intitled, An act 
for the better execution of his Majeſty's gracious declaration for 
the Fe os of the kingdom of Ireland, and ſatigfaction of the 


ſeveral 


0 
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This claim eame on to be heard before the ſaid Commiſſion- 
ers, on the 15th of March, 1663; when they declared, that it 
appeared to them, that the ſaid Edward Fay, by his deed dated 
the 20th of Fanuary, 1638, did demiſe unto the ſaid Aylmer 
and Nygent, the ſaid lands for a term of 99 years, at the yearly 
rent of a grain of wheat, upon the faid truſts; and that it 
| likewiſe appeared to the ſaid Court, that Edward Fay, at the 
time of making the ſaid leaſe, was tenant in tail male of the 
ſaid lands; fo that the ſaid leaſe, after the death of the faid 
Edward Fay, who was then living, and a zocent perſon, ap- 
peared to the ſaid Court, not to be good as to the ſaid entailed 
lands: And thereupon the faid Commiſſioners decreed the ſaid 
Edward Fay to be a nocent perſon, and the claimants innocent; 
and that they were entitled to the benefit of the ſaid leaſe, ſub- 
ject to the ſaid truſts; but determinable nevertheleſs, on the 
death of the faid Edward Fay. 2 


In purſuance of the ſaid A# of Settlement, the reverſion of 
theſe lands was, on the 21ſt of February, 1667, granted by cer- 
tificate and letters patent, to Thomas Pigott and Matthew Lock, 
and their heirs ; with a ſaving to the ſaid decree of innocency, 
of the truſtee and the ceſtui gue truſt of the ſaid term. And by a 
clauſe in the act of Explanation, it was enacted, that all 
cc Cetters patent granted by virtue of that act, ſhould be, and, 
< were thereby confirmed to the ſeveral perſons in ſuch patents 
* named, according to their ſeveral eſtates therein granted, 
„ againſt the King and all other perſons; diſcharged of all 

< eſtates, remainders, titles and intereſts whatſoever, not decreed 
% by the ſaid Commiſſioners.” 


In 157 7 7 homas Pigott, One of the patentees, died ; * | 
upon his moiety of the ſaid lands, deſcended to the reſpondent 
Jobn Pigott, as his ſon and heir; and Matthew Lach, the other 
patentee, conveyed his moiety for a valuable conſideration to 
Henry Monck, the father of the other reſpondent un AMonck. | 


3 1686, Edward Fay died, leaving Garret Fay, his fo, 
who ſoon afterwards got into poſſeſſion of the ſaid lands; and 
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pon This diath, George Fay his ſon, the father of the appolints 
_ and . Yon, entered upon the ſame. 


| „Upon the death of Edward Fay, the reſpondent Pigort and 
the ſaid Henry Monch, were adviſed that they had a right to 
enter ; but as the titles of proteſtants, under the acts of Settle- 
ment and Explanation, were not much countenanced in the reign 
of King James II. they deſiſted until after the revolution; and 
in 1691, made an entry, and ſoon afterwards divided the lands 
between them; and proper deeds of partition being executed on 


that occaſion, they, in Trinity term 1695, reſpectively levied a 
fine of each divided moiety. 


By indentures of leaſe and releaſe, dated the 8th and gth of 
March, 1698, the faid Henry Monch, in conſideration of the 
marriage of his ſon George (the reſpondent) and of a merriage 
portion of 20007. ſettled his divided moiety of the ſaid lands, 


on his ſaid ſon George, for life ; with remainder to his firſt and 
other ſons, in tail male. 


In September, 1711, the appellants Mary and Alon, as the 
daughters and co-heirs, and alſo adminiſtratrixes of the ſaid George 
Euy, together with the other appellants their huſbands, ex- 


hibited their bill in the Court of Chancery in Ireland, againſt 


the reſpondents; charging them, with having got into poſſeſſion 
of the premiſſes by force, fraud and violence; and therefore 
praying, that they (the plaintiffs) might be decreed to the poſ- 
ſeſſion thereof, for the remainder of the ſaid truſt-term of 99 
years; and have an account of the rents and profits. 


Io this bill, the defendants lead the inquiſition, and the 
ſeveral other matters above ſtated; and alſo the length of poſ- 
ſeſſion, in bar to the relief thereby prayed ; and by their anſwer, 


they ſeverally denied all the LION} force ang violence, charged ; 


by the bill. 


On the * of November, 1712, theſe a were argucd ; 
when the Lord Chancellor declared, that the ſtatute of limita- 
tions was not well pleaded, as the 20 years were not expired, 


at the time of filing the bill; and that as to the fine ,pleaded, 


if was not good, becauſe it dd have been a fine and non- 


claim; but being of opinion, that the leaſe for 99 years, was 


Vo. II. I deter- 
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—— determined by the death of Edward Fay, the tenant in tail, he 
was pleaſed to allow both the pleas ; and that the plaintiffs 
might reply thereto, if they would, without coſts. 
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E. Northey, From theſe orders the plaintiffs appealed; inſiſting, that the 
R. Raymond. reſpondents ought to have pleaded the Settlement, whereby Edward 
Fay was only tenant in tail, and not have pleaded that he was 
tenant in tail, as appeared by the inquiſition poſt mortem, finding 
the ſettlement; for that inquiſition could at moſt be only 
evidence of the ſettlement, and a matter of evidence is not 
pleadable, either by the rules of law or equity, That the 
ſtatute of limitations was no bar in this caſe, the appellants 
having filed their bill, before the expiration of 20 years after 
they were forced out of poſſeſſion. That as to the reſpondent 
Monc#'s pleading himſelf to be a purchaſor for a valuable con- 
ſideration, viz. marriage and portion; it was apprehended to 
be no bar to the appellant's demands, fince' he had not pleaded 
himſelf a purchaſor without notice of the leaſe, and the truſts 
thereof; and even if he had ſo pleaded, yet it could not have 


A 
— — ñ— — — — — — 
f 


. 8 availed him; becauſe in the very patent, under which he 
| claimed, there was a ſaving of the appellant's right: Beſides, 


their title further appeared by the decree of the Commiſſioners, 
which was of record; and a purchafor muſt be preſumed 'to 
Have notice of every thing, which appears by the deeds under 
which he derives his title. And as to the fines, it was con- 
ceived, they ought not to bar the appellant's right for the re- 
mainder of the term; the reſpondents not having pleaded, that 
there was no entry or claim within five years after the fines 
were levied, or after the appellants Mary and Alſon came of age. 


N. Lechmere. On the other ſide it was contended, that the orders were juſt 

8. Mead. that the leaſe was determined in law, by the death of Edward 
Fay, the tenant in tail; and that the oppetiante could have no 
title by virtue thereof. 


Onpers ACCORDINGLY, after hearing counſel on this appeal, it was 
anger 5 ORDERED and ADJUDGED, that the orders therein complained 
p. 580. of, ſhould be affirmed; and that the appellants (ſhould pay to 


the reſpondents, the fan of 60/. for their coſts, in 9 F 
this frivolous and vexatious appeal. | 


F 
Robert 
, 2-2» 
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VE” 17s 

Robert Auſten, Eſq. and Elizabeth) 
Auſten, Widow, Impropriators of the 
Rectory of Shalford, in the County 
of Surry, with the Chappelry of 1 
| Bramley, and Thomas Eames, Fohn 
Wilkins and Edward Elkins, Tenants 


of the ſaid Impropriators, 


l 


M. atthew Micholas, Clerk Vicar of 
Shalford, { Reſpondent, ; 


— — , — 
" 


24th Fanuary, 1717. 


N 1703, the reſpondent was inducted into the vicarage of 


Shalford, and chappelry of Bramley, and thereby became 
entitled to all tythes, duties and profits, belonging to the ſame. 


The appellants Robert and Elizabeth Auſten, were ſeiſed in 
fee of the impropriation, and the great tythes of corn, grain 
and hay; and the other appellants were their tenants. 


The reſpondent, as vicar, was — of the ſmall tythes ; 
and had for a long time received a compoſition of 35. 4d. per 
acre, in lieu of the tythes of beans and peaſe, ſet and planted 
in rows and ranks, that had been hoed and weeded with the 
hand, where the ground had been turned with the ſpade, altho' 
in the open fields; but where the beans and peaſe had been ſet 
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in rows and ranks, and hoed and weeded with the hand, where 


the ground had been turned only with the plough, the tythes of 


ſuch beans and peaſe had been gathered in wind by the impro- 
priator, or his farmers. 


Until about 30 years before the commencement of this fat, 
the ground in the pariſh was uſually prepared for beans, peaſe, 

and roots, with the plough and ſpade together ; and while this 
method conti the unpropriator never ſet up any right to 


theſe tythes, ſo that the ſame were enjoyed by the vicar: But 


the farmers and occupiers of ſome ſmall parcels of land (not 
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Conſider- 
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conſiderable till about 20 years ago) having eltrived a t'n or 
iron plate, to be annexed to the plough, the uſe of the ſpade 
was omitted; and thereupon the 4mpropriators, or their tenants, 
firſt ſet up a pretence, that thereby the tythes of beans and _ eaſe, 
became great tythes, and took the ſame co, 4 


In Hilary term, 10th Ann, the reſpondent brought his bill in 
the Exchequer againſt one Elliot, a farmer of the great tythes, for 
the tythes of ſuch plough-ſet beans and pealſe ; and the Court 


decreed him to account for the ſame. 


The ceſpontlant ſoon afterwards beoughtt iche bill in the 
ſame Court, againſt the appellants, for the ſmall tythes ariſing 
from the glebe land, and to confirm the former decree; but, 
pending this ſuit, Elliot brought his action of trover againſt 
the reſpondent, for taking the tythes of peaſe which were 
ſet in rows and ranks, and weeded and hoed upon ground 
turned up with the plough; and, upon the trial of that 
action (wherein the value of the tythes being agreed ON, 
the only queſtion was, Whether the tythes belonged to the 
impropriator or vicar?). the plaintiff obtained a verdict. 


After this verdict, the cauſe againſt the appellants came on 


to be heard, on the 19th of May, 1715; when the Barons 


having admitted their decree againſt Elliot to be read, (tho 
he was no party to this ſuit, nor were the appellants parties 
te that) and rejected the evidence, verdict and judgment, in 
the action of trover; affirmed their former decree, and ordered 


the appellants to account with the reſpondent for the faid 
ſmall Tee” 


N. Lechmere. 


S. Mead. 


F rom this 5 che appellants appealed ; inſiſting, that 
there were in this caſe two contradictory determinations of 
the ſame queſtion; the one in a Court of Equity, the other 


at common law : That the determination at common law ought 


to ſtand, for that every man's freehold and inheritance ought 


to be tried and determined at common law; or, at leaſt, that 


no decree ought to have been made without a ſecond trial. 
That the Court of Exchequer, by allowing the former decree 


to be read, as an authority in the like caſe; though not under 
the denomination of evidence; did / in effect, found a decree 


againſt the, appellants, on a proceeding which ought not by law 
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any way to affect their right. That by this means, all che 
4ythes of wheat, barley, Fc. might be Carol into ſmall tythes ; ; 


foraſmuch, as wheat and bafley were in many places fowed in 
furrows-after the plough, and oftentimes hoed and weeded with 


the hand. That the vicarage was never endowed with ſmall. 


tythes, ariſing upon the glebe lands; nor had the Vicar ever 
any” poſſeſſion of ſuch tythes. That this was a new caſe, and 


would, in conſequence, affect all the impropriators in England; 
For, that this ſort of huſbandry, of planting peaſe in rows and 


1717. 


ranks after the plough, and weeding and hoeing the ſame, 


was found to be a great improvement of the crop. That the 
Vicar having a right to peaſe planted in gardens, where the 
ſpade only was uſed to turn the ground, (the ſame ſort of huſ- 
bandry being uſed in the open fields) and there being an old 
cuſtom in the pariſh, cto pay 35s. 4d. an acre for ground turned 
with the ſpade, and planted with any ſort of roots; the Vicar 
had accordingly, received ſuch compoſition of 3s. 4d. as well 
for peaſe as roots. And, that it did not appear by any proot, 
that the Vicar ever collected tythes in kind of peaſe, planted 
after the ſpade; but, that on the contrary, only 3s. 4. an 


acre had all along been paid him, for all trenched —ñ— plant- 
ed, whether with peaſe or roots. 


On the other ſide it was contended, that tho' Vicars ſome- 
times (fer the eaſe of themſelves and the pariſhioners) agreed 
to take a compoſition, yet it did not deſtroy the right they had 
to the tythes, either in kind, or according to a modus; but 
the old right continued, to take the tythes according to the 
ancient method of payment, when the time for which the 
compoſition was made, was determined. That the Vicar had, 
for time immemorial, received the tythes of beans and peaſe, 
planted and managed in garden-like manner ; as well after 
the plough, as after the ſpade. That the Court of Exchequer 
only read the decree againſt Elliot, by way of precedent, and 


regarded it as ſuch, as well as other caſes cited out of the law 


books. That it was impoſlible the tythes of wheat, barley, 


Sc. ſhould ever be turned into ſmall tythes, by means of this 


S. Cowper. 
R. Ray mond. 


decree; for, without a preſcription, no claim conld be made 


of ſuch tythes by a Vicar, let the ground be prepared or turn- 


ed, or the ſeed ſown or ſet, in what manner ſoever. That 
where the Vicar did ſe preſeribe, the diſuſing a ſingle inſtru- 
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huſbandry, could not deprive him of that preſeription; beſides, 
the reſpondent claimed tythes of no other corn or grain, ſet 
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ment, and ill continuing the ſame; crops, and manner, of 


in rows or ranks, or otherwiſe ſown in fields, but only of 

peaſe and beans; which plantation, took its riſe from the 
garden- culture of ſuch crops. That upon hearing the cauſe, 
the appellants could not make it appear, that the lands, for 
which they inſiſted on an exemption of ſmall tythes, were glebe- 


land ; or, that as ſuch, or by any other means, they were 
legally diſcharged of tythes to the Vicar; and therefore the 


Court decreed them to pay tythes of ſuch lands. That this 
was no new caſe, there being precedents of the like nature 
in the Court of Exchequer : That, without a preſcription, the 
Vicar could not claim; and with it, he was entitled to the 
improvement ; but, if omitting an inſtrument in huſbandry, 


could defeat the preſcription, then the right of all Preleripons 


was at an end. 


ACCORDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 
and the decree therein compmuney of, affirmed. 


Richard Burke, © — - - "Plaintiff 


Richard Morgan Leſſecof Han ps fin Error. 
Blake, 5 £35 2 . etendant | 


es) Zi January, 1717. 


N the trial of an ejeftment, be by the defendant 

Morgan in the Court of Exchequer in Ireland, for re- 
covering certain lands in the county of Mayo; the jury found 
a ſpecial verdict, to the effect following, viz. That Henry 
Blake, ſen. had iſſue, Patrick Blake his eldeſt ſon, and Jobn 
his ſecond ſon; and that Patrick died in 1693, in the life-time 
of his father, leaving iſſue Henry (the leſſor of the plaintiff) 
his only ſon and heir, then a minor.——That the ſaid Henry 
Blake, ſen. being ſeiſed in fee of the premiſſes in queſtion, 
en made his will, dated the 26th of January, 17023 where- 


by 
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by he deviſed the ſaid premifſes to one Anthony Browne, a 


papiſt, and his heirs, to the uſe of his daughter Catherine for 


life; with remainder to the uſe of the ſaid Fohn Blake for life; 
remainder to the uſe of all and every the ſons of the ſaid Jobn 
"Blake, for their lives ſucceſſively, remainder to their ſeveral 
ſons in tail male ſucceſſively, with ſeveral other limitations 
over; wholly difinheriting the ſaid Henry Blake, his grandſon 
and heir-apparent ; and, leaving him only 2001. to be raiſed 
out of the rents and profits of the premiſſes, and to be paid to 
him at his age of 22 years, and not before; declaring, that if 
his ſaid grandſon ſhould moleſt any perſon to whom any eſtate was 
thereby limited, by claiming the ſame or any part thereof; then 
the ſaid deviſe to. him of the ſaid 2001. ſhould ceaſe. That by 
an act of Parliament made in Ireland the 21ſt of September, 
1703, entitled, An act to prevent the further growth of popery, 
it is enacted, ** That all lands, tenements and hereditaments, 
«© whereof any papiſt then was, or ſhould thereafter be ſeiſed 
e in fee- ſimple or fee-tail, ſhould be of the nature of gavel- 
kind; and if not ſold, aliened or diſpoſed of, by ſuch papiſt 
r in his life-time, for good and valuable conſideration of money, 
e really and bond fide paid, ſhould, for ſuch eſtate, deſcend to, 
« and be inherited by all and every the ſons of ſuch papiſt, 
« in any way inheritable to ſuch eſtate, ſhare and ſhare alike ; 
* and ſhould not deſcend to the eldeſt, being a papiſt, as heir 
at law only; and for want of ſuch ifſue, ſhould go to all 
and every the daughters, G. and not otherwiſe ; notwith- 
* ſtanding any grant, ſettlement, or diſpoſition by will or 
* otherwiſe, that ſhould be made by ſuch papiſt, oth er than 
ſuch fale, alienation, or diſpoſition as aforeſaid. Prov, 
«© That if the eldeſt ſon, or heir at law of ſuch papiſt, ſhould 
de a proteſtant at the time of the deceaſe of ſuch papiſt, the 
* lands whereof ſuch papiſt ſhould be ſo ſeiſed, ſhould be 
decreed to ſuch eldeſt ſon, or heir at law, according to the 
courſe of the common law of that kingdom; fo as the certi- 
«© ficate of the Biſhop of the dioceſs wherein he ſhould inhabit, 
teſtifying his conformity to the church of Ireland, as by 
* law eſtabliſhed, ſhould be inrolled in Chancery, within three 
months after the deceaſe of ſuch papiſt. And if the eldeſt 
ſon, or heir at law of ſuch papiſt, who ſhould, at the time 
of the deceaſe of ach papiſt, whoſe heir at law he was, 
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2 he 0 f che age of 21 years, ſhould become a proteſtant ani 
oled himſelf to the eſtabliſhed church of Ireland, Mii 
Bs - "oak year after the deceaſe of ſuch papiſt; or being 


under the age of 21 years, ſhould, within one year after 

ſhould attain that age, become a proteſtant, and . 
himſelf as aforeſaid ; that then, from the time of the inrol- 
ment in Chancery of the Biſhap's certificate, teſtifying his 
being a proteſtant, and conforming himſelf in manner afore- 
ſaid, ſuch inrolment being made within ſuch year; he 
ſhould be entitled unto, and ſhould have and enjoy from 
thenceforth, the whole real eſtate of ſuch papiſt, as he might 
have done, if he had been a proteſtant at the time of the 
deceaſe of ſuch papiſt, as aforeſaid,” —— That by another 


:a& of Parliament, made in dreland the 5th of May, 1709, 
äntitled, An af for ereplaining and amending an att, intitled, 


An aft to prevent the further growth of popery, it is enacted 


«Cc 


and declared, That the ſaid gavelkind clauſe ſhould take 


effect from the firſt day of that ſeſhon of Parliament, wherein 
the ſame was made; which was the aa ſt of September, 1703. 
And that no perſon or perſons, who had turned or ſhould 
turn from the popiſh to the proteſtant religion, as by law 
eſtabliſhed, ſhould be.deemed or taken to be a proteſtant, 
within the intention of that a&, or ſhould take any benefit 
thereby, notwithſtanding ſuch convert ſhould procure the 
Biſhop's certificate; .unleſs ſuch perſon er perſons ſhould, 
within the ſpace of fix months :next after declaring himſelf 
or themſelves a proteſtant or proteſtants, or within fix 


months after ſuch perſon or perſons ſhould attain the age of) 
18 years, take and receive the holy ſacrament of the Lord's 


Supper, according to the order and uſage of the church of 
Ireland; and make and ſubſcribe the declaration, purſuant 
to the ſaid act to prevent the further growth of popery; and 
ſhould alſo take the oath of abjuration, and file in the faid 


Court of Changery, or in ſome other of his Majeſty's, four 
courts at Dublin, a certificate or certi 
manner as the Biſhop's certificate was to 


tes thereof, in like 
filed. —— That 


the ſaid Henry Blake, ſen. on the zd of March, 1703, died 
ſeiſed in fee of the premiſſes, and was all his life-time a;papilt; 
and that the ſaid John Blake, at the time of his father's death, 
was a pit that the ſaid A Blake, jun. at the time of the 


deceaſe 


| tcl of his ſaid grandfather, was a papiſt; and that 

legatees i in the ſaid will named (except the faid Henry Blake, 
jun.) were, at the time of finding the verdict, papiſts. —That 
the ſaid Henry Blake, jun. on the 15th of Fuly, 1713, con- 
formed himſelf before his Grace William, Lord Archbiſhop of 
Dublin, to the church of Ireland, as by law eſtabliſhed ; and, 
on the 17th of the ſame month, filed a certificate thereof in 
the Court of Chancery.—That on the 4th of October follow- 
ing, he took the ſacrament of the Lord's Supper, according to 
2 the of the eſtabliſhed church of Ireland; and, on the 
6th of the ſame month, took the oath of abjuration, and made 
and ſubſcribed the declaration ; and, on the 16th filed a certi- 
ficate thereof. in the ſaid Court of Chancery; and, that the 
ſaid Henry Blake, jun. conformed. himſelf to the church of 


Cates in Parliament. 4 
1 the 


Treland, as by law eſtabliſhed, at the times in the ſaid certificates 


mentioned, and as by the ſaid ſeveral acts of Parliament was 
required. That the ſaid Henry Blake, jun. was grandſon and 
heir of the ſaid Henry Blake, ſen. vis.' ſon and heir of the ſaid 
Patrick Blake, who was eldeſt ſon and heir-apparent of the 
ſaid Henry Blake, ſen. ; and that the ſaid Henry Blake, jun. at the 
time of the verdict, was. within the age of 21 years, viz. of 
the age of 20 years.—The jury then find the demiſe, Yo, 1 
bonclede in the uſual manner. | 


On arguing this verdict in the Gd Court of Exchequer, | 
judgment was unanimouſly given for the leſſor of the plaintiff 3. 


and that judgment was affirmed, on a writ of error in the 
Exchequer Chamber. The defendant therefore brought the 
preſent writ of error againſt both judgments; inſiſting, that 
as the will of Henry Blake, the grandfather, was made before 
the firſt act of Parliament; and as the will muſt be admitted 
to be a good one, at the time it was made, neither of the acts 


of Parliament, which were both ſubſequent to the will, ought 
to be conſtrued, ſo as to make that will void, which before 
was good. That it was very hard, in any caſe, for the law to 


N. Lechmere. 


W. Peere 
Williams, 


have a retroſpect; and, eſpecially in the caſe of a penal and 


diſabling law; and it was contrary to ſuch conſtructions, as 


Us had been put upon acts of Parliament of the like nature. That 


if ſuch a conſtruction was now to take place, ſo as to ſet aſide 
the will, the act of Parliament ought. to have very. plain and 


expreſs words for the purpoſe ; whereas ſuch. words were not 
Vor. II. L ; 8 N only 
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— only wholly wahting in the relle act, but, as 1 was penned, 

—.— it ſeemed rather to import the contrary. But, ſuppoſing” this 
point to be againſt the plaintiff in error, and, that the lands 
in queſtion were, by virtue of the act, to deſcend in gavelkind; 4 
yet, the leſſor of the plaintiff had not, by his pretended con 
vetſion, intitled himſelf to theſe lands; for, by the erlt act. 
the proteſtant convert ought to file the certificate of his ton- 
verſion, within a year after his attaining the age of 21, which” 
in e prefent cafe, was not done; the leſſor of the plaintiff 
being, at that time, and long afterwards, an infant; conſe- 
quently, he had not complied with the act; the words of which 
were plain and poſitive, and its meaning undoubred! Was, 
to engage a ſteady and fincere conformity, and not fuch a one 
as an infant might, under the temptation of gain, be induced 


to make, and a afterwards retract, even during his infancy. 


T. Powys. In ſupport of this judgment it was argued, that tho' the 
R. Raymond. - prac s will was made before the firſt act took place, yet, he 


did not die until five months afterwards ; and it is well known, 
that no eſtate can be ſaid to be diſpoſed of by will, until the 
teſtator dies. That in this caſe, the teſtatar might have revok- 
ed his will, and, either by deed or otherwiſe, have given the 
eſtate to whom he pleaſed ; as he continued to be ſeiſed in fee, 
and in poſſeſſion, and had all poſſible power over the eſtate | 
2 his life. That the act ſays, When the papiſt dies 
«* ſeiſed in fee-limple, the eſtate muſt deſcend in gavelkind ; 
«c ers 0, to the proteſtant heit; * and therefore, as the teſtatot 
died cifed in fee, after the act was made and had acquired 
the force of a law, (which in itſelf was a revocation of the 
Vill) the circumſtance of the will being made before the act 
took effect, ought not to be conſtrued ſuch a diſpoſition of the ; 
eſtate, as, to prevent the proteſtant heir from having the benefit, 
which, the Parliament, clearly intended for ſuch heirs, as ſhould 
renounce popery, and conform themſelves to the Proteſtalit 
religion. T hat the whole defign of the act, was to give encon- : 

ragement t to 5 profeffin g the popiſh religion, to renounce © 

that, perſuaſion, and conform to the eſtabhſhed 

E and, for which, purpoſe, upon complying with the | 
forms of the act, they were to be exempted from the difabi- 
lities, which, without ſuch a compliance, they would una- 
vaidably i incur. That the purport of the act made it Wiley 
neceſſary, 
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.neceflary, to den certain time for the converſion of a-papiſh 
heir and the inrolment of his certificate, in order to prevent 
the many inconveniencies which might otherwiſe ariſe; but the 
act in giving ſuch heir a year for his conformity, after he ſhould 
| attain 21, deſigned him a fayour, namely, that he ſhould have 
a xeaſonable time to conform, before he ſhould be deprived of 
the inheritance ; which, but for this act, he would by law 
have been entitled to: But, it could never be the deſign of the 
legiſlature, that perſons conforming witbin the time limited 
for their converſion, ſhould not at leaſt be equally. entitled to 
the benefit and encouragement of it, with thoſe who conformed 
at the time; and thereby perſevered in their errors, to the 
utmoſt period of their being able to do it, with impunity. 


-A&corDINGLY, after hearing counſel on this writ of error, 
it was ORDERED and ADJUDGED, that the judgment given in 
the ſaid Court of Exchequer, and the affirmance thereof in the 
Exchequer Chamber, ſhould be affirmed; and, that the ſaid 
writ of error, with the tranſcript of the record, ſhould be 
remitted to the ſaid Court of Exchequer in Jre/ahd, to the end, 
the ſaid Richard Morgen might have execution of the faid 
judgment, as if no ſuch writ of errer had been »brought into 
the Houſe : And it was further ordered, that the-plaintiff in 
error ſhbuld pay to the defendant in mn 22 fen wal 
his coſts in the Houle. 


Charles 0 Hara, By. * 15568 Ape ht 
Tilly O Wall, Gen.. neſpondent. 


13th Po 1717. 


I == year 1709, the reſpondent treated with the Right 
Honourable Francis, Lord Conway, for a leaſe of certain 
lands in the county of Leitrim in Irelend ; ant at leugth, his 
Lordſhip agreed to grant the reſpondent a kafs theteof, for 
% term: of 41 years, in aasee Gee Of oO Sunent, 
and a yearly rent of ao 
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During the continuance of this treaty, the appellant greatly 
encouraged the reſpondent to conclude the bargain ; offering, 


by letters under his hand, to raiſe the money for the fine, and 
lend it the reſpondent for a year or two at intereſt, provided 


the leaſe was taken in his (the appellant's) name: But the 
appellant, through ſome diſappointments, failing in making 


good ſuch offer, the reſpondent was under the neceflity of 


declining the bargain : He, however, entered into another 
agreement with Lord Conway's agent, and which his Lordſhip 


afterwards confirmed, for a leaſe of the faid premiſes for 544 


years, to commence from the 25th of March, 1712, under the 
yearly rent of 300 J.; and, by virtue of this agreement, the 


reſpondent entered, and demiſed the premiſſes to under-tenants, 


whereby he gained a clear profit of about 1 Fo: per ann. over 
and above the reſerved rent. | 


d _ 
* ern 


In September, 1712, the raſpoadent came over to England, : 


as well to tranſact ſome buſineſs for the appellant, as to renew 


the former treaty: with Lord Conway, for a long term in the 
premiſſes; and, during his reſidence here for thoſe purpoſes, 
the appellant, in. ſeveral letters, expreſſed himſelf greatly 
obliged to the reſpondent ; and intimated, that having received 
a ſum of 2000 J. he would readily lend it to him, in order that 
he might be thereby enabled to proceed in the laid 18 851 


and obtain a beneficial leaſe of the premiſſes. 


The reſpondent, being thus aſſiſted and encouraged, renewed 
the treaty with vigour ; and the Lord Conway, being well diſ- 


1 poſed to do him a kindneſs, did, in May, 1713, agree, that 


in conſideration of a fine of 2000 guineas, he would demiſe 


the premiſſes to the reſpondent, for a term of 41 years, under 


the yearly rent of 100/. ; and it was alſo agreed, that 600/.' 
part of the fine, ſhould be paid down upon the execution of 
the leaſe; 500/. other part, on the roth of Auguſt, then next 


enſuing; and the refidue thereof on the oth of 28 
ni'd following. | SOV; | 


7730 ; 4 


In conſequence of this e 2. Sabie: was dae and 


engroſſed, with a blank left for the name of ſuch perſon, as 


the reſpondent ſhould think fit to nominate as his truſtee; and 
the appellant being then in London, the reſpondent ren en 
him with what had been nn, and propoſed taking the leaſe 1 in 


his 
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his. nene, Ry way of Canltivy. for. the re-payment of the re 


Which he was to e. 77 


This -propofal was readily ue op to by the e | 


vi, it being diſcovered, that Lord Conway had no power to 


grant” Teaſes in reverſion, or by way of future intereſt ; the 
reſpondent, in order to enable his Lordſhip to execute the 


{aid agreement, ſurrendered the former leaſe for three years; 


And thereupon the appellant's name being, with the reſpon- 


dent s conſent, inſerted in the ne leaſe, Lord Conway executed 
the ſame on the 2oth of June, 1713, and the appellant then 
paid him 600. as the firſt payment of the fine ; but his Lord- 


ſhip thought proper to keep the leaſe in his own hands, by way 


of ſecurity for the payment of the reſidue of the ſine, the appel- 
lant being a total ſtranger to him. 


In January following, the as was informed, that the 
appellant was about to depart ſuddenly from London; and 


that he had given out in ſeveral companies, that if the reſpon- 


dent failed in paying him the money before his departure, 
the bargain would be wholly his own, and the reſpondent 
would be excluded from any benefit or advantage, Which he 
might otherwiſe be entitled to. The reſpondent therefore, 

to guard againſt any conſequences of this kind, did, on the 
8th of Fanwary, 1713, give the appellant notice, that on the 
next day, he (the reſpondent) intended to pay, or tender to him, 


ſuch ſum or ſums of money, as had been paid by him to the 


Lord Conway, on the reſpondent's behalf, reſpecting the ſaid 


fine; and accordingly the reſpondent, together with one 


Robert Finlay, a merchant in London, attended at the time 
and place appointed with 3eo0O J. in order to make the ſaid 


tender; but the appellant induſtrionſly kept out of the way. 
and ſoon afterwards returned to Ireland. 


Matters . in this ſtate for FOR months ; but, on 


the 6th of Auguft, 1714. the reſpondent exhibited his bill in 


the Court of Chancery in Ireland againſt the appellant; ſtating 


the whole tranſaction, and that he was ready to ſatisfy the 


appellant, whatever he had paid to Lord Cenway, on account 


of the fine; and therefore prayed, that the defendant might 


be decreed to affign all his eſtate and intereſt in the leaſe to the 
plaintiff. 
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Caſes in Parliament, 
The defendant, by his anſwer to this bill, ed, the deaſe 


for 41 years; that the ſame was granted on the foundation of 


the agreement between Lord Conway and the plaintiff; that he 


was a perfect ſtranger to Lord Conway, until the time of exe- 


cuting this leaſe; and that in order to enable his Lordſhip to 
execute the ſame, the plaintiff, at his (the defendant's) inſtance, 
ſurrendered the former leaſe for three years: But he, at the 
ſame time infiſted, that as the ſuppoſed truſt between the 


plaintiff and him, was not manifeſted by any writing, the ſame 
Was void by the ſtatute made in Ireland, gth William III. inti- 


tled, An 4 to een frauds and perjuries. | 7j 10 


On the 20th of February, 1716, this cauſe was, h heard, 


hou the Lord Chancellor declared, that there appearing a 


truſt ſufficiently proved by letters of the defendant's, hand- 

writing, and ſubſcribed by him, beſides the implied truſt 
which might ariſe or reſult to the plaintiff from the ſurrender 
of his leaſe for three years, this caſe was clearly out of the 


ſtatute, made for the prevention of frauds and perjuries; and 
therefore it was decreed, that the ſaid leaſe for 41 years was 


taken by the defendant in truſt for the plaintiff ; that the 


defendant ſhould account with him for the full value of the 
ſaid demiſed premiſſes; and, that upon payment of what ſhould 
appear due of the ſaid fine, with intereſt for the ſame, the 
defendant ſhould convey or aſſign the ſaid term to the * 


tiff, and alſo pay him his coſts. | ; Fo | 


And, on the 22d of the ſame month, it was further ee 
that the plaintiff ſhould join with the defendant and George 
Warburton, Eſq. one of the Maſters of the ſaid Court, in 


demiſing the premiſſes for one year, to the beſt bidder or bid- 


ders; and that the reſerved. rent ſhould be made payable to the 
plaintiff, ſubject to the future order of the Court. Accord- 
ingly, the premiſſes were demi e beſt rent that could 
be had; the former occupiers thereof, having only held the 


Lame as tenants at ſufferance, from year to year. 


From this decree and ſubſequent order, the defendant ap- 
pealed ; and, on his behalf it was alledged, that ſoon after the 
reſpondent had filed his bill, one Mac Cornick filed a bill of 


. diſcovery, grounded upon the ſtatutes made Vor preventing the 


2 | growth 
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growth f popery; and that ſince the above decree, Mac Cor- 
zick had exhibited. a ſupplemental bill againſt. the appellant ; 
inſiſting on the decree as evidence, and claiming the benefit of 
thoſe i ſtatutes, and of the ſaid leaſe: And therefore it was 
conceived, that this alone was ſufficient evidence, that the 
appellant could not be ſo weak as to pay down near 2500 J. 
for a leaſe of the premiſſes in queſtion, in truſt for the reſpon- 
dent; without ſo much as any ſecurity, or even a covenant 
from any perſon for the re- payment of the money; and when 
it appeared, on the reſpondent's own ſhewing, that he was 
not in a capacity either to raiſe, or re-pay the money, but 
by the ſecurity of a leaſe, which the appellant knew would 
be forfeited by the acts of Parliament; and that he would 
thereby be not only deprived of the eſtate, but of his 
1 Ale. 


On the bir ſide it was inſiſted, that the decree and order 


43 
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R. Raymond, 


ple from were well founded, and agreeable to the rules of s. Mead. 


equity and natural juſtice; and therefore it was hoped, that the 
ſame would be affirmed, and the — diſmiſſed with _ 
for ſo Mg a violation of truſt. 


"Ares hearing counſel on this appeal, it was ORDERED 
and ADJUDGED, that the firſt clauſe in the decree, which 
declares, ** that the leaſe therein mentioned was taken in 
« truſt for the plaintiff Tully O'Neill, ſhould be affirmed : 
And it was further oRDERED, that the ſecond clauſe in the 
ſaid decree ſhould be affirmed, with the following alteration 
at the cloſe thereof, viz. after the words [ and that he do 
account with the plaintiff for the”] leave out the words 
[**full value of the ſaid land”]; and inſtead thereof, inſert 
[rents and profits of the ſaid lands, in manner aforeſaid”] : 


And it was further oRDERED and ADJUDGED, that the laſt 


| clauſe in the ſaid decree ſhould be varied, and ſtand in the 
words following; vis. © That, upon the plaintiff's, his exe- 
* cutors or aſſigns, paying unto the defendant, his executors 
< or aſſigns, what ſhall appear to remain due of ſuch principal- 
money, as he paid to the Lord Conway, with the intereſt 

thereof; that thereupon, the defendant is hereby decreed, 
to aſſign over and deliver up the ſaid leaſe to the plaintiff, his 
Fore executors, adminiſtrators or aſſigns, by good and ſufficient 
* 46 con- 
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conveyances in the law; free from all acts and incumbrances 


of the defendant's; the plaintiff giving ſufficient ſecu ty, 


to be approved of by the Maſter of the ſaid Court of 
Chancery, to indemnify the defendant, his executors; ad- 
miniſtrators and aſſigns, from all damages he may any way 
incur, by reaſon of the covenants in, or his acceptance of 
the ſaid leaſe; and if the plaintiff ſhall not pay to the 
defendant what ſhall ſo appear to remain due to the defen- 
dant upon the account to be taken as aforeſaid, within fix 


months after the Maſter's report confirmed; the defendant 


at the ſame time giving up and aſſigning the faid leaſe, free 
from the acts and incumbrances of the ſaid Charles O' Hard, 
as aforeſaid ; then the plaintiff's bill is from thenceforth to 
ſtand abſolutely diſmiſſed, with coſts: And, the better to 
enable the ſaid Maſter to ſtate and ſettle the account, he is 
to be armed with a commiſſion to examine witneſſes touch- 
ing the ſaid account, in which the Maſter is to make all 
juſt allowances; and that the plaintiff have his coſts of ſuit 
in the ſaid Court; which coſts, when taxed, to be deducted 
out of the money which ſhall be found due to the defendant, 
on the account aforeſaid.” And it was alſo oRDERED and 


ADJUDGED, that the ſaid order of the ſaid Court of Chancery, 
of the 22d of February, 1716, ſhould be affirmed. 


— —_—_—__—____—_____@g_—_{ 


Dame Anna Dorothea Birne, Widow, 


Adminiſtratrix of Daniel Birne ſenior, , 
deceaſed, and alſo Executrix of Sir | 
Daniel Birne, Bart. deceaſed, and Sir F Appellants. 
John Birne, Bart. an Infant, by the | 

ſaid Dame Anna Dorothea, his Mo 
ther and Guardian, a dm: 


— 


G orge Hartpole,  Wilkam Wilcocks, 


John Hays, John McCullagh, 1 Reſpondents. 
bert WT ilcocks, and others, — 


1 7th February, 1717. 


Ro ERT Hartpole ſenior, and George Haripole, his fon 
and heir-apparent, by indenture of leaſe dated in May, 
1619, demiſed a certain farm and lands in the Queen's County, 


in 


y 
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rent of 60/. And afterwards the faid Robert Hartpole and 
James Grace, his truſtee, by indenture dated the 16th of July, 


1630, demiſed the ſame premiſſes to Sir William Parſons, for 


99 years, at a pepper- corn rent; ſubject to a proviſo, that 
this leaſe ſhould be void on payment of the 6007. unto the 
ſaid Sir William Parſons, within three weeks after the date 
thereof: And alſo to a condition, that whenſoever the ſaid 
Robert Har tpole, his heirs or aſſigns, ſhould, after two months 
warning, pay the ſaid Sir William Parſons, or his aſſigns, on. 
any the 1ſt day of May or November, the ſum of 600. in one 
payment, together with all arrears of rent, and other ſums 
appearing to be due to him by bond or bill, then the ſaid leaſe 
ſhould. be void. But by articles made between them the 
ſame day, reciting the leaſe, it was nevertheleſs agreed, that 
the ſaid 6007. ſhould be paid on the 1ſt of November, 16 37» 
if the ſaid Sir William Parſons, or his aſſigns, ſhould give 


warning three months before, of his or their deſire to have the 
lame re- paid. 


In 1655, Daniel Birne, the great-grandfather of the appellant 
Sir Jobn, purchaſed Sir William Parſons's eſtate and intereſt in 
the premiſſes for 600 J.; and afterwards by indentures of leaſe 
and releaſe, dated the 1905 and zoth of March, 1671, upon, 
the marriage of Sir Gregory Birne, his ſon, this eſtate (among 
others) was conveyed to truſtees, according to ſuch eſtate as 
Daniel Birne then had in the ſeveral premiſſes; to the uſe of 
himſelf for life, remainder to the uſe of Sir Gregory Birne, for 


life; remainder to all the ſons of Sir Gregory a in 
tail male. 


Daniel Birne continued to receive the rents and profits of the 


ſettled eſtates, until his death, which happened in 16833 when 


dir Gregory became entitled, and accordingly entered. 


In 1704, William Hartpole, the great-grandſon of the mort- 
gagor, brought his bill in the Court of Chancery in Treland, 


againſt the ſaid Sir Gregory Birne, and Daniel his eldeſt ſon, for 
a redemption of this leaſchold eſtate ; to which bill, Sir Gre- 


gory put in an anſwer, and thereby inſiſted, that the plaintiff 


was not intitled to a redemption after ſo great a length of ; 
time ; 75 A Daniel Birne put in a plea and anſwer, pleading 


in Ireland, to one Charles Williams, for 61 years, at the yearly ' 
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— the length of time 404 dhe actes of Leitations, in ber 


Md 61.4 


_, 


the account and redemption” prayed by the bill; and Rating 


his title to the core * his r mar- 
riage-ſettlement. 


On the 2oth of Mas; 1708, the FD carne on to be a 1. 


ried, 
when the benefit of it was reſerved to the hearing of the cauſe, 
In Auguſt following, the plaintiff and the defendant. Sir 


Gregory, entered into an agreement (but without the privity 
of the other defendant Daniel Birne with Charles, Thomas, 
and Joſbua Wilcochs, that in confideration of 925. to be 


paid to each of them, they would aſſign their reſpective intereſts 
in the premiſes to thoſe three perſons ; who long before had 
notice of Sir -Gregory's ſettlement, and that he had thereby 
-only an eftate for life. In conſequence of this agreement, 
exceptions were taken to Sir Gregory's anſwer, and a further 
anſwer put in whereby he was made to ſubmit to an account; 


and having put in this anſwer, and delivered up all the deeds 


to the F/ilcocks's, he received the 92 51. 


On the 27th of November, 1768, the cauſe was heard upon 
the bill and Sir Gregory Birnen further anſwer, without any 
regard to the plea of the other defendant Daniel; when it was 
decreed, that an account fhould be taken between the plaintiff and 
the defendant Sir Gregory; and that upon payment of what ſhould 
appear due to him, he ſhould affign his intereſt in the pre- 
miſſes, to the plaintiff, or as he ſhould direct. And thereupon, 
a report was immediately procured, certifying 9251. to be 
due; being the exact ſum, which the Wilcocks's had before 
paid Sir Gregory. 


The derendant Daniel Birne, being informed of theſe clan- 


deſtine tranſactions, immediately filed his bill againſt all the parties 


to be relieved, and for an injunction to reſtrain them from 
committing of waſte. To this bill, the feveral defendants put 
in anſwers, admitting the facts charged; and particularly that 
the Wlcocks's had notice of the marriage - ſettlement, and plca, 
previous to their entering into the above agreement. 


On the 23d of May, 1710, this laſt cauſe came on to be 
heard; when the Lord Chancellor declared his opinion, that 
the plaintiff Daze! was a purchaſor for a valuable conſidera- 
tion; 


2 
by, 


tion: and that there having been a quiet enjoyment for fo 


great a length of time, the lands were not redeemable ; but if 


the defendants rould ſhew that a redemption was admitted after fo 
long an enjoyment, he would hear them ; and, in the mean time, 
ordered the fraudulent proceedings to be ſet afide, and that the 
injunction ſhould be continued, till it ſhould be determined 
whether it was a redeemable mortgage or not. | 


Sir Gregory Birne, and ſeveral other parties afterwards dying, 
the cauſe became abated ; but in March, 1714, the plaintiff 
(then Sir Daniel Birne filed his bill of revivor againſt their 
ſeveral -repreſentatives ; and on the 31ſt of May, 171 5, the cauſe 
was finally heard ; when the Court declared, that the plaintiff, 
Sir Daniel Birne's intereſt in the premiſes in queſtion, was a 
mortgage for 600/.; and therefore decreed, that on payment 
of that ſum, with intereſt from the death of Sir Gregory, the 
plaintiff ſhould aſſign all his right and intereſt to the repreſenta- 
tives of the three Milcocks ax. 


Sir Daniel Birne died ſoon after this decree ; but his widow 
and perſonal repreſentative, together with his eldeſt ſon and 
heir at law, "appealed from it; contending, that after an un- 
interrupted enjoyment of 68 years, a redemption ought not to 
have been decreed againft Sir Daniel Birne, who was a purchaſor 
for a valuable conſideration ; eſpecially, as neither infancy, 
or any other diſability, was pretended to excuſe ſo long an 
acquieſcence. That the reſpondents, the Y/:lcocks's, purchaſed 
pending a ſuit, and with full notice of Sir Daniel Birne's title 
and plea; which they eadeavoured to defeat in a fraudulent and 
colluſive manner; and therefore were not entitled to the favour 


or aid of a Court of Equity. And, that the poſſeſſion of the 
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premiſſes, which the reſpondents, by fraud and contrivance, had 


gained pending a ſuit, ought to have been reſtored to the ſaid 
Sir Daniel Birne, on his father's death; it being contrary to 
the rules of equity, that a mortgagee in poſſeſſion, who is ſued 


for a redemption, ſhould be ſtripped of his poſſeſſion before | 


payment, 


1 — 1 * ä 
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* It does not appear, that any precedent was produced upon this laſt hearing, 
to ſhew that a xedemption of ſo ſtale a mortgage had ever been decreed. 


On 


— 
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On the other fide it was ſaid, that the 600 J. and intereſt, 
had been ſeveral times offered to be paid to Sir Daniel Birne 
in his life-time ; who died on the 26th of September, 1716. | 
leaving the appellant Dame Anna Dorothea, his widow and 
ſole executrix, and the other appellant Sir John, his ſon and 


heir; and that the ſaid principal and intereſt had alſo been 
tendered to the ſaid Dame Anna Dorothea, but always refuſed, 


That from 16 36, to 1655, when Sir William Parſons, the firſt 


mortgagee, aſſigned to Daniel Birne, under whom the appel- 
lants claimed, being 19 years, it appeared, there was but 600 J. 
due; Sir. William having aſſigned the mortgage for that ſum: And 


from 1671, when Daniel Birne aſſigned the mortgage over to 


Decrrr 
reverſed, 
Jour, vol. 20. 
p- 612. 


his ſon Sir Gregory, upon his marriage, whereby Sir Gregory 
Was to have the profits during his life, to Auguſt, 1708, when 
he 8 to the n. was 37 years; ſo that 19 
years and 37 years, making together 56 years, was anſwered. 
and accounted for, as to the length of time; beſides, this was. 
not a mortgage of the inheritance, but only for a term. of 
years. That the original mortgage appeared to be redeemable, 


on payment of 600 J. without intereſt (the mortgagee being in 


Poſſeſſion of the mortgaged premiſſes) upon two months notice 
to be given by the mortgagor, and three months notice by the 
mortgagee, at any time, without accounting for the rents and 
profits by the mortgagee, and without accounting for the in- 
tereſt by the mortgagor; Which anſwered the objection againſt 
redeeming ſo ancient a mortgage, by reaſon of accounting for 
the rents and profits for ſo long a time. That the appellants 
had no injury done them by the decree, as they were thereby 
to have the 6007. with intereſt, from Sir Gregory's death, 
together with their coſts; whereas, the reſpondents were great 
ſufferers by the decree, inaſmuch as they were thereby obliged 
to pay over again, to the appellants, the ſaid 600/. with intereſt 
from Sir Gregory's death, beſides the 1850/. which they had 


before paid, as a full and valuable conſideration for the HANG. 
gaged promilles. - 2 


Bor after hearing counſel on this appeal, it was ORDERED, 
and ADJUDGED, that the decree of the ſaid Court of Chancery, 
whereby a redemption of the premiſſes in queſtion was decree d 
for the defendants, on the bill of revivor preferred by Sir 
Daniel Birne, Bart. deceaſed, the appellant Sir Fobn's father, 
HH 
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ſhould be reverſed ; it being i improper 'to decree a redemption N 
for the defendants on ſuch bill: And inſtead thereof, it was «& n 


further ORDERED and ADJUDGED, that the colluſive proceed- 
ings and decree thereupon made, complained of in the bills 
brought by the appellant, Sir John's ſaid late father, ſhould be 
ſet aſide; and that poſſeſſion of the eſtate in queſtion, ſhould 
be forthwith delivered to the appellants, which the ſaid Cour 
of -Chancery was to ſee performed accordingly ; and the pro- 
fits thereof were to be accounted for, by ſuch perſon or 
perſons as received the ſame, or their repreſentatives, from the 
death of Sir Gregory Birne, father of the ſaid Sir Daniel, when 
the appellants title to the ſaid eſtate commenced ; and that 
the writings concerning the appellants title to the eſtate. in 
queſtion, in the cuſtody of the reſpondents, or any of them, 
or in their or either of their power, ſhould be delivered by the 
reſpondents reſpectively to the appellants : But this was to be 
without prejudice to the queſtion, whether the ſaid eſtate of + 
the appellants was redeemable or not, whenever it ſhould be 
brought into judgment by a proper ſuit or bill: And the appel- 
lants being thus relieved, were to have their coſts paid them by 


the reſpondents, to be taxed by)a Maſter in the ſaid Court of 
Chancery. | 


miſe of . liam 1. uliamon, 


Robert Shirt, Gent. on the de- | | 
— 
Clerk, s 


Charles Carr, — — Defendant 


— 
2 
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i9th February, 17 17. 


N Eaſter term, 1709, the plaintiff wt an ejectment in. 

the. Court of Common Pleas, in Jreland, for the rectory of 
the pariſh of Sr. Paul, in the county of the city of Dublin, 
and twenty acres of land in that pariſh, on the demiſe of Wil- 
liam Williamſon, Clerk; to which the-defendant having pleaded 


Not guilty, and iſſue being joined ; the cauſe was tried at the 
Vor. II. 0 bar 
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bar of the ſaid Court, on the 18th of November following, 
on which trial, the plaintiff gave t the following evidence : vi. 


That King Henry VIII. by letters patent, dated the 1 


of May, in the 33d year of his reign; reciting, that there was, 


and time out of mind had been, an epiſcopal See in the metro“ 
politan church of the Holy Trinity in Dublin, and alſo that there 
was, and time out of mind had been, in the fame church, a monaſ- 
tery or priory, conſiſting of a prior and convent z did thereby 
tranſpoſe and change the priory into a Dean and Chapter, and 
made the prior Dean, one of the monks Precentor, another 
Chancellor, another Treaſurer, and fix othersVicars-choral ; and 
incorporated them by the name of The Dean and Chapter of 
the cathedral church of the Holy Trinity, Dublin, (now called 
Chriſt Church) with power to purchaſe and ſue, and gave them 
a common ſeal, with power to make bye-laws, to allot what 
poſſeſſions each was to have, and to chooſe vicars on vacancies, 
and put them in actual poſſeſſion ; reſerving to the King, 
his heirs and ſucceflors, the nomination, donation and inſtalla- 
tion of the Dean, Precentor, Chancellor and Treaſurer, and 
their ſacceſſors ; and he alſo granted them all manors, lands, 
advowſons, churches, rectories, and other hereditaments, as 
well ſpiritual as temporal, which belonged to the ſaid late 
prior, in right of the cathedral church aforeſaid. That 
King Temes I. by letters patent dated the 12th of June, in 
the 2d year of his reign, changed the ſix Vicars-choral, part 
of this Chapter, into three canonical Prebendaries ; 'allotted 
to each of them poſſeſſions, and aſſigned to one of them, called 
the Prebend of St. Michan, near Dublin, the rectory of that 
name ; and granted, that the Dean and Chapter might chooſe 
theſe prebendaries, and put them in poſſeſſion, without appli- 
cation to the Archbiſhop, or any other, for licence or conſent 
in that behalf. That by an act of Parliament paſſed in 


Ireland, 9g William III. this pariſh of St. Michan, near Dublin, 


was divided into three ſeveral pariſhes, to be called The new pariſh 
of St. Michan, The pariſh of St. Mary, and The pariſh of St. 
Paul; each appointed to be ſeparate and independent of the 
other, and each to have all parochial rights and privileges, as 

diſtin& pariſhes. And it was thereby, enacted, that for each 


of the ſaid three pariſhes, there ſhould be a ſeveral parochial 


church, and a Rector or Miniſter, ſeveral and indepengenk of 
3 the 


cc 
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the other; and ſucceeding Rectors or Miniſters for ever, who 
hould each of them reſpectively have cure of ſouls in the 
{aid reſpective pariſhes, and the dues and profits ariſing within 
cnch! The act then aſſigned the diſtrict of Sr. Paul, and 
directed the building of a church, which ſhould be a ſeparate 
pariſi church, called St. Paul's, and appointed Egetiel Bur- 
ridge, tlie preſent and immediate Rector or Miniſter of the 
ſaid church, ſubject nevertheleſs, to the viſitation and power 
of the Ordinary of the dioceſe, in ſuch manner as the Rector 
of the old pariſh was, and no otherwiſe; and to ſuch other 
canons, rules and laws eccleſiaſtical, as Rectors or Miniſters 
of pariſhes uſually are, or of right ought to be ſubject or liable 
to. Then the act, in like manner, ſet out and conſtituted 
the rectory of St. Mary; and enacted, that the reſt of the 
old pariſh of St. Michan, ſhould be the new pariſh of Sz. 
Micthan ; and that the then pariſh church of St. Michan, in 
the old pariſh, ſhould be called the Prebend of St. Michan, 
belonging to the cathedral church of Chriſt Church, Dublin, 
as the rectory of the old pariſh was; and that 70%n Clayton 
ſhould be the preſent Rector or Miniſter of the ſaid church, 


and ſhould be a prebendary of the cathedral church of Chris 
Church, Dublin, as the Rector of the ſaid old pariſh was; 


ſubje& to ordinary juriſdiction, canons, &c. ut ſupra. Then 
follows this clauſe, And it is hereby further enacted, that 
the right of patronage of the ſaid rectories, and of pre- 

ſentation to the ſaid three churches, on the avoidance of 
each of them reſpectively, by the death, ceflion, or removal 
of the preſent incumbents hereby appointed for the ſame, 


«c 
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in Dublin, and their ſucceſſors, for ever; in ſuch manner 
as the nomination or preſentation to the Rectory of the old 
pariſh of St. Michan did belong to them, and no other- 
wiſe.” —— That the pariſh church of St. Paul was built 
according to the ſaid act, and that Ezekre/ Burridge, the firſt 


incumbent named in the act, died on the 4th of Auguſt, 1707, 
whereby the church became vacant; and being ſo vacant, 


the ſaid Dean and Chapter of Chriſt Church did, on the ſame 


4th of Auguſt, 1707, chooſe, nominate, admit and conſtitute, 
the ſaid William Williamſon, Clerk, the plaintiff's leſſor, to be 
Rector of the ſaid church of St. Paul; and on the 5th of 


Auguſt, 1707, gave an inſtrument under their common ſeal, 


£c 
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ſhall belong unto the Dean and Chapter of Chrit Church, 


27e 
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ed, he, on Sunday morning of the gth of November, 1707, 
in the ſaid pariſh church, read the common prayers, and made 


in preſence of the congregation there aſſembled, in time of 


and thereupon the leffor began at the uſual hour in the after- 
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to indy him into the actual poſſeſſion of the ſaid only; 
and on the 28th of October, 1707, he-was thereupon indaQted 
accordingly. — That Williamſon, before admiſſion, viz. on the 
5th of Auguſt, 1707, made and ſubſcribed the declaration of 
uniformity, according to the 1rj/h ſtatute of 17 and 18 Charles II. 
and took, made and ſubſcribed the oath and declaration requir- 
ed by the late acts, before the Dean and Chapter, which they 
certified under their common ſeal; and that he did the ſame 
before the Archbiſhop of Dublin, on the 4th of September, 
170%, which the Archbiſhop certified under his ſeal. — That 
within two months after Williamſon was admitted and induct- 


his declaration, according to the ſaid act of uniformity; and, 
after morning prayer, read openly and publicly the faid ſeveral 
certificates of the Archbiſhop and of the Dean and Chapter, 


divine ſervice; and that after, and before noon of the faid 
Sunday, the ꝗth of November, 170%, the defendant ſhut the ſaid 
church doors, fo that the leſſor of the plaintiff, and ſome others 
then aſſembled in the ſaid church, could not go out; and, 
that in the afternoon, the leſſor deſired the defendant . to open 
the church doors at the uſual hour of prayers, that the pariſh- 
ioners might come in to prayers, which the defendant denied ; 


noon of the ſame day, to read the evening prayers, appointed 
by the ſaid act and book of common prayer, but was ſtopped 
by the defendant, with his hands covering Mr. Williamſon's 
eyes and mouth, and ſnatching from him the book; fo that 
Mr. Williamſon could not in the afternoon read the prayers; or 
the ſaid declaration or certificates. — That the defendant held 
Mr. Williamſon out of poſſeſſion of the ſaid church ever ſince; 
and, that on the th of May, 1708, the Dean and Chapter, 
under their common ſeal, ſtiling themſelves the undoubted 
patrons of the rectory of St. Paul, Dublin, did, as being 
Ordinary of that place, allow and approve this to be a lawful 
impediment. That in Michaelmas term, 1707, Mr. Williamſon | 
took the oaths to the government, and ſubſcribed the declar- 
ation according to the ſtatutes, in the Court of Common Pleas 
in Ireland; and, on the iſt of March, 1707, he made, the 


demiſe to the plaintiff, as in the declaration. NY 
| This 
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This ejectment was brought, to try the right to the Taid 
reftory « of St. Pauli, as between the leſſor of the plaintiff, thus 
put in by the Dean and Chapter, and the defendant, who was 


collated by the Archbiſhop ; and, upon the above evidence, 
the defendant's counſel inſiſted upon the four following points: 


I. That this newy-erected rectory of St. Paul, whereof the 
patronage was in the Dean and Chapter of Chriſt Church, 
Dublin, was preſentative; and that the incumbent ought to be 
preſented to the Archbiſhop of Dublin, as Ordinary of the 
dioceſs, and be inſtituted by him; which the leſſor of the 
plaintiff not having been, he was not lawful incumbent of the 
pariſh church of Sr. Paul. — But the Court of Common Pleas 


ruled the evidence ſufficient to prove it a donative, and that 


the incumbent was elective and collative by the Dean and 
Chapter, and not preſentative to any other Ordinary; and that 
therefore the plaintiff's leſſor coming in by the nomination and 


appointment of the Dean and Chapter, was the legal incum- 
bent. 


II. That this impediment, admitting is.to be a legal impedi- 


ment, ought to have been allowed by the Archbiſhop of 


Dublin, as Ordinary of the dioceſs, according to the act, and 
not by the Dean and Chapter. 


III. That no proof of an impediment of this nature, by 
witneſſes, ought to be admitted. | 


IV. That the fact was not a ſufficient impediment 1 in law. 


But, it was ruled by the . of the Court of Common 
Pleas, that the impediment was a ſufficient excuſe for the 
leſſor's not reading the Common Prayer in the afternoon; that 
the Dean and Chapter was Ordinary, and their certificate good, 
and not the Archbiſhop's; that the evidence for the plaintiff 


was ſufficient, and therefore they directed the jury to find a 
verdict for him. 


Accordingly, the jury brought in a general verdict for the 
plaintiff; which occaſioned the defendant to bring a bill of 
Exceptions, containing the ſeveral matters before ſtated, and 
upon which the four points abovementioned aroſe. 
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In Hilary term, 1709, the defendant brought a writ of ertor 
in the Court of King's Bench in Ireland, to reverſe the judg- 
ment of the ſaid Court of Common Pleas ; and having aſſigned 
for errors the ſaid bill of exceptions, the judgment, after ry 
arguments, was reverſed. 


Whereupon, on the 4th of December, 1712, the phintif 


brought a writ of error in the King s Bench in England, to 


reverſe the judgment of reverſal, given by the Court of King's 


Bench in Ireland; and, in Trinity term, 1717, all the Judges 


of that Court unanimouſly gave judgment upon the firſt point 


only, and which was the chief point in the cauſe, viz. that 


the ſaid rectory of St. Paul was preſentative, and not a dona- 
tive; and therefore affirmed the 1 of reverſal. 


But, to nn this judgment of 8 the plaintiff 
brought a writ of error in Parliament; and, on his behalf it 
was inſiſted, that the intent of the private act of Parliament, 
for dividing the pariſh of St. Michan into three pariſhes, was 
to provide only for the eaſe and good of the pariſhioners ; it 
appearing by the recitals of the a&, that by the increaſe of 
buildings in the old pariſh, the cure was become too great for 


one ſingle miniſter, and the church not ſufficient for ſo great 


a number of inhabitants : But it was never intended to make 
any alteration in the right of the Dean and Chapter, in whoſe 
gift the church was, or in their manner of giving it; which, 
before the act, was always without preſentation to, or inſtitu- 
tion by the Archbiſhop, That there was an expreſs clauſe in 
the act, that the preſentation to the three churches, vis. the 
old, and the two new ones, ſhould belong to the Dean and 


Chapter, and their ſucceſſors for ever; in ſuch manner, as the 
Nomination or preſentation to the rectory of the old church did 


belong, and not otherwiſe: And the ſame act alſo provided, 
that the new Rectors ſhould be ſubject to no other power of the 
Ordinary, than the old Rectors were; and therefore, as the 


Rectors were not preſentative before, they ought not to be fo 


now: Nor was it now pretended, that any preſentation was 
neceſlary to the old church, and yet this was one of the three 
churches mentioned in the above clauſe of the act. As to 
the objection, that the leſſor of the plaintiff had not qualified 
himſelf, by reading prayers, &c. the defendant in the ejectment 


4 BY (tho 
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| (tho' it did not appear that he had any title) endeayoured to 
take advantage of his own wrong, by hindering the leſſor of 
the plaintiff from reading prayers, and keeping him by force 
and violence out of the church; which made it impoſſible for 
him to perform thoſe duties. And therefore it was hoped, 

that the judgment given in the Court of Common Pleas in 
Ireland, would appear to have been well given ; and conſequently, 
that the judgments given contrary thereto, would be reverſed. 


On the other ſide it was contended, that if any of the above 
four points were with the defendant, judgment ought to be 
affirmed ; for, in that caſe, the plaintiff's leſſor had clearly no 
title upon which he could recover. Now, the firſt of theſe 
points, namely, that the rectory of St. Paul was preſentative, 
and, that without a preſentation to, and admiſſion and inſti- 
tution by the Archbiſhop, the leſſor of the plaintiff could not 
be entitled to the rectory in queſtion, was apprehended to be 
ſo clear, that it was not neceſſary to trouble their Lordſhips 
with any thing upon the three other points; tho' even as to 
them, the defendant infiſted, that the law was in his favour. 
For the act of Parliament, after having divided the old pariſh 
of St. Michan into three ſeveral pariſhes, and having ſevered 
thoſe of St. Paul and St. Mary from the third, which till 
continued annexed to the prebendary ; enacted, That the right 
of patronage of the faid reQories, and of preſentation to the 
three churches, ſhould belong to the Dean and Chapter, &c. 


1717. 


N. Lechmere. 


R. Raymond. 


That the word preſentation, is a known term of the law, and 


when ſpoken of a benefice with cure of ſouls, as in this caſe, 
imports the patron's preſenting his clerk to the Ordinary, to be 


admitted and inſtituted; and that the ſubſequent relative words, 
VIZ. in ſuch manner as the nomination or preſentation to the rec- - 


tory of the old pariſh of St. Michan did belong to them, and 
not otherwiſe ; (in which words, the very act diſtinguiſhed 
between a nomination and preſentation). referred only to the 
right, which the Dean and Chapter had of putting in an incum- 
bent, but, not to the manner” in which it was to be done. 
That before this act, a clergyman, being appointed Prebendary 
of St. Michan, became Rector of the pariſh church; but, 
fince the act, the Prebendary was only to have one of the three 


RO VIZ, = church of St. Michan; and therefore, by | 


NOW 
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— now electing and appointing a Prebendary, it was impoſſible 
mis church of St. Paul could be filled; and yet, in that man- 


ner, before the act, the nomination or preſentation to the Had, 
church belonged to the Dean and Chapter. 


Ju>cuenr AFTER hearing counſel on this writ of error, it was oRDERED 
N 20, and ADJUDGED, that the judgment given in the Court of 


r. 645. King's Bench in England, in affirmance of a judgment in the 
Court of King's Bench in Ireland, whereby a judgment for 
the plaintiff in ejectment in the Court of Common Pleas in that 
kingdom was reverſed, ſhould be affirmed; and that the ſaid 
writ of error, with the tranſcript of the record, ſhould be 
remitted to the Court of King's Bench in England, to the end 
the ſaid Charles Carr might have execution of the ſaid judg- 
ments, as if no ſuch writ of error had been brought into the 
Houſe. | 


- 


Yer Ne 
Caſc 10. Sir Redmond Everard, Bart. — Appellant. | 


I Elizabeth Aſton, Spinſter, — — Reſpoadent 


25th February, 1717. 


Viner,vol.rs. IR John Everard, Bart. the appellant's father, being ſeiſed 
n in fee of the town and lands of Knockelly, Killknockane and 
Barrett's-town, and other lands in the county of Tipperary in 
Treland, forfeited his eſtate in the rebellion in that kingdom, 
anno 1688; and afterwards died, leaving the appellant his only 
ſon : And theſe lands, among other forfeited eſtates, were, by 
an act 11th and 12th William III. veſted/ in truſtees for the 
uſe of the public. 


In the firſt year of Queen Anne, a private act of Parliament 
was obtained in favour of the appellant, who was then an 
infant; by which, on payment of 2000/7. to the truſtees of the 
. Iriſh forfeitures, they or any ſeven of them were impowered 
to convey all the eſtate, whereof the ſaid Sir John, . Everard 
was ſeiſed on the 2d of November, 1688, to Mary "Dutcheſs 
of Devonſhire, James Duke of Ormond, William Marquiſs of 


Hartington, 
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Hartington, Richard Lord Viſcount Roſs, and Thomas Wright, 
Eſq. and their heirs 3 in truſt, by . ſale or mortgage of the 
premiſſes, to raiſe the ſaid ſum of 2000 J. and ſuch other ſums 
as ſhould be neceſſary to diſcharge the incumbrances affecting 
the ſaid eſtate, and alſo ſuch other ſums as ſhould be thought 
requiſite for the maintenance, education and ſettl@ent of the 
appellant ; ; and then the premiſſes, ſubject to the payment of 
thoſe ſums, were to be and enure to the uſe of, and in truſt 
for the appellant, his heirs and aſſigns for ever: And the ſaid 
truſtees were impowered, to authorize any perſon, or perſons to 
execute the powers and authorities thereby to them given. 


In purſuance of this act, the appellant's truſtees executed a 
letter of attorney to John Butler and Philip Tiſdall, authorizing 
them to receive the rents and profits of the eſtate, and to exe- 
cute the powers veſted in the ſaid truſtees by the ſaid act. 


In May, 1705, Butler and Tiſdall made a mortgage of part 
of the eſtate to Sir Humphry Mackworth, Bart. in truſt for 
Butler, in order to ſecure a ſum of 1549/. which he had ex- 
pended on the truſt- account. And, in October following, the 
truſtees made a mortgage of other part of the eſtate to Dr. 
Wiltam Oldys, for ſecuring 2000 J. and intereſt ; which latter 

mortgage was afterwards aſſigned to the relpungant, in conſi- 
deration of 20401. 


After the death of Butler, his widow filed a bill in the high 
Court of Chancery, to forecloſe the equity of redemption of 
the mortgage taken in Sir Humphry Mackworth's name; where- 
upon the appellant exhibited a croſs bill againſt her and the 
reſpondent, in reſpect to her aſſignment of the faid ſecond 
mortgage, alledging, that both the ſaid mortgages were ob- 
tained by fraud : And, on the hearing of both cauſes on the 
ioth of May, 1710, the Lord Chancellor Harcourt declared, 
That both the faid mortgages appeared to have been made, 
not for money, but for buſineſs done for the infant, and for 
gratuities : And his Lordſhip was of opinion, that the appel- 
lant's truſtees had not power to mortgage any part of his eſtate 
for the payment of gratuities ; ; however, he decreed an account 
to be taken, and that in the mean time, the ſaid mortgage 
ſhould ſtand as a ſecurity for what (if any thing) ſhould be found 
due to the widow of the ſaid John Butler. "And this decree 
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—— was afterwards affirmed upon a re-hearing. But, pending this 
— ſuit, viz. in 1708, the reſpondent exhibited her bill in the 
Court of Chancery in Treland, againſt the appellant and others; 
praying, that ſhe might be put into poſſeſſion of the premiſſes 
compriſed in the mortgage to Dr. Oldys, on paying off the prior 
incumbrances ; or, that the ſaid premiſſes might be ſold, to 
ſatisfy her demand. To this bill, the appellant by his anſwer 
inſiſted, that the ſaid mortgage had been obtained by fraud 
and circumvention, and in truſt for Butler; that the truſtees 
had no power to mortgage his eſtate, for the payment of gra- 
| tuities; and, that if the mortgage was of any force againſt the 
| appellant, it could reach no farther, than to ſtand as a ſecurity 
1 for ſo much, as upon a fair account, ſhould appear due from 
b! him to the widow of the ſaid John Butler. | 


On the 1xth of February, 1716, this cauſe was heard; and, 
| upon the hearing thereof, inaſmuch as the reſpondent claimed 
| under Lucy, the Widow of the ſaid John Butler, and that Dr. 
Oldys, who. aſſigned to the reſpondent, was but a truſtee for 
Butler; the appellant's counſel deſired, that the decree made 
by the Lord Chancellor of Great Britain might be read, to 
the intent, that the decree of the Court of Chancery in Ireland 
might be made agreeable thereto; but the Lord Chancellor of 
Treland was pleaſed to refuſe this requeſt, and contrary to the 
purport of that decree, his Lordſhip decreed, that the reſpon- 
dent ſhould recover againſt the appellant, and out of the ſaid 
mortgaged premiſſes, the principal ſum of 2000/7. and the 40/. 
remaining due for intereſt, when the mortgage was afligned, 
with the intereſt which had ſince grown due thereon, together 
with her coſts; and an account was directed to be taken 
thereof, and of the ſeveral mortgages and incumbrances wherein 
the other defendants were intereſted; and, it was further 
ordered, that the reſpondent ſhould be at liberty to redeem 
the ſaid mortgaged premiſſes, upon paying to the prior incum- 
brancers, their principal, intereſt and coſts; and, that there- 
upon ſhe ſhould be let into the poſſeſſion of the ſaid mortgaged 
dands, and enjoy the ſame, until full ſatisfaction of her principal 
ſums of 2000/7. and 40/7. and the growing intereſt thereof; 
and ſuch ſums as ſhe ſhould pay. to the prior incumbrancers, 
and the intereſt thereof, together with her coſts. —And, upon a 
re- hearing on the 20th of May, 1717, this decree was affirm- 
ed, 
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ed, with only this alteration ; that the 40/. mentioned in the 


faid decree, as intereft remaining due at the time of aſſigning 
the mortgage, ſhould not carry intereſt. 


From theſe decrees, the preſent appeal was POET EY and it 
was inſiſted on behalf of the appellant, that his truſtees had 
no power to make a mortgage, for ſecuring monies pretended 
to be due for buſineſs done for the appellant, when an infant, 
or for gratuities : And, as it appeared, that the ſaid Dr. Oldys's 
mortgage was obtained by fraud and circumvention, during the 
appellant's minority; and was taken in truſt for the ſaid John 
Butler, as a gratuity e of recompence for his pretended ſervices ; 
the ſame was void in it's original creation, and the appellant 
ought to have been relieved againſt it. That the decree of the 
Court of Chancery of Great Britain, was refuſed to be read. 
That the reſpondent's aſſignment was taken at the inſtance and 
ſollicitation of Lucy, the Widow of the ſaid Jobn Butler, or 
her agents; and conſequently, the reſpondent muſt have known 
that Dr. Oidys was only a truſtee for Butler; and, that what- 
ever money ſhe paid on ſuch aſſignment, was to come to the 
ſaid Lucy Butler, and not to Dr. Olays ; and, that therefore the 
reſpondent could not be entitled to any better relief, than the 
Doctor or Lucy Butler would be. That the money paid by 
the reſpondent (if any) was not for the appellant's maintenance, 
education or ſettlement; and, that as her title was properly 
determinable at law; ſhe could expect no more from a' Court 


of Equity, than to ſet aſide thoſe incumbrances, which mw 
hinder a fair trial at law. 


On behalf of the reſpondent it was inſiſted, that Dr. O/ays 
did actually advance the 2000/. mortgage- money; and paid the 
ſame into the hands of the Dutcheſs of Devonſhire, who was 
the appellant's guardian, and chief acting truſtees, That Dr. 
Oldys, being defirous to be re-paid his money, the reſpondent, 
upon the application of the appellant's truſtees, and thoſe 


employed by them, did actually and ond fide, advance and 


pay to the Doctor the ſaid ſums of 2000 J. and 401. upon his 
aſſignment of the mortgage. That the reſpondent had no reaſon 
to believe or imagine, that the ſaid mortgage was not fair and 
honeft, or, that Dr. O/dys was any ways a truſtee for John 
Butler, the appellant” s agent, or any other perſon whomſoever; 
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nor was there any proof thereof, or that the reſpondent had 
noticę of any ſuch pretended fraud or truſt. That the reſpon- 
dent was the rather induced to advance the ſaid mortgage- 


money, becauſe thoſe noble perſons who were the appellant's 
truſtees, joined in the aſſignment; and they, or ſome of them, 


were then pleaſed to aſſure the reſpondent, that the ſecurity 


was a good one, and that ſhe ſhould be re- paid the ſaid mort- 
gage money and intereſt: And, as the reſpondent was not in 


the leaſt degree privy to any fraud or truſt, if ever there was 


any in relation to the ſaid mortgage; ſo ſhe could have no 
reaſon to ſuſpect any, touching a ſecurity, in the transfer where- 
of ſuch noble and honourable perſons were concerned. And, 
as to the not allowing the decree made in England againſt the 
faid Lucy Butler, to be read in evidence againſt the reſpondent ; | 
it was inſiſted, that ſuch evidence ought not to be allowed, in 


regard the reſpondent was not brought to hearing 1 in that cauſe, 
nor a party to the ſaid decree. 


ACCORDINGLY, after hearing counſel on this appeal, it was 


ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 
and the decrees therein complained of, affirmed. 


An. after a debate as to coſts, and the queſtion put ; it 
was ORDERED, that the appellant ſhould pay the reſpondent 
the ſum of 100/. for the coſts of the ſaid appeal. 


Sir Timothy Lannoy, Knt. and Thomas} , Rp 
Vernon, Eſq. „ {Appellants Fr 


Jobn Ferry and John Trewolla, - Reſpondents. 
7th March, 1717. 


N 1707, the reſpondent Werry was Maſter of a Ship, called 

the Swallow Galley, and the reſpondent Trewolla was Maſter 
of a Ship, called the Beak Galley; and the appellants, who 
were Turkey merchants, having great quantities of goods at 


different ports in Turkey, hired theſe two ſhips i in order to hxing 
the ſame home to England. 


EG For 
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For this purpoſe, the appellants and reſpondents entered into 
a ſeveral charter-party for each ſhip; the one with Trewolla, 
being dated the 12th, and the other with Ferry the 23d of 
September, 1707 ; and, by theſe charter-partys, the appellants 
took the ſaid ſhips to freight in equal moieties, for a voyage 
from Leghorn to Alexandria in Egypt, and then to Tripoli, 
Scanderoon and Cyprus, all or any or either of the ſaid ports, as 
the appellants, or their factors ſhould direct; and, at each of 
theſe ports, to take in all ſuch goods, as their factors ſhould 
tender to be put on board the ſaid ſhips; and the factors were 
to diſpatch the ſaid ſhips at thoſe ſeveral ports, in the ſpace 
of ſeventy days in the whole. — The reſpondents, on their parts 
covenanted, That as ſoon as the ſaid ſeventy days for loading 
« were expired, they would fail directly for Gibraltar, and 
« there tarry and remain until ſome convoy, either Britiſb, 
* Dutch, or any other in alliance or amity with the Crown of 
„ England, ſhould then next preſent from thence, bound either 
„for Liſbon or England, and would fail with ſuch convoy, 
« either for Liſbon or London. And in caſe ſuch convoy 
„ ſhould not proceed directly for England, that then the faid 
« galleys ſhould fail for Liſbon, with the firſt convoy bound 
„ thither ; and there tarry and remain, until ſome convoy, 
« either Britiſh, Dutch, or other in alliance or amity with 
„her Majeſty, ſhould preſent from thence for England; and 
then fail thither with ſuch convoy. And if ſuch convoy 
% ſhould not come into the Downs, then the reſpondents were 


« in England, until a convoy ſhould fail from thence to the 


«c 


there deliver their cargoes.” The appellants alſo, on their 


parts covenanted, That they would load the ſhips, and 


„ diſpatch them within ſeventy days; and pay three ſingle 
4 freights, two-thirds of the port- charges, and primage and 
** average as accuſtomed; and would alſo pay to the reſpondents 
in Lozdan 61. per diem for the Swallow Galley, and 71. per 
diem for the Beak Galley, for each and every day that the 
ſaid galleys ſhould wait for convoy at Gibraltar, Liſbon, or 
** elſewhere, during the ſaid voyage, over and above the ſpace 
of twenty days in the whole; it being thereby agreed, that 
Vo. II. 8 R during 


to ſtay with their ſhips at the firſt port they ſhould make 


Downs, with which convoy they ſhould fail thither, and 
from thence make the beſt of their way for London, and 
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e during the ſaid ſpace of 20 days, if the faid Galleys ſhould 
4 ſo long ſtay for convoy at Gibraltar, Liſbon, or the ports of 
« England, they ſhould lie at the ſole charge of the faid 


% commanders.” And the parties reciprocally bound them- 


ſelves, in the penalty of 20000. for the performance of cheſe 
covenants. 


Purſuant to theſe charter- partys, the reſpondents ſailed with 
their ſhips in company together, from Leghorn to Alexandria, 


Tripoli, Scanderoon, and Cyprus; and having taken in what goods 


were tendered at Cyprus, the laſt loading- port, they failed from 
thence for Gibraltar, on the 22d of March, 1707, and arrived, 
there, on the 11th of May, 1708, where they ſtayed for want 
of convoy, till the 6th of October following, being 148 days. 


For on the 27th of September, 1708, Captain Moody, with two 
other Engliſh, and ſome Dutch ſhips of war, and about ſixty 
fail of Engl, 46 and Dutch tranſports, of which he was Com- 


Podere. came into Gibraltar, where he 5 fared till Ng 6th 


2X 4 i 


ſtay ed there til the BN of November following 4 8 whence 
they then departed for England, and arrived at F almouth on the 
2d of December, and there ſtayed till the 17th of January, 
being 46 days, and then ſailed for Spithead, where he arrived 
on the 20th of the ſame month, and from thence to the Downs; 
and the faid Galleys, having there taken leave of their ſaid con- 


voy, arrived. in the river Thames, on the 6th day of February 


following, 8. and there finiſhed. the, voyage, 


The reſpondents, ſoon after their arrival at the port of London, 
delivered their cargoes to the appellants, or their order, in good 
condition ; and accordingly expected payment of their freight, 
demurrage, port-charges, primage and average, purſuant. to 
their charter-partys ; which by an account delivered amounted, 
for the Swallow Galley, to 29087. 195. 4d. and for the Beak, 
to 3429 J. 10s. making together, 64387.” g 5. 44 * 


Part of this money, to the amount of -30007. was, at dif- 
ferent times, paid; but the appellants neglecting to pay the 
reſidue, actions at las were commenced againſt them by the 


| reſpondents 
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reſpondents in the Court of King's Bench, to compel a ſatiſ- 


faction of their demands: To theſe actions, the defendants 
for delay, put in long and frivolous demurrers, which being 
over-ruled by the Court, and judgment obtained, they then 
brought writs of error in the Exchequer Chamber; and after- 
wards, on the 25th of May, 1709, exhibited their bill in 
Chancery, againſt the reſpondents, inſiſting, that no demur- 
rage ought to be paid for either of the ſaid ſhips, for any 
of the days after convoy had joined them ; that the reſpon- 


dents did not join the firſt convoy which came to Gibraltar; 


that they (the plaintiffs) had ſuſtained great loſs, by the 


ſhips not coming ſooner from thence, particularly by their 


not coming away with Sir John Leate; who paſſed by Grb- 


raltar, on the 25th of September, 1708; and therefore the 
bill prayed, a ſatisfaction for the damage which had ariſen 


from this conduct, and a proportionable deduction out of the 
demurrage. 


| The defendants, by their anſwers to this bill; denied the ſeveral 


allegations thereof, and ſet out the whole courſe of their voy- 
age from Gibraltar, under the convoy of Captain Moody, as 
before ſtated ; and that they uſed all their endeavours to have 


come with Sir Jon Leake, when he paſſed by Gibraltar, but 


that he poſitively refuſed to take them under his convoy, having 


appointed Captain Moody for that purpoſe. 


On the 1ſt of February, 1711, the cauſe was heard before 
the Lord Chancellor Harcourt ; who referred it to a Maſter 
to take an' account of what was due to the defendants reſpec- 
tively from the plaintiffs for freight, demurrage, port-charges | 
and average, or otherwiſe, according to the covenants in the 
charter-partys; and decreed, that the plaintiffs ſhould pay the 


{ame in moieties ; and the Maſter was to ſee when the ſums 
payable to the defendants became due, and what they had 
received from the plaintiffs towards ſatisfaction thereof, and 
when; and the ſaid Maſter was to make all juſt allowances 
on either fide: And upon the plaintiffs paying what the Maſter 
ſhould certify to be due, ſatisfaction was to be acknowledged 
on the record of the ſeveral judgments, obtained upon the 
charter-partys ; but, upon non-payment of what the Maſter 


coſts. 


yu 


Mould certify to be due, the bill was to ſtand diſmiſſed with 
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coſts. And it was further ordered, that the parties ſhould 
proceed to a trial at law, in the Court of Queen's Bench, 
the then next term, to try whether the plaintiffs, or either 

of them, were damnified by any breach of the covenants in the 
{aid charter-partys, or any of them, committed by the defen- 
dants, or either of them, and wherein; and if the plaintiffs 
were damnified, then how much they were damnified by ſuch 
breach : And after ſuch trial had, either party was at liberty to 


reſort back to the Court ; and the conſideration of intereſt and 
coſts was reſerved, till after the account taken and trial had. 


On the gth of December, 1713, the iſſue was tried ; When 
the jury, without going out of Court, found againſt the plain- 
tiffs; and that they were not damnified, by the breach of any of 
the covenants in the charter- partys. 


In conſequence of this verdict, the parties proceeded before 
the Maſter, upon the account directed by the decree; and 
by the report, dated the 4th of March, 1716, the Maſter 
certified, that there was demurrage due to cach ſhip, for 
219 days; which at 61. per diem, for the Swallow Galley, 
amounted to 13141. and for the Beak, at 71. per diem, to 153230. 
And in this demurrage, was included the 46 days, which the 
ſhips ſtayed at Falmouth, 


To this report, the plaintiffs filed ſeveral exceptions ; the 
moſt material of which were, 1ſt, That the Maſter ſhould have 
diſtinguiſhed how the demurrage happened; and ſhould not 
have charged thoſe days, which the defendants were detained 
by contrary winds. And 2d, that he had over-charged for 
both the ſhips, 8 days at Gibraltar, after Captain Moody arrived 
there; 28 days at Liſbon, 46 days at Falmouth, and g days 
at Spithead. | | 


On the 17th of December, 1717, theſe exceptions were ar- 
gued, before the Lord Chancellor Cowper; who was pleaſed 
to declare, that the plaintiffs ought to be charged with demur- 
rages, during the time that the ſhips waited for want of con- 
voy, beyond the 20 days; as alſe for demurrage, from the 
time that the convoy was not ready to fail ; but that no de- 
murrage ought to be allowed, whilſt the ſhips and their 
convoy ſtayed for want of wind, or were detained by contrary 


winds; | 
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winds; but if the convoy was not ready or able to fail, # any oh 4-o0o9g 
time when the ſhips were both ready and able to fail, the . 
ſtaying of the ſhips for the convoy, was the fame thing as if no 

convoy was near at that time. His Lordſhip alſo declared, that. 

upon the whole evidence it appeared, that the Galleys were kept 

at Falmouth, partly by ſtormy weather and contrary winds, and 

partly by reaſon that their convoy could not turn out of the 
harbour, and proſecute the voyage, when the Galleys could: 

and therefore, the Maſter having charged the plaintiffs with 

the whole 46 days demurrage, had charged them with toe 
much; but it not appearing exactly, how long the Galleys 

were detained there, by contrary winds or bad weather, and 

it being unlikely, that any better evidence than was already 

before the Court, could be had before a jury, if the matter was 

ſent to a trial at law, at ſo many years diſtance, and on ſuch 2 
ſubject as the ſtate of wind and weather at that time; his 5 | 
Lordſhip thought fit to ſettle the difference, by way of. eſtimate, 

as near as might be, on the evidence before him; and the 

rather, becauſe there had been ſeveral iſſues already directed 

and tried in this cauſe, wherein the defendants had been ac- 
quitted of all affected delay in the voyage; and as this cauſe, 

by its long depending, had already become one of thoſe, which are 

a reproach to the juſtice of the kingdom : His Lordſhip therefore 

ordered, that the plaintiffs ſhould be allowed 16 days demur- 

rage out of the 46 days, with which the Maſter had charged 

them by his report; in reſpect of the time which the Galleys 
themſelves appeared, by a reaſonable eſtimate on the proofs 

taken in the cauſe, to have been detained at Falmouth by bad 
weather and contrary winds ; and during which time they muſt 

have continued there, tho' they had made the beſt of their way, 

and not waited for convoy, as it appeared they did. 


But from ſo much of this order, as allowed any demurrage 5. Cowper. 
at Falmouth, the plaintiffs appealed ; inſiſting, that it manifeſtly w. Peere 
appeared, by Captain Moody and ſeveral other witneſſes, and Williams. 
even by the reſpondents own letters, that the ſhips were forced 
to put in, and were detained all the ſaid 46 days at Falmouth, 
by contrary winds and bad weather, and not for want of 
convoy ; and that ſeveral ſhips which ventured out from 
| thence, were loſt. That Captain Moody, who convoyed the 


f N e to Falmouth, ſailed from thence three days after 
Vol. II. 8 their 


R. Raymond. 
8. Mead. 
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varied, 
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their arrival there, and that the reſpondents could not ſail wich 
him; and if they had, tho' they might not have been caſt 
away as ſeveral were, yet they muſt have ſtayed at Plymouth,” 
where Captain Moody was obliged to put in, and continued 
by contrary winds, till the reſpondents overtook. him; ſo that 
altho' he left Falmouth fo ſoon, he did not arrive in the Downs, 
one day before the reſpondents did. That altho' Moody and 
others failed from Falmouth without the reſpondents, yet ſever 
other men of war lay all the time there, for no other 2 0 
but to convoy the merchant- ſhips up the Downs; which they 
accordingly did, as ſoon as the wind and weather petmitted: 
And, that if this fact had been as doubtful upon the evidence, 
as it was plain, it would have been at leaſt reaſonable to have 
tried the ſame at law; but as it fully appeared upon the proofs, 
that the reſpondents were detained by contrary winds and bad 
weather, and not for want of convoy; it was hoped, that fo 
much of the ſaid order, as allowed the reſpondents demurrage 
for- any of the ſaid 46 days, would be reverſed ; and the ex- 
e taken to the Maſter's report in that reſpect, allowed. 


To this it was anſwered, that the reaſons mentioned in "thi 
order, as the ground and foundation of it, were ſo very ſtrong and 
unanſwerable, as made it evident, that the appellants could 
ſcarce be thought to aim at any thing by this appeal, but to 
delay the reſpondents from receiving the reſidue of the money 
due to them, for which they had been now proſecuting almoſt | 
nine years; and therefore it was hoped, that the appeal would 
be diſmiſſed with exemplary coſts. 


Bur after hearing counſel on this appeal, it was, with the 
conſent of the parties on either fide, oRDERED and ADJUDGED, 
that the order complained of, ſhould be ſo far varied, as that 
the payment of zo days demurrage by the appellants of the 
ſaid 46 days, ſhould be reduced to 23 WM. 
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George Moore Reſpondent. 
. 26th November, 1718. 


N the 25th of March, 1685, one Henry Payne, together 
with Sir Simon Foxon, became bound to the reſpondent, 

in a bond of 2000/7. penalty, conditioned for the payment of 
10007. and intereſt ; but the money not being paid, the bond 
was-put in ſuit againſt Payne, who being ſued to an outlawry, 
was arreſted thereon in Trinity vacation 1687; and having 
turned himſelf over to the Fleet prifon, the reſpondent obtained 


judgment againſt him, in the Court of Common Pleas, for 
2000/7. debt, beſides coſts of ſuit. 


In Eafter term 1688, when the reſpondent was juſt going to 
charge Payne in execution upon this judgment, (which if he 
had then done, he would probably have recovered his whole 
debt) the appellant interfered, and deſired the reſpondent not 
to charge Payne in execution during that term; alledging, 
that if he did, it would not only be of great prejudice to 
Payne, but alſo to the appellant himſelf; becauſe he was 
then engaged in ſeveral affairs at Court, of great advantage to 
the appellant, and by which Payne would get money enough 
to pay the whole debt; and, as a farther inducement for the 
reſpondent's compliance with this requeſt, the appellant pro- 
poſed, in the preſence of one Ambroſe, the reſpondent's then 
Attorney, to pay the reſpondent 300/. in part of the ſaid debt, 
in a little time, if he would forbear charging Payne in e ecution 
upon the judgment : And on this promiſe and dee de 


reſpondent was prevailed upon to delay the faid execution, for 
all that term. 


But the term expiring, and no part of the 300. being paid, 
application was made to the appellant by one Peele, his own 
Attorney, for the payment of this money ; whereupon, the 
appellant gave the ſaid Peele a letter, to be delivered to the 
reſpondent, dated the 15th of May, 1688, in the following 
words; vis. © Mr. Pee, Mr. Fg: deſires till the day after 

— Midſummer- 


1718, 
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« Mi dfummer-day, for payment of the 4007. and upon that 


*« day, if not before, I will ſee it performed; for the reſt, 
% he ill do all along as Mr. Moore and T can agree; he pre- 


«ſents his ſervice to Mr. Moore, and thanks him for this 


* civility, and aſſures him he will ſerve him as much as this: 
have great reaſon to believe, I ſhall end the whole affair 
«© much ſooner than you can expect. Pray give my ſervice and 
< thanks to Mr. Mogre, for his civility to my friend. Yours, 
R. Clerke. 7 


| Notwithſtanding this letter, the money was not Fn 5 
the reſpondent was from time to time amuſed with freſh pro- 
mikes ; ſo that he was prevented from taking out execution, 


| during the whole of Trinity term, and the long vacation fol- 


lowing In Michaelmas term however, the reſpondent's patience 
being quite exhauſted, he cauſed Payne to be charged in exe- 
cution upon the judgment; who thereupon procured himſelf 
to be turned over to the King's Bench priſon, from whence 
he ſoon afterwards found means to eſcape; and having for ſome 
time concealed himſelf at the appellant's houſe. in Narthamp- 
tonſhire, he went from thence, accompanied by one of the 
appellant's brothers, to the borders of Scotland. * afterwards 


WOE up his reſidence in France. 


Ihe reſpondent being informed of this eſcape, vrowhd his 
action againſt William. Lenthall, Eſq. the then Marſhal of the 
{aid priſon, and obtained judgment for 2000/. beſides coſts; 
and this judgment having been affirmed on a writ of error, 
the reſpondent ſued out an Elegit thereupon ; and under that 


execution he received, by the ſale of Lentballis houſhold goods and 


ſtock, (the reſt of his eſtate being covered by a prior mortgage 


4767. 35. 14. which, after a deduction of the ſheriff's fees, Ec. 
was reduced to 3227. 125. I 


The appellant ſtill neglecting to pay the IG 3 te 
his promiſe, the reſpondent, in Oclober, 1690, cauſed, him to 
be arreſted; whereupon he ſent for the reſpondent and aſſured 
him, that, he would pay the money by the firſt day of the then 

Next Hilary term; and in the mean time, freely and valun- 
tarily offered, that he, and Peele his Attorney, would execute 
4 warrant to confeſs judgment for the whole ſum : The reſpon- 
dent declined accepting this offer, till he had adviſed with Ambroſe - 


his 


3 - 


"ey 


\ 
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is Attorney; which having done, he the next day agreed to 


it, and thereupon the appellant and Peele executed the warrant; 
and judgment being accordingly entered, for 4001. debt, 


beſides coſts, the appellant was forthwith diſcharged from 
the arreſt. 


The 3651 not being paid at che time limited, the ſpit 
ſued out a capias-ad ſatisfaciendum againſt both the appellant 
and Peele, upon the judgment; but before either of them 
could be taken, they, in Eaſter term 1691, filed their bill 
againſt the reſpondent, in the Court of Chancery, praying that 
the judgment might be ſet aſide, as having been obtained un- 
fairly, and for no real conſideration; and that in the mean time, 


the reſpondent might be reſtrained from ſuing out execution 
thereon. 


The reſpondent not having anſwered in time, an injunction 


iſſued of courſe; but after the anſwer was filed, a motion was 
made for diſſolving the injunction, and the reſpondent being 
informed that it was diſſolved; gave orders to the Sheriff's officer, 
to take Merle in execution upon the judgment, which was 
accordingly done: The reſpondent however, being afterwards 
told, that the plaintiffs, by filing exceptions! to his anſwer, 
had continued or revived the injunction, before Peele was ſo 
taken in execution, and that thereby the reſpondent had been 
guilty of a contempt of the Court; he immediately, on re- 
ceiving this information, gave the following order both to the 
Sheriff and the officer; via. Whereas you have in your 


« cuſtody, the body of Mr. Peter Peele at my ſuit, by virtue 


of the within warrant; and there being. an injun&tion ſerved 


on me by the defendants, I defire you to ſet him at liberty, | 


for which this ſhall be your ſufficient diſcharge and warrant. 


«© Given under my hand this 12th of May, 1691. Geo. Moore.” 


In conſequence of this order, Peele was diſcharged out of cuſ- | 
tody, and the reſpondent paid all the m 


Soon afterwards, the appellant took an wn ade of 


60 


17 18. 


this tranſaction; for the judgment being jointly: againſt, hun- 


ſelf and Peele, the diſcharge of the one from the execution, 
operated at law as a diſcharge of both; and therefore he brought 


an Audita Querela in the Court of King's Bench, to be relieved 


Vol. II. 1 againſt 
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g hn diſcharged. 


- againſt the Judgment, nine. 490 whit of e being. fo. 


thereon, 
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The reſpondent therefore, on the 20th of February, 1698, mY 
filed his bill in the Court of Chancery againſt the appellant '” 
and Peele, for an injunction to ſtay the appellant's Fernen 
upon the Audita Querela, and to ſet the ſame aſide; alſo to 
have liberty to proceed upon the ſaid judgment, or ' t6 be 
decreed a ſatisfaction for the principal- money and intereſt aye 7 


I \ \ 
S Þ , * 


The Aesch ſeverally anſwered this bil, _dmittivg ahh 
facts therein ſtated z but the appellant contended,” that the 
diſcharge of Perle, was a diſcharge of himſelf; and Peele 
admitted, that he had paid the reſpondent no money, and 
that the proceedings on the Audita Qyerela, were without bs; : 
privity. | 1 55 


# * 
SG 40S 


Peele afterwards dying, the ſuit was revived againſt his ad- 
miniſtrator; but the progreſs of it was greatly delayed, by the 
appellant's neglecting to proceed in the. ſuit inſtituted by him, 
to impeach the validity of the reſpondent's judgment. An 
order was therefore made, on the 20th of July, 1716, that both i; 
the cauſes ſhould be heard, ſometime in the then next Hilary 
term; and both ſides were, by conſent, to appear gratis to 
hear judgment, on ſix days notice to their reſpective Clerks in 
Court; but one cauſe. was not to hinder the other. 


The ee e this order, LES to ſet 


down» his cauſe for hearing; ſo that the reſpondent” s cauſe was 


heard ſeparately, on the 22d of June, 1717, before Mr. Juſtice 


Eyre, in the: abſence of the Lord Chancellor Cowper ; when 


the Court declared, there was evidence, that there was a note 
given by the defendant Sir Robert for 300 J. and that he was, 
arreſted thereon and gave judgment ; and therefore, the defen>. 
dants were decreed to pay the plaintiff. the 400 J. penalty of the, 
ſaid judgment, together with his coſts, both at law and in 
equity; but Peeles adminiſtrator, was not to be obliged to pay 


> 


towards the ſame, more than the aſſets of Peele come to his 


hands would extend to ſatisfy; and a perpetual injunction, was, 
W N to OY all e at ou on ms aun Vene. 1 
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From this decree, the defendant Sir Robert appealed ; inſiſt- ——- 
1718, 

ing, that he never was indebted to the reſpondent, in any ſum f 

money whatſoever ; nor was he in any manner legally liable to -1,,,vyche. 

anſwer, the debt of Payne. That the foundation of the decree, w. Peere 

ſcemed as if the appellant had given a note for the ſaid 3ool.; — 

when in truth, he never ſigned any ſuch note, nor was the ſame 

proved i in the cauſe. As to the objection, that it was againſt 

equity, to inſiſt upon the diſcharge of the judgment by the 

Audita Querela, becauſe Peele was only diſcharged in obedience 

to the Court of Chancery; it was ſaid, that the appellant by his 

anſwer, did not inſiſt upon the diſcharge by the Audita Querela, 

otherwiſe than to have it examined, whether any thing was 

due from him, at the time of giving the judgment; and 

therefore he offered, by his anſwer, to try that matter at law. 

And as to the not proſecuting his own bill, he had no reaſon 

to do it for the purpoſe of being relieved againſt the judgment, 

becauſe he had the law with him. In regard therefore, that it 

was now, upwards of twenty fix years, ſince the ſaid judgment 

was unjuſtly extorted from the appellant, and about twenty, 

fince the reſpondent filed his bill, which he never thought 

fit to bring to hearing till the 22d of June, 17173 and as 

the judgment was obtained without any juſt foundation of 

a debt, the appellant hoped, that the decree would be reverſed, 

and the bill diſmiſſed with coſts; or if there ſhould be any 

doubt, whether the appellant was indehted to, or liable to pay 

the reſpondent 3oo/. at the time of the judgment, he was 

willing to ſubmit to a trial at law, upon an iſſue to be directed, 

to determine that matter. 


On the other fide it was contended, that it would be very R. Raymond. 
hard, if the reſpondent's ſubmiſſion. to the authority of the s. Mead. 
Court of Chancery, ſhould be the occaſion of his loſing the 
benefit of the judgment; and it was highly equitable, that 
the Court of Chancery ſhould exert its authority in ſupport of 
the reſpondent's right, againſt the appellant's attempt to extin- 
guiſh a juſt demand, by taking advantage of the reſpondent's 
obedience to an injunction of that Court. That the 4oo/.. 
decreed to the reſpondent, was all the ſatisfaction he was ever. 
like to have for the ſaid debt of 1000/. as the execution againſt: 
Lentball, did not reimburſe the reſpondent the charges which 
he bad been at in the ſuits againſt him and Payne. And that 
4 all 


Cales in | arlian ent. 


all the delay i in the «caſe had been occaſioned yt the appellant, 
who kept the reſpondent back from proceeding to hear his 
cauſe, under a pretence that he could not get forward in' his 


own cauſe when at laſt it appeared, that the 1 had not 
the leaſt edle foundation for relief. A 1 HOES 
. AFTER hearing counſel on this appeal, the Jede Was put, 


Jour. vol. 21. Whether the ſaid decree ſhould be reverſed?” which being 


Caſe 13. The United Company of Merchants of 


1 Wms. 395. | | 


"Viner, vol. 6. 
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reſolved in the negative; it was ORDERED and ADJUDGED, 
that the appeal ſhould be diſmiſſed, and the decree therein 
complained of, affirmed : And it was further .oRDERED, that 


the appellant ſhould pay to the reſpondent, the ſum of 01 * 
his coſts in the Houſe. | 


a 


England trading to the Eaſt un of * P chat. | 


Thomas Ekines, Eſq. — — . 
aſt December, 1718. 


HE reſpondent having purchaſed a ſhip called the Ekrnes, 
procured a licence to trade to the Eaſt Indies, on 10001/. 


Nock ; and in the year 1700, he fitted out this ſhip with « 


238. ca. 9. Conſiderable cargoe, the prime coſt of which, excluſive of the 


$33- Ca, 1, 


licence, amounted -to 7000 /. and upwards, and ſent her tv 
trade in :India, under the command of one Peter Sherflon; 
Henry Garway being the ſuper-cargo. 


In .the month of April, 1.702, during the courſe of this 
trading voyage, the ſaid ſhip put in at Batavia, a Dutch ſertle- 
ment in India, in order to wait a ſhift of wind for the port of 
Acbine; but Allen Catchpole, one of the Company's Governors, 
being then at Batavia, and in great want of a ſhip for their uſe, 
he prevailed upon Captain Sberſton to betray the ſhip and 
| 5 into his hands, who ſailed her to Pulo Condore, where 
Fg was for a long time very ſerviceable to the Company; and 


ccording to the common rate of hiring ſhips i in India, earned 
chem ſeveral thouſand pounds. | 7 
80 
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8, in Tad deter filed his bill in — — the 
Company, for a ſatisfaction of the loſs he had ſuſtained, by the 
unfair practices of their ſaid Governor. 


The Company put 
in their anſwer to this bill, inſiſting, that the ſhip put in at 


Batavia, decauſe the was not in a condition to perform her 
intended: voyage to Achine ; and, that Catebpole there bought 


her for 1200 Spaniſh dollars, which was her full value: They 


alſo infiſted, that they were not anſwerable for what Catchpole 
did, in buying or taking poſſeſſion of the chip, the ſame being 
done without any order or authority from them; nor did they 
in any wiſe approve thereof, or make any entry « of the ſame in 
their books, or take any notice of her as their own ſhip, nor 


was ſne of any uſe to them; being laid aſhore at Pulo Condore, 
and 2 hole cut in her bottom and deſtroyed. 


The further proceedings in this cauſe were neceſſarily delayed 
by the abſence of ſeveral of the reſpondent's material witneſſes; 


but, he having at length got them examined, the cauſe was 


heard before the Lord Chancellor Cowper, on the 11th of 
November, 1715 ; who was pleaſed to declare, that it plainly 
appeared, that the ſhip and ſtores which were ſold, came to 
the uſe and advantage of the defendants ; and, that at the time 
of the fale of the ſaid ſhip, there was no oeceſfity for the fale 
thereof, but that the ſame was ſold, becauſe the defendants 
wanted the ſaid ſhip to perfect a project which they then had 
on foot at Pulo Condore, and not for any want that the ſhip 
and crew were. in: That ſuch ſale was a breach of truſt in the 
Captain, who had no power to ſell the ſhip; but, that the 
defendants ought not to be affected with ſuch breach of truſt ; 

nor ought they to anſwer for the poſſibility of profit, which 
might have happened to the plaintiff, if the ſhip had not been 
fold, and had performed her voyage; but, that the defendants 


ought. to anſwer for the ſhip, ſtores and cargo, if any, which 


came to the hands of them, or their agents, at the value the 
lame were of at the time of ſuch ſale: And therefore it was 
referred to a Maſter, to take an account of the value of the 
faid ſhip, ſtores and cargo, which came to the hands of the 


{aid defendants, or their agents; and what, if any thing, 
ſhould appear due thereon, after deducting what the defendants 


agents had paid for the ſame, was to be paid by the defendants 
Vor. II. U 
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2 — — — — 
2 —— — — 
- _ — 2 rr ] —— 2 


directions of the ſaid decree. 
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to the plaintiff; but, the conſideration of invereſs wh _ 
Was reſerved until after the n r n Ieechabritogs Bib 


* togly 


"Int taking this account before tho Maſter, ps witneſſes 
were examined on both ſides, and, on the 17th of December, 
1716, he made his report ; and thereby certified, that the ſaid 
ſhip, with her ſtores and cargo, which came, to the hands of 
the defendants or their agents, at the time the ſame were ſold 
to the ſaid defendants or their agents, were of the value. of 
40001. ſterling ; whereout being deducted 1200 Spaniſh dollars, 
being 300 J. ſterling, paid by the defendants or their agents, 
on account of the faid ſhip, ſtores and cargo, there then 
remained 3700/. due from the defendants to the plaintiff; ; 


and which was to be paid by them to him, according to the 


To this report the defendants took an exception; upon the 
arguing of which, on the gth of March, 1716, the Lord Chan- 
cellor ordered, that the parties ſhould proceed to a trial, at 
law, in the Court of King's Bench, ſome time in the then 
next term, or the fittings after, as the ſaid Court ſhould think 
fit; to try what was the value of the ſhip, together with her 
ſtores, tackle and cargo (if any) which came to the hands of 
the defendants, or their agents or ſervants in the Eaſt-Indies; 
and, that a ſpecial jury ſhould be ſummoned to try this iſſue. 


The trial was accordingly had on the 7th of November, 1717, 
when the jury found, that the faid ſhip, ſtores and tackle, at 
the time the ſame came to the hands and poſſeſſion of the 
defendants, or their agents or ſervants, was of the value of 


3ooo/.; and, that there was then a cargo on board, of the 
value of 400 J. 


on the 24th of Jones following, the cauſe was heird 
upon the equity reſerved ; when the defendants (having pre- 
viouſly obtained leave Pa that purpoſe) moved for a new trial, 


which the Court did not think fit to grant ; but declared, 


that the Company's agents having paid 300. for the pretended 
purchaſe of the ſaid ſhip, the ſaid 300/. ought to be deducted 
out of the 3400 J. And, as touching intereſt for the reſidue; 
the defendant's counſel inſiſting, that the jury had the ſaid 
intereſt under their conſideration in their faid verdict; his 

| Lordſhip, 
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Lordſhip, upon a peruſal thereof, declared,” that the faid ver- 
dict excluded all conſideration of intereſt had by the jury; and 


that therefore the plaintiff ought to have intereſt for the ſaid | 


3100/0. and that ſuch intereſt ought to be Indian intereſt, 


from the gth day of June, 1702, being the time the ſaid this 


Gain eto the defendants hands; and referred it to the Maſter 
to compute intereſt accordingly : But, in regard Indian intereſt 
did not always bear a certain rate, the Maſter was therefore to 
make fach his computation of intereſt, according to the medium- 
rate of intereſt for the years aforeſaid ; and, what the Maſter 
ſhould find to be ſo coming to the plaintiff, for principal and 

intereſt, the defendants were decreed to pay; firſt deducting 
thereout, what it would have coſt, to have inſured the remit- 
tance of ſo much money from India to England, ; and the 


defendants were alſo ordered, to pay the plaintiff his coſts of 
the ſaid ſuit and at law. 


From theſe decrees and orders, the defendants appealed ; T.Lutwyche. 
ififing that they were neither guilty of fraud or force, nor J. angie 


gave any directions for what Catchpole did; and therefore ought © 
not to be charged with the value of the ſaid ſhip and cargo. 
But if the appellants were to be charged with the value of the 
fhip and cargo, yet they ought not to be charged with the 
value thereof, as ſtated by the verdict; the true value not 
being in any fort near what was thereby found. That it did 
not appear, that the ſhip and her out-ſet here in England, 
before ſhe was worn and damaged by her long and perilous 
voyage to the Eaft-Indres, was worth what was found by the 
verdict; otherwiſe, the , reſpondent, when called upon before 
the Maſter, and at the trial, would have proceeded to. prove 
what ſuch coſt really was ; and not truſt to notional or conjec- 
tural values, and the uncertain judgment of ſailors ; eſpecially 
when it was conſidered, that ſuch proof of the actual coſt of 
the ſhip and cargo in England, which was a proper and neceſſary 
proof to be made, was in the reſpondent's own power alone to 
make : And his meaning in this particular, appeared more 
clear, in that he did not proceed upon his bill, which was 
exprefſly brought for the purpoſe of examining aged and ſea- 
faring witneſſes, for above ten years together; and conſequently, 
by ſo long a delay, he hoped to fix exceſſive damages on the 
Points, when the nature of the caſe was forgets and the 

witneſſes, 


/ 
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witneſſes, who could controvert the facts abroad, were dead. 
That the appellants were charged with near eighteen years 
intereſt, and this Indian intereſt too, which was near double 
the intereſt allowed in England ; whereas they ought not. to 
pay any intereſt, much leſs ſuch great intereſt, and which, if 
allowed, the reſpondent would then profit by his own delay; 
for, tho' he filed his bill on the 27th of February, 1704, and 
the appellants put in their anſwer on the 23d of May follow- 
ing, yet, he never proceeded one ſtep for above ten years; and 
if he was to receive eight or nine per cent. intereſt, it would 
amount to more than conſequential damages, which the decree 
had denied him. And, as to coſts, the appellants ought not 
to have been charged therewith, ſince the reſpondent had failed 
in the following charges of his bill: 3ſt, He thereby demand- 
ed 10, ooo. damages for the overthrow of his voyage, but the 
Court did not think fit to relieve him therein; ſo that his 
bill, as to that demand, was in effect diſmiſſed. 2dly, He 
claimed 60007. for his ſhip, beſides his cargo, and, by his 
charge brought in before the Maſter, he claimed for the ſhip 


and cargo together 17,073/. 45s. ; which the Maſter reduced 


to Sv and the verdict to 3400/. 


| On the other fide it. Win contended, that the decree, as to 
the intereſt, was founded upon the rules of reaſon and juſtice, 
and the conſtant practice of the Court; for, as the appellants 
had had the reſpondent's money ever ſince the gth of June, 
1702, in India (where it was common for them to borrow at 
12/. and 15/7. per cent. and ſometimes at 20/. per cent. of 
which they made very great gain;) it was highly reaſonable 
that they ſhould pay the reſpondent at leaſt a medium- rate of 


Intereſt ; eſpecially if it was conſidered, by what unwarrantable 


methods Catchpale got the ſhip into the appellants cuſtody. 


That if any intereſt was to be paid, it neceſſarily followed, that 


the ſame ought to be Iadian intereſt, or the intereſt of thoſe 
places where the appellants made uſe of the money ; for, had 


the ſhip been fairly bought, and the money paid in India, as 


in this caſe it ought to have been, the reſpondent might have 
made Indian intereſt of it ever fince, and at laſt have brought 


the whole home at cent. per cent. profit. That this was no 


more, than what had been done in other caſes of the like nature ; 
and, as the reſpondent muſt be contented, that the intereſt of 


=. his 
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his annual intereſt ſhould lie dead for ſo many years; it was 
an inconteſtible reaſon to ſhew, that he had not willingly made 
the leaſt delay in his proceedings, which could poſſibly be 
avoided. As to the objection made by the appellants, againſt 
paying coſts; the reſpondent inſiſted, that the decreeing the 
ſame, neceſſarily followed the payment of the principal and 
intereſt. And fince the reſpondent, tho' ruined in his fortune 
by the loſs of his ſhip, had hitherto borne up againſt a potent 
| company, who had litigated this matter to the utmoſt, both at 
law and in equity, and had at length got a proſpect of receiy- 
ing ſome ſatisfaction for the great loſs and injury he had ſuſtain- 
ed; it was humbly hoped, that the ſaid ſeveral decrees and 


proceedings would be affirmed, and the appeal diſmiſſed with 
coſts. 


17rs. 


; 2 : 
A 


ACCORDINGLY, after hearing counſel on this appeal, it was Deczzes 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed, = — 
and the ſeveral orders therein complained of, affirmed: And it P. 16. 
was further ordered, that the appellants ſhould pay to the 
reſpondent, the ſum of 100 J. for his coſts in reſpect of - the 


faid appeal. es | 


his Wife, Daughter and ſole Heir of Appellants, . 


The Haan Jobe Fane and Mary 
l : Caſe I4. 


| Lord rer Cavendiſb, deceaſed, 


FL illiam, Duke of Devonſbire, RP; 


| Earl. of Ayleſbury, Lord James 1 9 5 
vendi if and Others, = = 


17th January, 171 8. 


N che year 168 z, William, Earl of Devonſhire, Wins one Viner,vol.16, 
ſon named William (then Lord Cavendiſh) who had three 3% ca. ab. 

ſons then living, viz. William (the reſpondent the Duke of 660. ca. 4. 

Devonſbire Lord Henry Cavendiſh (the appellant Mary's father) 

and the reſpondent Lord James Cavendiſh ; and the ſaid Earl 

intending to make proviſion for his ſaid grandſons Lord Henry 
- Vo, II. X and 
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and FIRE James, he, by indentures of leaſe and icleaſe, dated 
the, 19th and 11th of July, 1633, in con-deration of the mu- 
ral loye and affection Which he bore to them, conveyed the 
manors of Enviugtan, Biſheps-Fee, T,cicefier-4bbey, aud ther 
lands and hereditaments in the county of Lerco/ier, tage ther 
with the manors of Latizzers and Cheſbam, and ether lands in 
the counties of Buchs and Hertford, and alſo the maner af 
Claxby in the county of Lypgalz ; lxalued in the whale at about 
26001. per any.) unto Edward Cook and Rabert Rafe, and their 
heirs, to the uſe of the ſaid Earl for life, without impeachment 
of waſte ; then to the Earl of Exeter and other truſtees, far 
60 years, gn the truſts therein after declared; and after (the 
determination of that term, to Lord Henry Cauendiſ for life,; 
remainder to his firſt and other ſons in tail male; remainder to... 
truſtees for 500 years, on the truſts therein after declared; 


remainder, ag to the premiſſes in the counties of Lincoln, Bucks 


and Hertford, to the reſpondent Lord Fames Cavendiſh for life ; 

remainder to his firſt and other fons in tail male; „ and the 
remainder, as to the premiſſes in Leiceſterſhire, on failure of 
iſſue male of Lord Henry, to the re ſpondent the Duke for life 50 


remainder to his firſt and other ſons in tail male, with. divers 
remainders over. 


The 6o years term was declared. to be in truſt, for raiſing 
ſeveral yearly ſums for the maintenance of Lord Henry at ſeveral 
ages; vis. 2 50l. per ann. till he was 143 4000. per ann. till 
18; G00. per ann. till 243 and 12001. fer ann. during the 


life of his father; and to pay the ſurplus. rents and profits to | 


his father William, then Lord Cavendiſh, for ſo many years of 
the term as he ſhould live : But, if Lord Henry ſhould marry. 
with the conſent of his father, mother, grandmother, James, 
then Duke of Ormond, and the Earls of Exeter and Aypleſoury, 
or the ſurvivor of them, then the 60 years term was to ceaſe. 


The truſt of the 500 years term was declared to be, for raifing 
ſuch portions for the daughters of Lord Henry (in caſe: of no 
male iſſue) as the Earl ſhould, by will direct; and for want of 
ſuch direction, 12, 000 “/. if one daughter; 18, 0004. if two; and 
24,0001. if three or more.; and maintenance, in the mean 
time, of 300 J. ber ann. if bas one daughter; if two,. 7 
per ann. a- piece; nd. :if Ree: or more, 1 Sal. per aun. 
* 
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piece. And alſo, for raiſing out of the premiſſes in the county 
of Leiceſter, 50001. for the reſpondent Lord James; to be 
paid him within one year after his father's death : And after 
the ſaid portions and maintenances ſhould be raifed, or if Lord 
Henry ſhould have no iffue female, or they ſhould die before 


her or their portions ſhould become payable ; then the 500 


years term, as to the premiſſes in the counties of Lincoln, 
Bucks and Hertford, or ſo much thereof as ſhould be unſold, 
ſhould ceaſe. | 


In which indenture were contained the following proviſoes, 


* 


and a power of revocation to the ſaid Earl. | 


 1ft.' A proviſo for the Earl, to appoint a jointure for any 
wife of Lord Henry; and alſo to limit any part of the pre- 
miſſes to any of Lord Henry's children, for life or in tail, or 
any rent- charge iſſuing out of the ſame. 


| 2d. A power to Lord Henry, after his grandfather's death, 
to make his wife a jointure, not exceeding one moiety of the 
yearly value of the premiſſes: And another power to Lord 
Henry, to limit or appoint unto any of his children for life, 
or in tail male, or in tail general, as he ſhould think proper, 
any part of the premiffes, not exceeding one third part of the 
yearly value of the whole; or to allot any rent-charge iſſuing 
out of the ſame, not exceeding 600/. per ann. 


zd. A power to Lord Henry, after the death of his grand- 
father,” to leaſe, limit or appoint any part of the premiſes to 
truſtees, for any number of years, for raifing any fum' or ſums 
of money, not exceeding $000/. for any of his daughters or 


younger ſons, with maintenance not exceeding one moiety of 
tho intereſt thereof. 


4th. Then follow certain proviſoes, for the refpondent Lord 
James, when he ſhould come into poſſeſſion of any part of the 
premiſſes, to make a jointure, limit lands, and appoint por- 
tions and maintenance for younger children. 85 


On the 28th of November, 1684, the Earl of Devon ſbire 
died, without revoking any of the uſes, truſts, or powers of 
the ſaid ſettlement ; but, having by his will given to Lord 


1 Henry, 
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— Henry, when he ſhould attain his age of 21, 50001. to be laid 
A out in land, or in a houſe at Leicefter- Addy. 


* 461335} 


In 1696, Lord Henry, with the conſent of the Duke his 
father, and the other ſurviving perſons named in the deed of 
July, 1683, entered into a treaty of marriage with Mrs. Rhoda 
Cartwright ; and the ſum of 16,000/. her marriage-portion, 
being paid to the Duke, he ſurrendered the 60 years 'term to 
Lord Henry, who was thereby let into the poſſeſſion of the 
whole eſtate: And Lord Henry thereupon appointed the manor 
of Evington, and divers lands in the county of Lercefter, of 
the value of 1300 J. per ann. as a jointure for the Lady, being 
half the value of the whole eſtate. And the. Duke made a 
Further ſettlement of an eſtate in Kent, of about 400 J. per ann. 
on the Lady, as an increaſe of her jointure; and charged the 
ſame eſtate with 4000 J. for an only daughter, in caſe there 
ſhould be no iſſue male of that marriage. The Duke alſo 
depoſited 2000/. part of the ſaid 16,000/. in the hands of Mr. 
Cartwright, the Lady's brother, to be laid out 4n lands; 
which, when. purchaſed, were. to be ſettled, ſo as to make 
good the Kentiſh eſtate, during the jointure, full 4001. per 
ann. in caſe there ſhould be any deficiency; and, ſubject to 


that charge, theſe new-purchaſed lands were to go to the ya 
Henry i in fee. 


The jointure being thus fixed, Lord Henry Ps” - 1 to 
make proviſton for younger children; and, by indenture. tri- 
partite, dated the 18th of July, 1696, between himſelf of the 
firſt part, Mrs. Cartwright and her fon and the Lady Ryoda of 
the ſecond part, and Amcotts Broughton and William” Ball, 
Eſqrs. of the third part; (reciting the deed of July, 1683, 
the ſurrender of the 60 years term, and the appointment of 
the jointure) Lord Henry covenanted with Broughton and Ball, 
to execute the powers reſerved to him by the deed of 1683, 
for railing portions and proviſions for children of that 
marriage; and, in particular, that if he had no iſſue male, 
and only one daughter by his ſaid intended wife, and ſhould 
afterwards marry, and have iſſue by ſuch ſecond marriage, he 
would grant or appoint ſuch part of the eſtate as ſhould be of 
the clear yearly value of 800“. (public taxes excepted) unto 
truſtees for 2 term of 500 years, commencing from his death ; 

9 ' upon 
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upon truſt to taiſe 8ooo?. for the portion of one only daugh- 


ter, to be paid at her age of 21, or marriage, with o 
per ann. maintenance, in the mean time: And likewiſe, to 


limit lands of 2004. per ann. to ſuch only daughter in tail. 


In which indenture tripartite it was expreſlly declared, That in 
caſe .of failure of iſſue male, and there ſhould be but one daughter 


of that marriage ; ſuch daughter ſhould not have or recetve, either 


by the deed of 1683, or the ſettlement of the Kentiſh eftate, or 


967 the ſaid indenture tripartite, any more than 1 6,0001. for her 
portion m the whole. 


The marriage ſoon diode took effect, nd Lord Henry 
had iſſue only one daughter, the appellant Mary; but being 
ſuddenly taken ill, when ſhe was about ſix months old, and 
before he had made any appointment, purſuant to the deed of 


18th of July, 1696; two deeds were prepared, both dated the 
7th of May, 1700, and brought to him on the 1oth of the 


fame month, about two hours before his n , and nu EXe- 
cuted. | | BS a 


By one of theſe deeds, he demiſed the | capita medac and 


manor of Latimers, and all other his eſtates in the counties of 
.Butks and Hertford, to Broughton and Ball for 500 years; in 
truſt to raiſe 8000 J. towards the portion of the appellant Mary 


his daughter, payable at 21, or marriage; and 200. per ann. 
for her maintenance in the mean time: And it was thereby 


declared, that ſuch 8000/7. ſhould not be deemed any part of 


the 4000/4. intended to be raiſed out of the n eſtate, but 


be taken as an additional portion. 


* 


By th other deed, Lord Henry granted the manor of Clary, 
and all the Lincolnſhire eſtate (about 200/. per ann.) unto the 
appellant Mary, and the heirs of her body; with a proviſo, 
that the ſaid grant ſhould not take effect till Lord Henry's death, 
and his daughter ſhould attain 21, Or marriage. 


Both theſe deeds were mentioned to be made 1 ' purſuance of 
agreements ; and that for raiſing the Sooo. is Particularly 
mentioned to be made, in purſuance of an agreement in this bepalf 
made before marriage; and both are made ſubje& to revocation 
by Lord Henry in his life-time, who was juſt expiring at the 
time of executing them ; and died in two hours after. 


| Vor. bas - | . | I 3 


dill againſt the appellant Mary, and others; to have the two 
"deeds of the 7th of May, 1700, ſet aſide; and to reduce her 
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In March, :1708, the appellant Mary, by her mother and 
proc hien amy, exhibited her bill in the Court of Chancery againſt 
the reſpondents, -'for. raiſing the 300/. and 2007. per ann. 
maintenance, the 12,0008). by the deed of 1683, the oo“. 
by the Kentiſh ſettlement, and the 8000/7. out of the Burks 
and Hert tfordfhire eſtates; and to have the whole Oy 
eſtate. | 


In Jul 1709, | the reſpondent Lord James exhibited his aa 


demands in money and lands to 16,000/. portion, and . 
en, maintenance. 


pending theſe ſuits the appellants intermarried, and the 
original ſuit, which thereby abated, being afterwards revived; 
both cauſes came on to be heard before = Lord Chancellar 
Cowper, on the 11th of November, 1717, When his Lordſh 
declared, That the plaintiffs Fane and his wife had fail 
<< in their equity, as to their demand of the Lincolnſhire eſtate, 
<<. and the 8000 J. and 2007. per aun. maintenance, charged on 
«© the Bucks and Hertfordſhire eſtates ; it appearing, that the 
< two deeds of the 7th of May, 1700, were executed by Lord 
% Henry, when his life was deſpaired of, and but tw hours 
<< before his death: And, that altho' there was no proof that 
„he was non compos, or delirious at the time of executing the 
«© ſame; yet his Lordſhip conceived, that Lord Henry could 
„ not have a mind adequate to the buſineſs he was about, 
or be capable of reflecting upon the powers granted or 
«© reſerved to him, and ſo might the more eaſily be impoſe 
<© upon: That this was evident from the two deeds of 1700, 
«© being miſtaken, and likewiſe from the errors and miſrepre- 
«© ſentations apparent therein ; and that therefore, the plaintiffs 
«© Fane and his wife, ought not to be relieved as to the Lin- 
* colnſhire eſtate, or as to the $000/. or the 2007. per ann. 3 
and the rather, for that if it had ſtood on the deed of 1683, 
the Court would have looked upon the powers therein, of 
Tx appointing the 8oool. and 2001. fer ann, maintenance, "and 
any part of the premiſſes compriſed in that ſettlement, not 
40 exceeding in the whole one third part thereof ; as a latitude 
we only to provide for daughters or younger ſons, in caſe Lord 
= 2 ſhould have had iſſue male.” Therefore his Lordſlip 

Par 
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geclared; That no more than 12,0004 and $007, per ann. 
a for maintenance, without any deduction for taxes, and the 
1. provided by the ſettlement of the Kentifh eſtate, 


intereſt at 5/. per cent. from the time the ſame 
Abstand payable, ought to be raiſed: And decreed the ſame 
« to be raiſed according to the manner, and by the meaſure 
« in the ſeveral deeds provided.“ And, as to the plaintiff's other 
demands, it was ordered, that their bill ſhould ſtand diſmiſſed. 


93 
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Froc this deeree, the plaintiffs Fone and his wife a ppealed; T. Powys. 


and on their behalf it was urged, chat the powers granted W lan-. 


to Lord Henry by the deed of 1683, for limiting a third of 
the ſettled eſtate, and charging it with 8000“ and 2007. 


per ann, maintenance, were conceived in the moſt general 


words poſſible; being to provide for any child or children, 
and, the heirs of his, her and their bodies reſpectively, to 


denote daughters as well as ſons; and there could be no doubt, | 


but that the appellant Mory was within that deſcription ; and 
conſequently, that Lord Henry had a good right, by the deed 
of 1683, to make ſuch pravifions for her, as he had done by. 
the two deeds of 1700. Nor would it alter the caſe, that there 
was, by the deed of 1683, a proviſion of 120904. fixed for one 


only dayghter ; for that was only in conſequence of a power 
reſerved to the Earl of Devonſhire himſelf, the maker of that 


ſettlement, of providing for daughters as he ſhould think fit; 
and in caſe of no ſuch proviſion made by him, then ſuch only 
daughter to have 12,0007. But as theſe two powers were in 


different perſons, and for different ſums, the one could never 


be looked upon as any reſtraint on the other, or ta come in 
lieu of the other ; eſpecially, as thoſe powers were granted to 
Lord Henry by two clauſes in the deed, poſterior. to the 
power reſerved to the Earl himſelf. That fince the powers 
were granted to Lord Henry in ſuch general terms, they 
could not be reſtrained to a proviſion for younger children 
only, in caſe of iſſue male: The deed ought therefore to be 


taken as it ſtood, and there was no ſuch reſtriction in it. 


That if Earl William had appointed any ſum, tho' ever ſo 
ſmall, for the daughter of Lord Henry, (as by virtue of his 
power he might have done) in ſuch caſe the 12, ooo J. would 
not 'then have ariſen to ſuch daughter; and it would ſeem 
er, that in ſuch caſe, her father by virtue of his power, 


might 
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might not jd added to it, in caſe ſhe had been ſo meanly 
provided for; and the grandfather omitting to allot any leſs 


they were at firſt created. That it ought to be conſidered, 
that all that was claimed by the appellants, was not very much 


R proviſion, if Lord Henry had happened to have had three 


Milliam might, by virtue of his power, have made an allot- 
ment of any ſum of money te any child or children of his 
grändſon the Lord Henry, whether ſons or daughters, as he 
had thought fit; and might alſo have appointed any Part of 


range, that the ſame words ſhould impower Earl Millium, 
the grandfather, and Lord James, the grandſon, but ſhould 


from; eſpecially when the parties to the deed are dead, who 


verba oftendunt. That as Lord Henry had a power by the deed 


_ which ſhews it was then the opinion of all the parties to 


tho' it was thereby agreed, that one only daughter ſhould have 
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ſum, could make no difference in the reſpective powers, ag 


more than what would have fallen upon the eſtate by expreſs 


daughters; in which caſe, 24,000/. muſt have been raiſed, 
beſides maintenance. That it could not be denied, but Earl 


the lands to the ſame child or children, for life, or in tail, 
or any rent or rents iſſuing out of the ſame, at his own free 
vill and pleaſure; and it would hardly be denied, but that 
Lord James, by virtue of the power given to him, might do 
the ſame, provided the ſum allotted did not exceed 6000), 
and that the lands allotted did not exceed one third part of 
the clear yearly value of the whole: And it would ſeem 


not impower Lord Henry alſo, to do the ſame thing. That 
when words are poſitive, they muſt not be rejected or departed 


knew. their own. reaſons for inſerting them: It is therefore 2 
rule, and a very juſt one, In dubio ita eft fententia legis, quam 


of 1683, to make ſuch proviſions for the appellant Mar), 
his only daughter, ſo he never diveſted himſelf of that power, 
or reftrained himſelf from the execution of it; for the deed 
of the 18th of Juby, 1696, was ſo far from reſtraining: Lord 
Henry from executing theſe powers, that it was calculated only 
with a view to oblige him to execute them, in the event of 
the ſeveral caſes nah mentioned; wv/Z. in caſe Lord Henry 
ſhould have ſurvived Lady Rhoda, and married another wife, 
and have had iſſue by her; but which caſe did not happen; 


that deed, that Lord Henry had theſe powers in him and 


lat 26,0005 yet that was only in the event of Lord Waun, 


1 2v1ng 
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having iſſue by a ſubſequent marriage; but had it been more 


general, yet that could never be looked upon to tye up Lord 
Henry from giving more; for tho' he would not covenant, or 


put himſelf under a neceſſity of raiſing more than 16,000/. in 
that caſe, but would be left at his liberty beyond that ſum ; 
yet this did not tye up his hands, but he might diſpenſe with 
that which was introduced in his own favour, as he actually 
had done by executing theſe powers, and giving his daughter a 
greater fortune by the deeds of 1700. Nor were the reſpon- 
dents, or any under whom they claimed, ſo much as parties 


or privy to that deed. And as to Lord Henry's not being of 


ſufficient capacity or underſtanding, or that he was any way 
impoſed upon in the execution of the deeds of 1700, there 
was not only no proof of that nature, but there was the 
ſtrongeſt poſitive proof to the contrary; vis. That he was 
of good underſtanding, and perfectly knew what he did, and 
was therefore adequate to the buſineſs he was about, and had 
all his ſenſes when the two deeds were executed, as well as 


.at any other time. Nor was there the leaſt ſurmiſe, and far 


leſs any proof, that Lord Henry was any way impoſed upon in 
the execution of theſe deeds, in favour of his only child ; for 
it was proved, that none but his neareſt relations were then 
about him : And if there was any miſtake in the recitals of 
either of thoſe deeds, it muſt have been made by the perſon 
who drew them ; for there was nothing apparent to induce 
any belief, that Lord Henry was in the leaſt degree biaſſed or 


impoſed upon by means of any miſtaken recital ; and as theſe 


deeds were executed by him in the preſence of his father and 


mother, and ſeveral other of his noble relations, and the Dutcheſs 


his mother, with three other unexceptionable perſons, were 
witneſſes to them, it could not be thought that they would have 
permitted them to have been executed to the prejudice of the 
two other ſons, if either Lord Henry had been weak in his 
underſtanding, or impoſed upon : And tho' they were executed 
not long before his death, yet the directions for preparing them 
were given ſome conſiderable time before, by Lord Henry him- 
ſelf; who did then declare, that he intended to make an 
addition to the appellant Mary's portion and maintenance, and 
was reſolved to do it in a large and beneficial manner, as he 


- faid/he had power to do; and the deeds were afterwards brought 


and diſtin&ly. read over, and declared by Lord Henry to be 


Ver. II, Z according 


| vided for before, viz. provifions for daughters, if Lord Henry 
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I axading to his intentions, and then by him executor, on 
2 atteſted as aforeſaid. | inen 


T.Lutwyche. On the other fide it was contended, that it was manifeſt gen 
R. Raymond. the deed of 168 3. that the Earl thereby intended a proviſion for 
| the reſpondent the Lord James, in cafe of Lord Henry's death 
without iſſue male; the conſideration mentioned, being his affec- k 

tion to Lord James, as well as Lord Henry ; and alſo in 'fich 

caſe, to preſerve the Leiceſterſhire eſtate, to go with the 
honour and dignity of his family. That the proviſion made 

for daughters portions, in default of iſſue male of Lord Henry, 

was clearly and fully expreſſed ; a term created chiefly for that 
purpoſe, and the ſums fixed and aſcertained, fuch as the eſtate 

would well bear, and ye* anſwer his Lordſhip" s kind intentions 

to the heir of his family, and the Lord James; and where 

there was an expreſs and ample proviſion made, it was con- 

ceived reaſon or equity would not interpret any doubtful ex- 
preſſions, to increaſe ſuch proviſion without a reaſonable 

cauſe, much leſs againſt the reaſon and nature of the caſe. 

That there was no expreſs or direct proviſion for daughters « or 
younger ſons, in caſe of iſſue male, as is uſual in family 
ſettlements; but, as there were powers enabling the poſſeſſor of 

the eſtate to make ſuch proviſion if he ſhould, fo pleaſe, theſe 
powers ought, to be expounded as proviſions for that purpoſe; 

and ought not to be applied to ſuch matters as were directly pro- 


ſhould have no ſons ; eſpecially when it was conſidered, that if 
the powers inſiſted on, were deſigned to advance the portion 
appointed for an only daughter, or for daughters only, then 
all were ſo; and in ſuch caſe, it was entirely in the power of 
the poſſeſſor, to defeat the proviſion made for the reſpondent 
0 the Lord James, and all the other ends of the ſettlement.“ 


L. : 5. | 


* For, thete was to be raiſed for daughters, if three or more, 24,000 o o ; 


There was alſo to be raiſed for Lord James, 5000 0 0 ; 


There could ( (according to ſuch conſtruction) be raiſed, by 7 
a charge on what part of the eſtate the poſſeſſor pleaſed, —— = 8000 0 0 0 


— 


— — . & 370099 9:8. 


— \ 


Carried forward, 


That it was very plain by Lord Henry's own deed of cbve- 
nants, of the 18th of July, 1696, it was intended to pre- 
vent the miſchief of a miſconſtruction of the deed of 1683, 
dy declaring expreſſly, that one only daughter of that marriage, 
ſhould have no more than 16,0001. in the whole : So that if the 
powers of the deed of 1683, were as extenſive as the appel- 
lants inſiſted on, they were effectually reſtrained in Lord Henry, 
by his own deed of July, 1696. That the proviſions made 
by Lord Henry's marriage-ſettlement, being to add 4000 J. to 
the 12,0007. for an only daughter, to make her portion 16,000/7, 
that it might be adequate to the fortune brought into the 
family by her mother, was a fair, equal and uſual proviſion : 
But to add 80004. in money, 200/. per ann. maintenance, and 
2001. per ann. in lands (beſides two thirds of Lord Henry's 
perſonal eſtate, which "the Lady was entitled to, there not 
appearing to be any will of Lord Henry) and the inheritance 
of lands to be purchaſed with the 2000/7. depoſited by the late 
Duke, would be ſtripping an eſtate to make one great portion, 
which in the nature of the thing coutd never be intended ; and 
therefore, when theſe extraordinary provifions were made in 
extremis, it was impoflible that Lord Henry could have a due 
conſideration of them; eſpecially when they were faid to be 


in purſuance of the marriage-agreement ; which marriage-agree- 


_— 


Brought forward, — — 37,000 © 
There could be granted out to any child, one third part of the} 

whole eſtate, Which being computed at 2600 J. per ann. the | 
third part would be 8661. 1 35. 4d. per ann. and that at 20 175333 F. 9 


years purchaſe would — ——ů 


— — 


— 


So chat the whole which could be charged on, and granted) | 
out of the eſtate (including Lord Fames's 50001.) was, by the c 54,333 © © 
eppeHant's conſtruction, | 


| — — —_— — 


» 
And the whole eſtate at 20 years purchaſe, which at the 


time of making the ſettlement, was a full price for it, was C 52, 00 © © 


—————————— — 


So that what it was pretended, might have been given out of 
the eſtate, as above, was 23337. more than the ſame was, 
worth; and conſequently, the reſpondent Lord James, might 


have been deprived of any benefit by his eſtate in reverſion; £ 333 © ® 

which could not reaſonably be ſuppoſed to have been intended | 

dy the Earl, his grand father, èͤ ¾ — rð— + | 
ment 


3 
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| —_ ment was really conirary to it, ſo that there appeared to be a 
801. 


— manifeſt eh on the face of the deeds themſelves. 


Decrtt - 


3 Ar ren hearing counſel on this appeal, the queſtion was put, 
Jour vol. 21. Whether that part of the decree, declaring that the plaintiffs 
— cc had failed as to the. demands of the eſtate of Claxby 1 in Lincoln- 
0 ſhire, ſhould be reverſed?” which being reſolved in the nega- 
tive; the queſtion was then put, Whether the reſt of the: ſaid 
10 decree ſhould be reverſed?” Which being al ſo reſolved in the 
negative; ; it was ODERED and ADJUDGED, that the appeal 
ſhould be diſmiſſed ; and the decree therein complained of, 
Ns. 1 
Caſe 15. Michael 53 Peoer, — . Appellant. 
Richard Tarmer, an Infant, - - .,- Refpondrnt. 
21ſt January, 1718. | 
„ N HE appellant being ſeiſed in fee of the lands of Curragh- 
K 2 * 8 conway, in the liberties of the city of Cork, in Ireland, 


= doug my by indentures of leaſe and releaſe, dated the 31ſt of October, 


and iſt of November, 1698, conveyed the ſame abſolutely to 
Faſper Farmer, the reſpondent's father, and his heirs, in con- 
ſideration of 1 5 J. which was at that time the full value 
thereof; and by the releaſe, the appellant entered into all the 
covenants which are uſual, upon the abſolute ſale of lands. 


Ay 


But by a deed of defeazance, dated the 2d of the ſaid month 
of November, and executed by the faid Jaſper Farmer; it was 
declared, that if the appellant, or his heirs, ſhould within 
ſixteen years, from the 1ſt of May, 1699, pay unto the ſaid 
Jaſper Farmer, his heirs, executors or adminiſtrators, the faid 
ſum of 15007. the ſaid conveyance ſhould be void. And it was 
thereby agreed, that the ſaid Faſper was to hold the ſaid lands, 
without giving any account for the profits; but that for every 
ſum which the appellant ſhould pay him within the ſaid ſixteen 
years, (no one ſum being leſs than 200 J.) the appellant ſhould: 
have intereſt for the ſame, at the rate of 71. per cent. per ann. in 


regard the ſaid Faſper nad the profits of the lands. . 
| 8 
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Jaſber Farmer, being in the actual poſſeſſion and the reputed FIND. 
owner of this eſtate, entered into a treaty of marriage with 3 | 
Flizabeth, the daughter of George Rogers, Eſq. and, by inden- 

tures of leaſe and releaſe, dated the 8th and gth of Fuly, 1701, 

in conſideration of the intended marriage, and of *t000/. mar- 
riage-portion, the ſaid lands of Curraghconway were (among 

others) ſettled to the uſe of the ſaid Faſper for life, remainder 

to the firſt and other ſons of the marriage, ſucceſſively in tail 

male; ſubje& to a rent-charge of 200. per ann. to the ſaid 
Elizabeth for life for her jointure, with other remainders over. 

And by this ſettlement, the ſaid Faſper covenanted, that he 

was ſeiſed of an abſolute eſtate in the premiſſes in-fee-ſimple, 

without any condition or power of revocation whatſoever ; and 

that he had good right and full power to convey the ſame, to 

the uſes of the ſaid ſettlement. 


The marriage was ſoon afterwards had, and the appellant, 
who lived near the ſaid city of Cork, and was uncle to the 
ſaid Faſper Farmer, was privy to it; but it does not appear, 
that he took the leaſt notice of the above deed of defeazance, 
or ever attempted to refute the general opinion, that Faſþer 


was the ſole and abſolute owner of the ſaid lands, fo long as he 
afterwards lived. 


In 1707, the ſaid Faſper Farmer, having ſurvived the faid | 
Elizabeth his wife, died; leaving the reſpondent his eldeſt 
ſon and heir, an infant of about nine years old ; who there- 
upon became entitled to the lands in queſtion, under the ſaid 
ſettlement; and accordingly, by his guardians, continued in 
the quiet enjoyment thereof for ſeveral years afterwards. 


” — 
— * 2 — 


But at length, under colour of the ſaid defeazance, the 
appellant, in the year 1713, exhibited his bill in the Court of 
Chancery i in Ireland againſt the reſpondent ; praying a redemp- | 
tion of the lands, and an account of the profits, from the date | 
of the pretended mortgage. | | | 

| 


To this bill, the reſpondent pleaded his father's purchaſe- 
deeds and marriage-ſettlement, in bar; and this plea, on | 
argument, being allowed with coſts, the appellant did not | 
think proper to proceed any farther in that ſuit. 


Vor. II. A a 


Sz Phipps. 
R. Raymond, 


Cales in Parliament. 


But the appellant having in Hilary term, 1714, brought an 
ejectment for theſe lands; the reſpondent thereupon filed his 
bill in the ſaid Court of Chancery againſt the *ppetiant, for C 
diſcovery of this pretended defeazance. 


In Eafter term, 1715, the ejectment was tried, and hi 
appellant non-ſuited ; whereupon he immediately brought 
another ejectment, which occaſioned the reſpondent to exhibit 
a ſecond bill for relief ; but, before this cauſe could be brought 
to a hearing, the appellant proceeded to trial in his ſaid ſecond 
ejectment, and obtained a verdict. 


This, and the diſcovery of new matter, precuesd a apph 
mental bill on the part of the reſpondent; charging, that if 
ſuch a defeazance was perfected by the ſaid Faſper Farmer, 
yet, the conveyance made to him by the appellant, was intended 
to enable him to make a ſettlement on his marriage with the 
reſpondent” s mother, or ſome other woman ; and that there- 
fore, ſuch intention was fraudulent. 


On the 16th of F ebruary, 1716, this cauſe was hind; when 
the Court were pleaſed to decree a perpetual injunction againſt 


the- appellant, to ſtop all further proceedings at law againſt 


the reſpondent, or any deriving under him, for or concerning 
the ſaid lands. of Curraghconway ; and, that the reſpondent 
might makè up and inrol the ſaid decree with coſts. 


From this decree, the preſent appeal was brought ; and on 
behalf of the appellant, it was ſaid to be fully proved in the 
cauſe, that George Rogers, the reſpondent's grandfather, had 
notice of the defeazance about the time it was executed, and 


long before his daughter's marriage with the ſaid Jaſper Far- 
mer; and whatever deſign the ſaid Faſper might have, in 


caſe he had married any other woman, (which the ' appellant 
was not privy to) yet, no deceit, even by Jaſper, was impoſed 
upon the reſpondent's mother, or her friends ; becauſe the 
ſaid defeazance was not concealed from them, but they knew, 
before the marriage, that Jaſper's intereſt in the lands, was 
only that of a mortgagee. That it was of the laſt conſequence, 
if. mens .inheritances ſhould be endangered by pretended diſ- 
courſes, caſually happening at a tavern, as in the preſent caſe; 
which were eaſily miſtaken, and more eaſily miſrepreſented ; 
and, 


Caſes in Parliament. 


ak if ſuch ſort of proof ſhould be admitted, the ſtatute to 
prevent frauds and perjuries would be of little uſe. And 


therefore it was hoped, that the decree would be reverſed, or 
the appellant otherwiſe ene 


On the other fide it was ſaid, that upon hearing of the 
cauſe, it appeared to the Court, as well from a fight of the 
deeds, as by the proofs, that the deeds ſo made by the appel- 
lant to the ſaid Faſper Farmer, were and imported to be, an 
abſolute ſale or conveyance of the lands, with ſuch covenants 
as are uſual between buyer and ſeller ; and, that the conſidera- 
tion given, was then the full value of the lands to be fold: 
That the ſaid Jaſper, immediately after the perfection of the 
deeds, entered upon the ſaid lands, and all along enjoyed the 
ſame during his life, as the abſolute owner thereof, without 
any claim or mention made of any right of redemption in the 
appellant: That theſe lands were ſettled by Jaſper, on his 
ſaid marriage, for valuable conſideration ; and, that after his 


T. Lutwyche. 
S. Cowper. 


death, the ſame were enjoyed as the abſolute eſtate of the | 


reſpondent, 


during the life of his ſaid grandfather George 
Rogers. That it alſo appeared to the Court, that the appellant 
had ſworn in his anſwer, that the ſaid pretended defeazance 
was dated the ad day of the ſaid month of November, 1698, 
which was the day after the date of the ſaid deed of purchaſe ; 
and that the appellant, ſome time after he firſt claimed the 
benefit of this defeazance, had confeſſed, in the preſence of 


ſeveral credible perſons, that his intent in making the faid 


deed of releaſe abſolute, leaving out the condition of redemp- 
tion in the ſame, was to enable the ſaid Faſper to obtain a 
marriage and a conſiderable portion, on a ſettlement to be 
made by him of the aid lands; and, that when the ſaid deed 
of releaſe ſhould happen to be ſhewn or produced, it might 
thereby appear, that the ſaid Faſper Farmer had an abſolute 
eſtate in the premiſſes, and might ſettle the ſame on ſuch his 
marriage. That it likewiſe appeared to the Court, but was 
never obſerved till the hearing, that one of the witneſſes to 
this pretended deed of defeazance (long ſince dead) was a 
marks-man ; whereas, the name of the ſame witneſs to the 
poretaſe- ford, was written very legibly and at length, without 
any mark. But the Court declared, that ſuppoſing ſuch 
diefeazance had been really executed, yet, the contriving the 
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| hoped was well founded; and would therefore be affirmed, 


Decrts 
affirmed. 
Jour. vol. 21, 


p. 52. 


Cale 16. 


Viner, vol . 12 o 


p- 235+ ca. 3. 
2 Eq. Ca. ab. 
585. Ca. 3. 
Grounds and 
Rudiments 


of Law and 


Equity, 
p· 206. ca. 15. 


. fine of part of the ſaid jointure-lands, to Philip Savage, Eq 
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deeds of leaſe and releaſe i in manner aforeſaid, was done wick 
an intent to defraud and inveigle ſome honeſt purchaſor 3 and 
that therefore, the ſaid deed of defeazance was void. And, that 
the appellant in Court, contradicting what one of his o 
witneſſes had fworn touching the ſaid deed, the Court offered 
him an iſſue at law, to try whether the fame was put into: 1 8 
ſeparate deed, to defraud any perſon, or not; but the 
lant not conſenting thereto, the Court made their ee 
which, upon all the circumſtances of the caſe, the reſpondent 


and the appeal diſmiſſed with coſts. 


AFTER hearing counſel on this appeal, the queſtion was 
put, Whether the decree ſhould be reverſed ?” Which being 
reſolved in the negative; it was ORDERED and ADJUDGED; 


that the appeal ſhould be diſmiſſed; and the decree thereia 
complained of, affirmed. 


Edward Draycott, Gent. - Appellan . 
Draycott Talbot, an Infant, and Others, Reſpondents. 
28th January, 1718. wrt: 


H ENRY Draycott, of engere in the county of 

Meath in Ireland, Eſq. being ſeiſed in fee of the town 
and lands of Mornantown and other hereditaments in that 
kingdom, did, in the year 1670, in conſideration of his mar- 
riage with Elizabeth, the eldeſt daughter of Sir Thomas Lei ifer, 
and of a marriage - portion of 2000]. by proper conveyances, 
ſettle his ſaid eſtate in ſuch manner, as to ſecure a jointure of 
400. per ann. for the ſaid Elizabeth, in caſe ſhe ſhould hap- 
pen to ſurvive him: And thereupon, the marriage was ſoon 
. afterwards ſolemnized, in the chappel of Kenti/h-town, in the 
county of 'Middleſex ; in the preſence of Dorothy Leifter, the 
ſiſter of the ſaid Elizabeth, and ſeveral other perſons. 


The ſaid Henry Draycott and his wife, afterwards levied a 


and, 
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and, by indenture dated the 19th of May, 1678, the ſaid fine, 


as to part of the lands therein mentioned, was declared to be 
to the uſe-of the faid Elizabeth and her heirs, in caſe ſhe 
ſhhould-ſurvive her ſaid huſband ; until ſhe ſhould be paid a ſum 
of 1000. as a ſatisfaction for her joining in the ſaid fine, 


whereby the ſaid Henry was enabled to difpoſe of part of her 


mee 


On the 13th of November, 167;, one Elizabeth Herbert, 
the, appellant's mother, pretending that the appellant was be- 
gotten on her body by the ſaid Henry Draycott, and that he 
had promiſed to allow her 10/. per ann. for her maintenance; 
exhibited her bill againſt him in the Court ef Chancery in 
Ireland, for a ſpecific performance of the ſaid agreement; 
but, tho' ſhe ſuggeſted by her ſaid bill, that there was a con- 


tract of marriage between them, yet, it was not thereby alledg- 


ed, nor did ſhe even pretend, that ſhe was ever actually married 
to him. 


To this bill, the defendant put in an anſwer and demurrer ; 
by his anſwer he denied, that he ever courted the plaintiff for 
his wife; or ever entered into any marriage- contract with her, 
or that any ſuch contract was ever propoſed to him, or that 
he ever cohabited with her as his wife, or ever promiſed to 
give her 101. a year, for her maintenance. And, as to the 
reſidue of the bill, he demurred ; the ſame containing matters 
ſcandalous and criminal.—But this cauſe was afterwards, on 


the plaintiff's Solication referred to a Maſter ; who, on the 


oth of September, 1677, reported, that the defendant ſhould 


pay the plaintiff the ſum of 75/. by 107. per ann. provided 
ſhe ſhould ſo long continue unmarried ; and, that he ſhould alfo 
take care of and provide for her ſaid fon : And this report being 
confirmed, the 104. per ann. was paid, the appellant was ſent 
to ſchool, and afterwards put an apprentice to a carver and 


painter in Dublin; but, having miſbehaved himſelf during his 


apprenticeſhip, his Maſter threw him into gaol, from whence 
bs made his eſcape, and enliſted as a private ſoldier. 


The ſaid Elizabeth Herbert afterwards intermarried with one 
James Richardſon, a brazier in Dublin; and lived with him till 
her death, which happened about the year 1686 or 1687. 
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Henry Draycott, having ſurvived his wife Elincberb. who 
died without leaving him any iſſue, by deeds of leaſe and releaſe, 
dated the 22d and 23d of October, 1694, conveyed all his eſtate 
to truſtees, to the uſe of himſelf and the heirs male of his 
body ; remainder to Patrick Draycott for life; remainder to 
kis firſt and other ſons in tail male ſucceſſively ; remainder to 
Pbilib Draycott for life; remainder to his firſt and other ſons 
in tail male ſucceſſively; remainder to Henry Talbot, couſih- 
german of the ſaid Henry, for life; remainder to his firſt and 
other ſons in tail male ſucceſſively; remainder to * own . right 
keirs. | 


SAT xz 
3 . 


On the 6th of November following, the ſaid Henry Draycott 
made his will; and thereby, at the earneſt requeſt of ſome! of 


his friends, he gave a legacy of 50/. to the appellant, by the 
name of Edward Draycott, late of the city of Dublin; to be 


paid him whenever he ſhould come to demand the ſame.—— 


And, on the 17th of the ſame month, the teſtator died with- 
out iſſue. 


The . afterwards received this Rog of f gol and 


gave a receipt for the ſame. 


The ſaid Patrick Draycott and Philip Draycott, two of f the 


remainder-men in the ſaid ſettlement of 1694, having both 


died without iſſue, Henry Talbot, the other remainder- man, 
ſome time about the year 1700, entered upon the eſtate, and 
continued to enjoy the ſame till his death, which happened in 
the year 1706; whereupon the reſpondent, as his ſon and heir, 
became entitled thereto, under the limitations of the ſaid ſettle- 
ment, and entered and enjoyed accordingly. 


But, in Michaelmas term, 1709, the appellant exhibited his 
bill in the Court of Exchequer in Ireland againſt the reſpon- 
dent and others; ſuggeſting, that his mother the ſaid Elizabeth 
Herbert, was grandaughter of Sir Nicholas Herbert, Knt. 
deceaſed, and was lawfully married to the ſaid Henry Draycott, 
in the pariſh church of St. Giles, near the city of Durham, 
on the 17th of January, 1662; that he was the only ſon and 
heir of the ſaid Henry Draycott, who dying ſeiſed in fee or 


fee-tail of the ſaid lands and premiſſes, the ſame deſcended and 


Came 
ſ 
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came to him, as fuch ſon and heir; and therefore prayed to be 1 
reſtored to the poſſeſſion, and Have an account of the rents and 


PEE thereof. 


| The defendants to this bill ſeverally anfwered the ſame, and 
inſiſted, that the plaintiff was a baſtard, and conſequently had 
no title to the ſaid eſtate, either in law or equity; and that the 
faid Henry Draycott had no manner of regard for him, nor ever 
intended that he ſhould have any part of his eſtate, 


The cauſe being at iſſue, ſeveral witneſſes were examined on 
both ſides, upon commiſſions in England and Ireland; and 
particularly on a commiſſion executed in Durham, on the part 
of the plaintiff, two entries in the church book of the pariſh 
of St. Giles in that city were proved; the one of which was 
as follows, vig. Henry Draycott, of Mornandown in the king- 
« dom of Ireland, was married to Mrs. Elizabeth Herbert of 
« this pariſh, Fanuary 17, in the year of our Lord 1662.” 
And the other entry was in the following words, viz. © Ed- 
« ward, ſon of Henry Draycott, Eſq. to Elizabeth his wife, 
« was baptized the 2gth of November, 1663.” 


After this evidence appeared, the defendants cauſed an inſpec- 
tion to be made of the church books, from whence theſe 
entries were faid to be taken ; and upon ſuch inſpection, there 
was great reaſon to apprehend, that both of them had been 
forged ; but, as publication was paſſed, the defendants were 
not entitled to a new commiſſion for examining witneſſes, to 


prove this forgery, and therefore could not lay before the Court 
any evidence concerning it. 


On the 4th of December, 171 3, the 3 was heard; when 
the plaintiff relied upon theſe entries as full proof of his legiti- 
macy; but, upon reading the ſaid Elizabeth Herbert's bill, 
and the ſaid Henry Draycott's anſwer thereto, the evidence of 
her being married to Richardſon, and the depoſitions of ſeveral 
perſons of credit and diſtinction, proving the plaintiff's illegi- 
timacy, the Court were pleaſed to diſmiſs the bill ; being of 
Opinion, that if he had any remedy, it was properly at law. 


From 


% Caſes tn'\Paftiament! ” 
— From this decree, the plaintiff appealed; infiſting, that 


Fe nm upon the circumſtances of the cafe, he had good grounds for 2 
+ us ſuit in equity, and that the Court ought to have decreed in his 
1. 3 favour, as he had fully proved himſelf to be the legitimate ſon 

of Henry Draycett. That the pretended deed of ſettlement; 
if any ſuck was made, ought to have been decreed fraudulent“ 

and ſet aſide; it having been obtained under a pretence that 
the appellant was dead, and which, being matter of fraud and 
| impoſition, was properly and only relievable in a Court of 

q Equity. But if the matter had appeared doubtful to the Court, 
{i the bill ought to have been retained ; and proper iſſues directed 
for trying ſuch facts, as the Court had reaſon to conceive a+ 


doubt of, in order to the making a proper decree, after fach 
iſſues had been tried. 


S. Cowper. On the other fide it was contended, that there was no evi- 
C. Phipps, denee in the cauſe, that the appellant's mother was ever mar- 
ried to the ſaid Henry Draycott, or that he ever cohabited 
with her, as her huſband. That the entty of the names and 
titles of perſons in a church book, either for marriages or births 
(tho' not forged) could not be poſitive evidence of the mar- 
riage or birth of any perſon, unleſs the identity of the perſons 
named in ſuch entries was fully proved, and ſtrengthened alſo 
with circumſtances, ſuch as cohabitation, the allowance of the 
perſons themſelves, &c. But, notwithſtatiding the commiſſion 
WW. executed by the appellant at Durham, there wete not any 
| witneſſes examined to' prove the marriage of the ſaid Henry 
i! Draycott with the faid Elizabeth Herbert ; or, that they did, 
Ii at "9 time, cohabit or live in or near the faid city of Durham; 
that the ſaid Elizabeth was the grandaughter of Sir Ni- 
— Herbert, as the appellant pretended ; though the family 
of the Herberts were faid to refide in Yorkſhire, and not far 
diſtant from Durham. That it was fully proved in the cauſe, 
that the ſaid Henry Draycott was married to Elizabeth Leiſter, 
in the year 1670, and cohabited with her as her huſband for 
eighteen years and upwards, until her death ; in the life-time 
of the ſaid Elizabeth Herbert, and in the ſame kingdom.— 
It was alſo proved, that ſhe was married to the ſaid James 
Richardſon, and cohabited with him as his wife for fourteen 
years, in the life-time of the ſaid Henry Draycott, and during 
His cohabitation with the ſaid Elizabeth his wife, without ever 
5 pretending 
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pretending that * Was a to N 8 That by the 


bill. exhibited by the ſaid Elizabeth Herbert againſt the ſaid F 
Henry Draycott, ſhe only ſuggeſted a niarriigtcocontally | and 


by his anſwer to that bill, he declared upon oath, that he 
never even promiſed to marry her; and poſitively affirmed, 
that no ſuch thing as marriage with her, was ever propoſed 
to him. That the appellant was proved to have been con- 
ſtantly reputed a baſtard, and was allowed ſo to be, both by 
his father and mother upon record; and tho' he was now 


54 years of age, yet, he never pretended to be legitimate until 
about ſeven years ago, and which was 17 years after Henry Dray- ; 


ett death. That the appellant's name was not mentioned 
in the ſaid ſettlement of Henry Draycott, and by his will 


he left him 50%. by the name of Edward Draycott, late of 


Dublin; taking no notice of him as his ſon, which it was 


reaſonable to preſume he would have done, had he been le- 


gitimate; his eſtate now going to other relations, for want 


of iſſue of his own body. That the ſaid ſettlement, whereby 
Henry Draycott made himſelf tenant in tail in poſſeſſion, was 


confeſſed by the reſpondents, in their anſwer to the appellant's - 
bill; and no temporary bar, or other impediment, appeared to 


obſtru& him in recovering the eſtate at law, if he was in truth, 


the lawful ſon of the ſaid Henry Draycott. That it plainly 8 


appeared to the Court, upon the hearing of the cauſe, that if 


the appellant had any title to the premiſſes, it was a title at 


law; and if a caſe of this kind ſhould receive the leaſt counte- 


nance, it might affect any man having an legitimate child, or 


one falſely laid to his charge. 


ACCORDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 
and the decree therein complained of, affirmed, 


" F 


Dex 
afirmed. 


p. 59. 


, Jour. vol. 21. 
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Cie 17. Peter Bal, and Eduard Brien rial 


Raser, Jeff and Srephen Kings Deſeidants) 8 
19th February, 118. 
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,N the 21ſt of December, 1 17 1 5 the defend fen . Were, among 


| others, choſen Common-council-men,, ſerve. or Fower- 
W, 4, 4 the year enſui a * 
J. ar in London, for e year en ung ; ; were worn, re- 


turhed and admitted accordin gly. 


The plaintiffs bretehding; that they; 7. and 5 not (che FEEL 
were elected for that ſervice, applied, on the 6th of February 
following, to the Commori-council by petition for redreſs ; ; in 
ofder to 12 the right of being Common-council-men, theis 
examined and determined. 

Accordingly, che Common- counell appointed a committee 
to examine the allegations of the petition,” and to make a fepbrt 
thereof, with their opinion; and they ordered the iſſuing of 
ſuch money. as the committee ſhould appoint, for advice, and 
other neceſſary expences in this matter. *7 


as. 6 444. d "#34. * G — 89 $448 - Shad O43 220 


On the 27th of Tune, 1718, the defendants moved the SY, 


of King' 8 Bench, for a prohibition, to ſtay the Proceedi ings 15 
the Common- council; alledging, | that the examination of t. the 
election of Common-council-men, did not - appertauy n to 155 
common- council: And, upon hearing counſel on both ſides, 
the Court, on the 2d of July following, granted the prohibi- 
tion; and the plaintiffs in the prohibition were. ordered. to 
declare thereupon, in order to give the defendants an oppor-: 
1 tunity of maintaining the juriſdiction of the Common- council 
1 | in this matter, if they could. "41 


1 Declarations were accordingly delivered, which ſeverally ſet 
forth, that the plaintiffs were on the 21ſt of December, 1717, 
duly clected and admitted Common-council- men for Tower 
100 | Ward, within the city of London, for the year then enſuing 
in | nd th at the defendants, intending to draw the examination f 
11 that election into the Common-council, did exhibit a petition 
concerning the ſame, to the Common=council, with defign to 
4 amove 
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In Caſts if Piritament, 


— 42! we x Saints from. their places: Bad Whereas i in truth, 
3 the Common- council of the city of London, bare not Fl 
| 1 cognizance, authority or juriſdiction. whatſoever, to ; hear, 
« determine, judge or examine, concerning the election of any 
« perſon. to. be one of the Common-council-men of the city.“ 
And that according to the immemorial cuſtom of the city, the 
cognizance. and examination. of ſuch elections, belonged to tho 
King's Court of Record, held before the Lord, Mayor and 
Aldermen; and not to the Common council of the city. And that 
altho the plaintiffs offered to prove theſe things to the Com- 
mon- council, yet the Common-council compelled. them to 
appear there, and anſwer concerning their election, and. unjuſtly 
proceeded to deprive them of their offices, in contempt of the 
King and his laws, and to the damage of the plaintiffs, 

. theſe declarations, the defendantt era pleaded, Ih 
within the city of London there has been, time out of mind, 
a Court, called The Court of Common- council, held before the- 
Mayor, Aldermen and Commoners, of the ſaid city, duly 
elected and aſſembled: : That the Mayor, Aldermen - and 
Commoners, in Comimon-council aſſembled, for time out of 
mind, had and ought to have, the cognizance, juriſdiction and 
authority of examining, hearing, determining and adjudging, 
of and concerning the election of every perſon in or to the 
place or office, of one of the Commoners of the ſaid Common-- 
council, But waiving an iſſue thereon, they traverſed, that 
the cognizance and examination of the election of every perſon, 
to the office of a Common-council-man of the city, had, time 
out of mind belonged, or ought to belong, to the Court of 
the Lord Mayor and Kiderdien 4 and prayed, that a conſultation 
might be granted. And by this way of pleading, the defend- 
ants endeayoured fo put_in iſſue, the jurifdidtion of the Court 
of the Lord Mayor and Aldermen, which was not at all in 

| queſtion in in the cauſe,” 88 


wo 


The plaintiffs irons replied, that added Gh 206 
to be granted to the Common-council to proceed; | becauſe-ithe 
Mayor, . Aldermen. and Commoners, in Commons council aſſem- 
bled, had not time gut of mind, nor gught to have the juxiſdie- 
tion or authority, of examining, hearing, « or determining. con- 
cerning the election of every perſon to the office of Common⸗ 


council- 


E. Northey. 
. Reeve, 


JupcmenTs 
affirmed. 


Jour, vol. 21. 
P. 71. 


Caſes in Parlia ment. 


council-man, as the defendants alledged : And upon this, ths 
Fairen tende red an iſſue, by concluding to the country. 


But the defehdants, declining to join iſſue on this peinz 


which was the true and only matter in queſtion on the prohibi- 


tion, demurred; and the plaintiffs having joined in demurter, 
the cauſe came on to be argued in Michaelmas term 1718 ; when 
the whole Court of King's Bench unanimouſly gave judgment 
for the plaintiffs. | 


Whereupon the defendants in prohibition, brought two ſeverat 
writs of error in Parliament to reverſe theſe judgments ; 3 but I do 
not find any printed caſe on their behalf. 


In ſupport of the judgments, the defendants in error con- 
tended, that the attempt to put in iſſue the juriſdiction of the 
Court of the Lord Mayor and Aldermen, was to try a matter 
which was no part of the cauſe; and if tried, would have 
been perfectly immaterial, as it could not have entitled the 
defendants in prohibition to a conſultation: For, if it had been 
found by a jury, that the Court of Aldermen had no juriſdiction 
in this matter, it would not from thence have followed, that 
the Common- council had a juriſdiction in it; and the allega- 
tion of the want of juriſdiction in the Common-council, being 
the only ground for granting the prohibition, it was incumbent 
on the defendants to have maintained the juriſdiction which the 
Common-council pretended to; and if they had not ſuch a 
juriſdiction, the prohibition ought to ſtand; it being the 
buſineſs of the Court of King's Bench, to keep all inferior 
Courts within their proper bounds, and not ſuffer them to 
exerciſe a juriſdiction which does not belong to them; and in, 


ſuch caſe, it matters not where the authority or juriſdiction to 
determine the right of election is, if it be not in the Common- 
council: And therefore, tho' the juriſdiction was alledged in 
the declaration to be in the Court of the Lord Mayor and Alder- 
men, yet that was but matter of form, and could not be examined 


on this prohibition, which was only to examine whether the 
Common- council had any right or not. 


Ox the day appointed by the Houſe for arguing theſe writs 
of error, counſel for the defendants appeared ; but no counſel 


appearing for the Plaintiffs, who ſeverally made default, it was 
ORDERED 


_ 


Caſes-itt Parliament. 


bR PD and | ADJUDGED; that the judgments given in the 
Court of King's Bench ſhould: be affirmed ; and that the records 
qnould be remitted, to the end execution might be had there- 
upon, as if no ſuch writs of error had been brought into the 
Houſe: And it was further oRDERED, that the ſaid Peter 
Bolton and Edward Bridgen, ſhould. pay to the ſaid Robert Fefe 
and Stephen King, the ſum of 30. a- piece, for their coſts ſuſ- 
tained by reaſon of the bringing the ſaid writs of error. 


Thomas Smith, V3. — "ww . Plaintiff 280 
| in Error. 


Edward Phelipps, - - Defendant ) 
7th March , 1718, 


HE now defendant brought his action of debt in the Viner, vol. 2 
P+ 327. ca. 10. 


Court of King's Bench, againſt the now plaintiff, as 
Bailiff of the borough of Tvelchefter, for refufing to deliver to 
him a copy of the poll taken at an election for Members of 
Parliament for the ſaid borough ; at which election, the defen- 
dant was a candidate: And this action was founded on the 
ſtatute of 7 and 8 William III. chap. 25. ſe. 6. whereby it is 
enacted, *©* That every Bailiff and other officer, to whom the 
* execution of any writ or precept ſhall belong, for electing 
* of Members to ſerve in Parliament, ſhall forthwith deliver to 
* ſuch perſon or perſons as ſhall defire the ſame, a copy of 
the poll taken at ſuch election, paying only a reaſonable 
charge for writing the ſame : And that every Bailiff and other 
** officer, to whom the execution of any writ or precept, for 
« electing of Members to ſerve in Parliament, ſhall belong, 
for every wilful offence, contrary to this act, ſhall forfeit to 
every party ſo aggrieved, the ſum of 500. to be recovered by 


* him or them, or his or their executors or adminiſtrators, to- 


by gether with full coſts of ſuit.” 


The declaration ſtated, that the town of Zvelchefter is an 
ancient bor 
the {aid borough, time out of mind, have choſen two Burgeſſes, 


to ſerve in Parliament for the ſaid borough. That on the 17th 
vat IB, © Dd of 


ough, and that the burgeſſes and inhabitants of 
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Caſes ;in:Pavtiamet. 
of Funuary, 1% Georgii Regis, a 'writ iſſued out of Chancery, 


— directed to the Sheriff of Semerſet, commanding him to -cauit 


to be choſen two Knights for the ſaid county, and two Bur- 


geſſes for every borough within the ſame county, to ſerve in 
the Parliament to be holden at Meſtminſter, on the 17th' day 


of March then next following; which writ, on the 26th ef 
January, was delivered to John Trevillian, Eſq. then Sheriff for 
the ſame county, who, the ſame day, made his precept to the 
faid Thomas Smith, then Bailiff of the ſaid borough of Tvel- 
cheſter, to whom the execution of the ſaid precept did of right 

belong, for the election of two Burgeſſes to ſerve in Parliament 
for the ſaid borough, according to the ſaid writ.—That by virtue 


thereof, on the 2d day of February following, it was proceeded 


to an election for the ſaid borou gh; when Sir James Bateman, 
William Bellamy, Jabn Hopkins and the plaintiff, ſtood can- 
didates, and ſeveral electors voted for Sir James Bateman and 
the plaintiff, and ſeveral others for the other two candidates; 

and a poll being then demanded, was had, and taken in writing 
by the ſaid Bailiff. That on the 1oth of the ſame month, 
the plaintiff required the ſaid Bailiff, to deliver him a copy of 
the ſaid poll, and was ready, and offered to pay him any reaſon- 
able ſum of money, for the writing thereof, as he ſhould 
require: But the ſaid Bailiff did not deliver the ſame, but con- 
trary to his duty, and the ſaid act of Parliament, voluntarily, 
and utterly refuſed to deliver him- a copy of ſuch poll; 

whereby the plaintiff was entitled to demand and recover the 


ſaid penalty of 5oo/. 


The defendant Smith having pleaded the general iſſue, the 
cauſe was tried at the Lent aſſizes, holden for the county of 
Somerſet, 1716, before Mr. Juſtice Eyre, and a ſubſtantial jury; 
when after a long trial, and upon full evidence, a verdict was 
given for the plaintiff to the ſatisfaction of the Judge; it 
appearing, that Smith, who was a practicing Attorney, had be- 

ved himſelf in a very arbitrary manner, and that his whole. 
ee as Bailiff, and particularly this for which the action 
was brought, was in open defiance and contempt of the law. 


The Court of King s Bench having given judgment for the 
plaintiff Phelipps, upon this verdict, the defendant r 


brought a writ of error in the Exchequer Chamber; where 
BY R | | the 


Safes insarliament. 


the judgment was affirmed by all the Judges of the Court of 
Common Pleas, and the Barons of the Exchequer nen 


But to reverſe this judgment of affirmance, and alſo the ori- 


ginal judgment, Smith brought his writ of error in Parlia- 


ment; and tho he appeared by counſel on the arguing it, yet 
I haye not been able to find a printed caſe on his behalf, if any 


was ever printed. 


On the part of the defendant in error, it was ſaid, that this 
action was founded on a law made to remedy many great abuſes, 
committed by officers concerned in elections of Members to 
ſerve in Parliament ; which had long been complained of, and 
by which, if a remedy had not been timely applied, the very 


conſtitution of Parliaments might, in a great meaſure, have 


been ſubverted. And ſince the fact was clearly verified by the 


verdict, and the ground and nature of the action, as well as 
the form and manner of the proceedings, had been approved 
of by the judgment of all the Judges of England; it was hoped, 


that the judgment of * Exchequer Chamber would be af- 
firmed, with coſts. 


ACCORDINGLY, after hearing counſel on this writ of error, 
it was ORDERED and ADJUDGED, that the judgment given in 
the Court of King's Bench, and the affirmance thereof in the 
Exchequer Chamber, ſhould be affirmed ; and that the record 
ſhould be remitted, to the end execution might be had there- 


upon, as if no ſuch writ of error r had been brought into the 
Houſe. 


Then it was propoſed, ** That the plaintiff ſhould be ordered 
* to pay to the defendant the ſum of 5/. for his coſts, by 
< reaſon of the delay of the execution of the ſaid Judgment.” » 
And it being alſo propoſed, * That he ſhould pay 30/7. coſts: 
And a queſtion being ſtated on the firſt propoſition, and a debate 
enſuing thereon ; the queſtion was put, Whether the word 
* [five] ſhould ſtand part of the queſtion?” And being re- 
ſolved in the affirmative; it was ordered, that the plaintiff ſhould 
pay to the defendant the ſum of 51. for his coſts, by reaſon of 
the delay of the execution of the ſaid judgments 


Stephen | 


T.Lutwyche. 
J. Comyns. 


JoromentT 
affirmed, 
Jour. vol, 21. 


P. 91. 
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The Honourable James Al 


Gent. ſurviving Executors of Sir Wal. 2 kg 
ter Plunkett, deceaſed, and Planket ppellants. 
Plunkett, Eſq. : . 7 


ſenior, John Roberts, Gerald Cujje, 
James Macartney, junior, and Michael 
Cuffe, Eſqrs. CG TM 1 


Reſpondents. 


r 3th January, 1719. 


1 NCIS, Eatl of Longford, being ſeiſed of the manor of 

Granard, and other lands, in the counties of Long ford and 
Weſtmeath, in Ireland, of the yearly value of 7001. borrowed 
of Sir Walter Plunkett, the ſum of 5090/.; and for ſecuring 


the re-payment thereof, with intereſt after the rate of 10/. per 


ent. per ann. the ſaid Earl, together with Ann his Counteſs, 
Ambroſe Aungier his brother, and Sir Charles Fielding, a truſtee, 


by indentures of leaſe and releaſe, dated the 4th and 5th of 


March, 1680, conveyed the ſaid manor and lands to the ſaid 
Sir Walter Plunkett, and his heirs, ſubje& to a proviſo or con- 
dition of redemption, on payment of 57 or on the 6th of Sep- 
tember, 1682. 


This money not being paid according to the condition of the 
mortgage, Lord Longford executed a deed, dated the 14th of 
Fuly, 168 3, whereby he directed the tenants of the mortgaged 
premiſſes, to attorn to Sir Walter Plunkett, and pay him not 
only the accruing rents, but the arrears then due: And in this 
deed, there was a proviſo, ©* That whenſoever the ſaid Francis, 
Earl of Longford, his heirs or affigns, ſhould, at one entite 
«« payment, fully pay or ſatisfy unto the ſaid Sir Walter Plunkett, 
* his heirs or aſſigns, the ſum of money. ſpec ified in the ſaid deed 
4 of mortgage, being 57 50 l. together with all fuch other ſums 
of money, as ſhould be then due and unpaid for intereſt 
thereof; that then, and immediately after, the ſaid mortgage 
« and inſtrument, and all other deeds and inſtruments relating 


* to the premiſſes, ſhould be void.“ 
5 2 Purſuant 
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Purſuant to this laſt deed, Sir Walter Plunkett, in September, 
1683, got poſſeſſion of the mortgaged premiſſes, and quietly 
continued to receive the rents /and profits thereof ; except a 
ſmall parcel, which, about three years and a half afterwards, 
was evicted by Richard Barry and Richard Fleming, two of the 
Earl's judgment creditors, for 300 J.; and another ſmall part 
thereof, which was evicted by Edmund Ludlow, Eſq. under a 
prior mortgage for 500/. But notwithſtanding theſe evictions, 
Sir Walter Plunkett had a ſufficient ſecurity left for his money ; 
and he afterwards re-gained the poſſeſſion of the lands, evicted 
by the ſaid two judgment creditors. 


In 1688, the wars in Ireland broke out, and continued till 
about 1692, by which Lord Longford ſuffered greatly ; the 


counties of Longford and Tipperary, where his eſtate lay, being 


for the moſt part the ſeat of war, and expoſed to the ravage and 
devaſtation of the oppoſite armies ; which burnt and deſtroyed 
all his and his tenants houſes, to a very conſiderable value, and 
laid his lands waſte and untenanted. 


But notwithſtanding theſe calamities, from which the king- 
dom of Ireland was a long time in recovering, Sir Walter 
Plunkett, on the 23d of October, 1693, filed his bill in the 
Court of Chancery there, againſt Lord Longford and his brother, 
and alſo againſt Douglas Ludlow, the widow and executrix of 
the ſaid Edmund Ludlow, and the ſaid Richard Barry and Wil- 
liam Fleming ; praying, that the Earl and his brother, might 
either pay him the ſaid principal ſum of 5000/7. and the intereſt 
thereof, or ſtand forecloſed; and that the ſaid other defen- 
dants might come to an account, and deliver up poſſeſſion of 
the lands evicted by them, on being paid what ſhould PHU due 
to them. 


To this bill, the Earl and Douglas Ludlow put in their 


anſwer, and thereby ſeverally ſubmitted to an account ; but 


the defendants Barry and Fleming, were never ſerved with any 


proceſs, 


In January, 1699, Lord Longford exhibited his croſs bill, 
againſt Sir Walter, for an account, and to be at liberty to re— 
| deem, on payment of what ſhould appear to be due; to which 
bill, Sir Walter, by his anſwer, ſaid, he was ready to 
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come to an account, and willing to receive the ſaid principal 
ſum of 50007. with intereſt and coſts, and on payment * 
to reconvey the ſaid mortgaged premiffes. 


4 


04 

On the 26th of June, 1700, theſe canſes Were "WA" 3 when 
the Court decreed, that both parties ſhould go to an account 
before the Maſter, who was to audit and ſtate the ſame; in 
which account, Sir Walter was to be allowed his Principal 
mortgage-moncy, and the intereſt thereof, and was to account 
for what he had received, or might have received, without 
wilful default; and the conſideration of coſts was reſerved, | 
until the return of the report. 


In 1701, Earl Francis died; on whoſe death the hogour and 
eſtate deſcended to his brother and heir Ambroſe, Earl of Long- 


ford; and upon this occafion, both ſuits were revived. 


But in the following year, and before any great progreſs was 
made in the account, Sir Walter Plunkett died ; having firſt 
made his will, and thereof appointed the appellants Szephen 
Ludlow and Richard Fenner, and two others (fince deceaſed) 
executors ; to whom he deviſed all his real and perional eſtate, 
in truſt, for the other appellant Plunkett, for life, with divers 
remainders over; and thereby directed, that upon receipt of 
the mortgage- money due from Lord Longford, and other ſums 
which were then due, the ſame ſhould be laid out by his 
executors in the purchaſe of lands, to be ſettled to the uſes 
of his will. 


After Sir Walter's death, the cauſes were again revived by 


the preſent appellants ; but in 1704, Earl Ambroſe died, having, 


by his will, deviſed all his eſtate, and the equity of redemption 
of the ſaid mortgaged premiſſes, to his ſiſter Douglas Ludlow, 
for life; with remainder to Francis Cuffe, and the reſpondent 
James Macartney, junior, and their heirs for ever. Francis 
Cuffe afterwards died, leaving the reſpondent Michael Cufe, his 

brother and heir. RT 


In Michaelmas term, 1706, the 8 filed a new bill, 
partly in the nature of a bill of revivor, and partly as an origi- 
nal bill, againſt the faid Douglas Ludlow, Francis Cuffe and 


James Macartney ; ſtating the original mortgage, the poſſeſſion 
delivered 


, 
n 
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delivered in 1683, the decree in 1700, and the ſeveral other 
proceedings abovementioned ; and praying the benefit thereof. 
Both ſuits being revived, the appellants brought in a charge 
before the Maſter, charging the principal ſum of 5000/7. and 


intereſt for the ſame after the rate of 10/. per cent. from the 


date of the mortgage, till September, 1709. The Maſter, by 
his report, dated the 1ſt of July, 1712, certified the proceed- 


ings as they then ſtood in Court, the date and conditions of 


the mortgage, the proviſo for redemption, wherein 750/. was 
added for intereſt of the principal ſum of 5000/7. and, at the 
inſtance of the appellants, he alſo certified, the purport of the 


deed of the 14th of July, 1683, directing the tenants to attorn 
to Sir Walter Plunkett ; and, that in purſuance thereof, he and 


his repreſentatives had continued in the receipt of the rents 
from that time. | 


Exceptions being taken to this report, it was, as to ſome 
few particulars, referred back again to the Maſter ; and, dur- 
ing the ſubſequent proceedings before him, two interlocutory 
orders were made, directing the appellants. to join with the 
Maſter, in letting the lands to the beſt advantage : From theſe 


orders, the appellants thought proper to appeal; but they after- Jour. vol. 20. 
wards ſuffered the appeal to be diſmiſſed, for not entring into P. 43% 


a recognizance, purſuant to a ſtanding order of the Houſe. 


However, on the 29th of December, 1718, the appellants 
thought proper to exhibit a bill of review, to reverſe the 


decree of the 26th of June, 1700; but, without aſſigning any 


errors, as appearing in the body of the decree, ſave only, that 


the Court did not expreſſly dire& a particular account to be 
taken, of what remained due to Douglas Ludlow; whereas by 
the decree, all parties were ordered to go to an account : But, 
what they principally inſiſted on by this bill of review was, 
that the deed of Fuly, 1683, had been forgot or miſlaid, at the 
time of filing the original bill ; and, that if it had been laid 
before the Court, at the hearing in 1700, the Court would 
have allowed intereſt for the whole ſum of 57 50 J. mentioned 
in the condition of the mortgage: They alſo inſiſted; that 
Ludlow's mortgage had been paid off, or ſatisfied in the year 
i092; that Sir Walter Plunkett ought to have been let into 


A poſſeſſion 


Ibid. p. 471. 
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to 


—— poſſeſſion of the lands compriſed in that mortgage, and lit 
RES the appellants ought to have had intereſt for the annual rents 
thereof, from that time : It was further alledged, that 'the 
ſaid Douglas Ludlow, in the year 1506, conveyed to the reſpon- 
dent James Macartney, ſen. not only the lands which her 
huſband had evicted by virtue of his ſaid mortgage, but other 
lands alſo, of the yearly value of 400/.; that the rents thereof 
| had been laid out by Mr. Macartney, in buying in incum- 
ö brances affecting the Earl of Longford's eſtate; and that, in 
} conſequence thereof, the benefit of ſuch birgains ought to 
| belong to the appellants : The bill therefore prayed, that the 
ſaid decree might not ſtand in their way, or r obſtruct the relief 
ſought for in theſe particulars. 


; There was nothing offered to ſupport this bin, but an 
| affidavit of the appellant Plunkett; who ſwore, that, on the 
| 21ſt of November then laſt,, he found the ſaid deed of the 
14th of July, 1683, and had never before peruſed, or even 
| | ſeen the infide of the ſame; and he believed, that it was 
1 miſlaid at the time of filing the original bill, or that Sir Walter 
| Plunkett, thro' age or infirmity, had forgot it. 


; The reſpondents having demurred to this bill, the demurrer 
| was argued on the 5th and 6th of February, 1718 ; when the 
Court declared, that the plaintiffs were not relievable as to 
all or any of the matters in their ſaid bill of review con- 


j tained ; and therefore allowed the demurrer, and diſmiſſed the 
[ bill with coſts. 


From this order of diſmiſſion, and alſo from the decree of 
the 26th of June, 1700, the preſent appeal was brought ; but, 
Jour. vol. 21. UPON it's being received, the Houſe was pleaſed to order, that 
hex the reſpondents ſhould be at liberty to go on with the account 
before the Maſter, notwithſtanding the appeal. According!y, 
the Maſter reported due to the appellants, the ſum of 10, 139“ 
n 175. 7d. only; and yet, they ſtill continued in the receipt of 
ſo much of the mortgaged premiſſes, as, with the Maſter's 
| approbation, were let at 800. per ann. 
| 


£2 2 52 


rr — — 


S. Cow per. In ſupport of the appeal, it was argued to be agreeable | to 
N. Raymond. juſtice, and the conſtant courſe of equity, that when, after a 


ö mortgage is forfeited, the mortgagor and mortgagee Come to 2 
| | new 
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new agreement, and it is by any deed or writing ſignified to 


be their intention, that the mortgaged premiſſes thall ſtand a 
ſecurity for the principal and intereſt then due, and for the 
intereſt of the ſaid whole principal and intereſt; the mortgagee 


ſhall have an account from the time of ſuch new agreement, 
for the whole ſum ſo due, and ſhall be allowed intereſt for the 
Game : And, by the ſaid deed of the 14th of Fuly, 1683, it 
was expreſſly declared to be the intention of Earl Prencis, 


that Sir Walter Plunkett, his heirs and aſſigns, ſhould quietly 


hold and enjoy the ſaid mortgaged premiſſes, until payment of 
the ſaid 57507. and the intereſt thereof. That it was con- 


ceived to be the known rule and practice of Courts. of Equity, 
to make a mortgagee, who holds the premiſſes under colour of 


his mortgage, after it is ſatisfied, pay intereſt for the ſeveral ſums 
he ſo receives, after ſuch ſatisfaction; and the reaſon was 


ſtronger for allowing the appellants intereſt for the rents of 


the ſaid evicted premiſſes, from the time that Ludlow's. mort- 


gage was ſatisfled; becauſe they had ſuffered ſo much by the 
great arrear which was due to Sir Valter Plunkett, and till 
remained due to them; and more eſpecially, ſince there was a 
contrivance between the Earts and their fiſter, the ſaid Deuglas 
Ludlow, to keep Sir Walter Plunkett and the appellants out 
of the poſſeſſion of the ſaid evicted lands. That Mr. Macart- 
ney, from the time of Mrs. Ludlow's conveyance to him, was 


as a truſtee for the appellants, for ſo much money as he ought 


to have paid to them, out of the lands ſo conveyed to him 
by her; and that therefore, the purchaſes which were made 


by him with that money, ought to have been decreed to be in 
truſt for the appellants. 


On the other fide it was contended, that the matters relied 
on by the appellants, both in their bill of review and in their 
preſent appeal, were contrary to the rules eſtabliſhed in Courts 
of Equity ; inaſmuch as they tended to draw into examination 
matters already ſettled, or ſuch as might have been put in iſſue 
in the firſt ſuit, . or ſuch as might have been ſettled. on the 
account before the Maſter, by the directions given at the hear- 


ing, in 1700. That the negligence or forgetfulneſs of perſons, 


under no ſort of legal incapacity, and in matters lying within 
their own knowledge and power, was never deemed a ſuffi- 


cient foundation for a bill of review; it being an excuſe 
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if allowable in any caſe, at did. not ſeem, roper to be 9 
in favour of Sir Walter Plunkett, who was bred to the Ph 
ſign, of the. law, and, at the. time of filing his orig inal b 


Was, Prathonotary, of the Court of Common Pleas in Tala 


and executed that office i in perſon, and y was not likely to forget 
or-ngglect ; his own, intereſt. That the intent of e deed of 


July. 168: 3, Was only to le Sir Walter Plunkett ints © the 
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receipt of the rents, and enlarge the time f for redemptis on; 
but it did ngt thereby appear, to be agreed or intended, that 
the money then due for intereſt, ſhould from thenceforth c carry 
intereſt; nor was it ſo underſtood, either by Sir Walker 6 or the 


appellants who, through- the courſe of this tedious. cauſe, 


from it's commencement, till the time of bringing the faid 


hill of. review, never 2 more than intereſt for the 


— they neglected it, when 4 had ſo fair an ee 


it did not ſeem "reaſon; ble, that that matter ſhould be now 


enquired into ; when t appellants appeared to have ſo ample 
a ſecurity, and when the reſpondents | were reddy to pay both 

principal. and, intereſt, and had actually, in the year 1 17 516, 
offered to pay the appellants 10, 5 ol. which was more 15 
what was now reported, due to them ; but the appellants, by 


- . — 


all manner of delays, had endeavoured to avoid receiving the 


ſame, in order that intereſt might ſtill run on at ſo high a rate 


as 10“. per cent. and that they might continue in the receipt 


of the profits of the ſaid mortgaged premiſſes. And, as it was 
not pretended by the appellants, in their ſaid bill of review, 


that their ſecurity was either ſcanty or defective; there ſeemed 


to be no colour for their having the benefit of the bargains 
alledged to have been made by. Mr. Macartney, who ated 


therein as a truſtee only for the reſpondents during their 
. 


eg 4 


| AccorpinGLy, after hearing 888 on this 4 peal,. it Was 
ORDERED and AD JUDGED, that the fame ſhould be diſmiſſed; 
and the order and decree therein complained of, affirmed: And 
it Was further ORDERED, that the appellants ſhould pay to the 
reſpondents, the ſum of 401. for their coſts, in reſpect of the 
ſaid appeal, 


M atthew 


payment of roo J. and intereſt. 


praying either payment of his principal money and intereſt, or 


his report of the 24th of March, 1709, certified that there 
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Matthew: Lant, Ed = „ 2 Apodilant. C6236. 
Alice Criſpe and I, illiam Criſpe, - ett Reſpondents. 
| 18th January, 1719. 


V indenture dated the 15th of October, 169 3. Williaw Viner,vol. 15. 
Criſde, deceaſed, father of the reſpondent William, and Leb 
huſband. of the reſpondent Alice, mortgaged a parcel of land i in 2 Ed. ca. ab. 


Leighton, in the county of Huntingdon, of the value of 100. 599+ Ca, 21. 
fer ann. to one Mary Cranford. for 1000 years, redeemable on 


This mortgage became afterwards legally veſted in the appel- 
lant, as a ſecurity for 250/. and intereſt ; and the intereſt being 
greatly in arrear, the appellant, in Miebaelmas term, 1708, 
filed his bill againſt the reſpondeats in the Court of Exchequer, 


a forecloſure of the equity of redemption ; and, upon hearing 
the cauſe on the 24th of February, 1709, it was decreed, that 
on the defendants paying what was due to- the plaintiff for 
principal, intereſt and coſts, they ſhould redeem the ſaid mort- 
aged premiſſes ; but in default thereof, ſhould Rand forecloſed 
of their equity of redemption : And it was referred to the 
Deputy Remembrancer, to compute what was due on the 
mortgage, and to tax the plaintiff his coſts. 


The Deputy Remembrancer having taken this account, by 


would be due to the plaintiff for principal, intereſt and coſts, 
on the 22d of May, 1710, 345. And the cauſe being heard 
upon this report on the 4th of May, 1710, the defendants 
were ordered, on the ſecond day of the then next Mrchaelmas 
term, to pay the plaintiff the faid ſum of 345 J. with ſubſe- 
quent. intereſt and coſts from the ſaid 22d of May; but, in 


default of ſuch payment, the defendants ſhould be foreeloſed 
of their equity of redemption. N 


Subſequent to this decree, the plaintiff brought his eject- 


ment, in order to. get into poſſeſſion of the mortgaged premiſſes; 


2 where- 


15 


— whereupon the defendants, on the 2 zd of June, 1710, applied 


1719. 


gens to the Court, and obtained an order by conſent, that upon 


in manner therein mentioned, the time to redeem ſhould be 


| orechſed, 
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their giving judgment in the ejectment, the time for redemp. 
tion ſhould be enlarged, to the firſt day of the then next 
Hilary term, and no longer. N 


But, inſtead of complying with the terms of this order, the 
defendants, on the 23d of January, 1710, moved the Court 
for further time to redeem; when the Court thought fit to 
make another order, that upon their paying the plaintiff 1000. 


enlarged to the laſt day of Trinity term, 1711. But, in caſe of 
failure of payment off the remainder of the money 'due upon the 
ſaid decree, with further interęſt and coſts, on the laſt day of 
the ſaid Trinity term, the 4 efendants were to Aland abſolutely 


' Purſuant to this laſt order, the Jeferidhints paid the 1000 
but no more; and, on the 27th of June, 17 10, they again 
applied for further time to redeem, when the Court indulged 
them with a fortnight longer; but ordered, that in caſe tbe 
de efendants did not pay the monies decreed, with ſubſequent eg 
and coſts, by that time, they ſhould be a forecloſed. 0 


| Notwithſtanding theſe orders, the defendants. Rill Sos 
default; and there being more due to the plaintiff on the 
mortgage, than the eſtate was worth, he, about M5ichaelmas, 
1711, entered into poſſeſſion, and conſidered himſelf as having 
an abſolute eftate in the mortgaged premiſſes, by virtue of the 
decree, and the faid ſeveral orders ; and accordingly proceeded 
to make improvements thereon, by pulling down ſome build- 
ings which were in a ruinous condition. 1 


After the plaintiff had been ſix years in poſſeſſion, without 
any kind of interruption from the defendants, they, on the 
27th of November, 1717, thought proper to move the Court, 
for further time to redeem; when an order was made, that 
upon the defendants paying the plaintiff 50 J. more on or before 
the firſt day of the then next Hilary term, the time for redemp- 
tion ſhould be enlarged, till the ſetting down of cauſes after 
that term. And, in the mean time, the Deputy Remem- 
brancer was to take an account of the rents and profits of 


the 
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poſſefſion ; ; but if the defendants ſhould not redeem by the time 


aforefard, rhe ſaid 561. with the 1 1001, * * were 
to be forfeited. 


The defendants, on the 23d of Fanuary, 1717, tendered this 


col. to the plaintiff, which he refuſed to accept; and, on an 
affidavit of ſuch tender and refuſal, it was ordered, that the 
former order of the 27th of November ſhould ſtand, and that 
the gol. ſhould be brought into Court, which was accordingly 


done. 


On the 11th of February, 1717, upon the defendants 
motion, the time for redemption was further enlarged to the 


firſt day of the then next Eafter term; and a commiſſion was 
granted for the examination of witneſſes, touching the account. 
—And, on the goth of April, 1718, the time was again 
enlarged to the end of the then next Trinity term; and, in 
the mean time, the Deputy was to carry on the account. 


On the 26th of January, 1718, the Deputy made his report, 
and thereby certified, that there was due to the plaititiff 357. 
95. 7d. over and above the 1001. which he had received, and 
the rents and profits of the eſtate; but, as to the matter of 
pulling down the buildings, he could not, by reaſon of the 
variety of evidence, determine any thing. 


The cauſe being ſet down upon this report, was heard on 
the 1th of February, 1718, when the Court directed an iſſue 
at law, to try whether, and how much, the eſtate was damnified, 
by pulling down the houſes. 


But from the order of the 27th of November, 1717, and the 
feveral ſubſequent orders, the plaintiff appealed ; contending, 
that it was not conſiſtent with the rules or practice of Courts 
of Equity, or warranted by precedents, to enlarge the time 
for redemption of a mortgage after the mortgagor's acquieſ- 
cence for {ix years, under a forecloſure by his own conſent ; and 
eſpecially, after an alteration had been made in the eſtate, either 
by pulling down the buildings, or enlarging them, or otherwiſe. 
That the appellant had been two years in poſſeſſion, when he 
pulled down the buildings upon this eſtate, which he might 
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E. Northey. 
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reverſed, 
Jour. vol. 21. 
p. 200. 


Caſe 21. 


Viner:vol. 21. 
p. 226. 
Nolte to Ca, 8. 


caſes in Parliament. 


reaſonably look upon as his own, having ſuch a title as would 
have ſatisfied a purchaſor ; and. therefore it might well be 
preſumed, that the appellant thought the pulling down the 
buildings, would be a means to increaſe the clear rents, and 
ſo it manifeſtly appeared by the proofs in the cauſe. The 
the directing of the iſſue, tended to puniſh the appellant as a 
wrong doer upon an eſtate, which, under the ſeveral- decrees 
and orders of forecloſure, was abſolutely his own ; and that 
there could not be the leaſt probability of a redemption in 
this caſe, becauſe the money reported due to the appellant, 
amounted to as much as the clear rent of the eſtate, at fifty 
eight years purchaſe ; excluſive of ſubſequent intereſt and coſts, 
in aſe the iſſue ſhould be tried, and the cauſe come on to be 
heard again, after ſuch trial. 


On the" other fide it was inſiſted, that We penn O acqui- 
6ſcing under 'the order of the 27th of November, 1717, joining 
in commiſſion and examining witneſſes, and not oppoſing the 
ſubſequent orders for enlarging the time, amounted to an 
admiſſion, that thoſe orders were Juſt, and that the eſtate in 
ee was till redeemable. 


Bur, after hearing counſel on this appeal, it was oRDERED” 


* ADJUDGED, that the ſaid order of the 27th of November, 


1717, and all the ſubſequent orders and proceedings, complained 
of in the ſaid appeal, ſhould be reverſed. 


James H, 7 ory on 4 demiſe} ? 

of John, Lord Baron of King- Plaintiff 135 
ion in Ireland. 2 Error. 

J 


Ul 


William Babbington, <a Defendant 


25th January, 1719. 


4 1 HE Lord Kingſton brought his ejectment againſt the 
defendant in the name of the preſent plaintiff,. for the 
recovery of certain lands in dreland, and inter alia, of 1000 
acres 


Caſes' in Parliament. 


acres of mountain; and on the trial, a challenge was made by — 
the defendant to the array of the pannel, becauſe the Sheriff did 2 

not return a Knight, as by the law of Ireland he ought to do, 
in, all caſes where a Peer of that kingdom is plaintiff, To 
this challenge, the nominal plaintiff demurred, inſiſting, that 
the Lord King /ton was not plaintiff in the cauſe ; but on argu- 
ing this demurrer, the Judges over-ruled the challenge, and 


affirmed the array; whereupon the trial went on, and a verdict 
was given againſt the defendant. 


To reverſe this judgment, the defendant brought a writ of 
error, in the Exchequer Chamber of Ireland, where the Judg- 
ment was reverſed ; becauſe a Knight was not named in the 


pannel of the jury, and becauſe an ejectment did not lie for 2D 
mountain land. 


Whereupon the plaintiff brought a writ of error in Parlia- 
ment, for reverſing this judgment of reverſal ; inſiſting, that it 
appeared by the record, that a Peer of the realm was not 
plaintiff. or defendant in the cauſe, and therefore it was not 
neceſſary that a Knight ſhould be named in the pannel ; nor 
could the Sheriff know by the writ of venire (which was his 
authority for impanneling the jury) that a Peer was leflor of 
the plaintiff, or any way concerned in intereſt. And that in 
Ireland, mountiin was deemed a diſtinct ſpecies of land, as well 
as meadow, paſture, or bog ; for which reaſon, the Court of 
King's Bench in England had lately, on great conſideration, 


adjudged, that an ejectment did lie in Ireland for lo many 
acres of mountain. 


T. Reeve. 
R. Raymond. 


For the defendant it was urged, that the judgment of reverſal E. Northey. 
was well given; becauſe it was a known rule of law, that in T.Lutwyche. 
every action brought by or againſt a Peer, there muſt be a 
Knight returned on the jury ; and that the challenges in ſuch 
caſes for want of a Knight, had been often known to prevail, 
whether made by the Peer, or by any party to the ſuit. 


Bur, after hearing RON? on this writ of error, and the Juvcnent 
opinion of the Judges preſent, in relation to ſome points of 3 RY 
law to them propoſed, having been delivered; it was ORDERED P. 209. 
and ADJUDGED, that the Judgment of-reyerſal given in the 
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2 Eq. ca, ab, 
207. ca. 2. 


Jebn Ociſbott, = — ; Reſpondent. 
27th January, 1719. 


N the year 168 5. Ambroſe Muſchamp, Eſq. as Lord of the 

. manor of Eaſt Horſley, in Surry, came to an agreement with 
the tznants holding of the fame manor, for incloſing a piece of 
ground called the Great or Lower Common ; which was parcel 
of the manor, and on which the tenants had a right of common. 
And to effectuate this agreement, Mr. Muſchamp, by a ſeparate 
inſtrument, dated the 24th of May, 1685, releaſed each par- 
ticular tenant from all quit-rent, and other ſervices, due to 
him as Lord of the manor ; and the tenants, by another inſtru- 
ment of the ſame date, under their hands and ſeals, conſented 

to the incloſure, and releaſed all their right of common in the 
ground ſo to be incloſed. 


Soon afterwards, Mr. Muſchamp ſet about making this in- 
cloſure ; but the hedges being privately thrown down, and other 
obſtructions happening, he relinquiſhed the deſign : fo that the 
tenants of the manor continued to enjoy their right of common, 
and to pay their quit-rents, and do ſuit and ſervice at the Lord's 
Courts, in the ſame manner as if no ſuch agreement had ever 
been made; but the inſtruments which had been reciprocally 


executed, in conſequence of that agreement, were neglected to 
be cancelled. 


In 1701, Mr. Muſchamp ſold and conveyed this manor to 
the appellant ; whereupon the ſeveral tenants, and particularly 
the reſpondent's father, paid their quit-rents to her, and did 
ſuit and ſervice at her Courts, as Lady of the manar, .* aa 
. years, Without any objection. 


But the reſpondent having. upon his father's death. become 
entitled to his farm called Green Dean, ſuffered the quit-rent 10 
3 run 


hid 


t to 
run 


ſuit and ſervice, and put ſheep and cattle upon the common 


the reſpondent himſelf had allowed a payment made by his 
the diſtreſs. 


Caſes in Parliament. 


cun in arrear; and therefore, in July, 1716, the appellant cauſed 9 -0de 
a diſtreſs to be made for the amount of the arrears. Where | 
upon the reſpondent replevied, and having found the releaſe _ | | 
executed to his father, by Mr. Muſchamp, upon the occaſion | 

above mentioned ; he pleaded the ſame in bar of the appellant's 


avowry ; ſo that judgment was given againſt — with damages 
and coſts. 


The appellant being hereupon adviſed to ſeek relief in a 
Court of Equity; ſhe 'accordingly exhibited her bill in Chan- 
cery againſt the reſpondent, for payment of his quit- rent for 
the time paſt and to come; and that he might be compelled to 


do his ſuit and ſervices at the Courts of the ſaid manor, as the 
other tenants did. 


To this bill, the reſpondent pleaded the ſaid agreement between \ 
Mr. Muſchamp and his father, and the ſaid releaſe; and by 
his anſwer, he denied the equity of the bill. The plea was 
argued and allowed, and the anſwer being replied to, and wit- 
neſſes examined, the cauſe was heard on the 4th of July, 1719, 
before the Lord Chancellor Parker; when the Court thought 
fit to order, that the hill ſhould ſtand diſmiſſed with coſts. 


From this decree, the plaintiff appealed ; inſiſting, that it T-Lutwyche. | 
fully appeared by the proofs in the cauſe, that the agreement R.Raymond. | 
between Mr. Muſchamp and his tenants, had been mutually 1 
waived, and that each party fully enjoyed their reſpective rights 
as before. That the reſpondent's father, in particular, did 
conſtantly afterwards until his death, pay his quit-rent, and do 


without interruption ; and tho' he lived 25 years after the agree- 
ment, he never ſet up or inſiſted upon the releaſe. And that 


tenant for a relief, and never inſiſted on the releaſe till after 


On the other ſide it was contended, that the agreement was 
made at the inſtance and deſire of Mr. Muſchamp, and to pro- 
mote an advantage which he propoſed to himſelf from the 
intended incloſure ; that it was accordingly executed between 


the parties by proper conveyances, whereby the tenants right 
of common, and the Lord's title to the quit-rents and ſervices, 
Vor. II. 8 


J. Ayloffe. 
C. Talbot. 


Were 


Decree 
reverſ:d, 
Jour. vol, 21. 
p. 212. 


"4 


Caſe 23. 


Viner, vol. 4. 
P-103. ca. 20. 
vol. 11. p. 279. 
ca. 5 3. 

2 Eq. ca. ab. 
456. ca. 8. 
5 24. ca. 6, 
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were mutually exti inguiſhed; and that therefore, the ſevelal 
proceedings, both in law and equity, touching the richt in 
queſtion, were well founded, and ought to be confirmed. M 


Bur after hearing counſel on this appeal, it was oRDEREp 


and AaDJUDGED, that the decree therein complained of, ſhould 
be reverſed : And it was further oRDERED, that the reſpondent” 


| ſhould deliver up the releaſe, executed by Ambroſe Muſchany, 


to the reſpondent's father, dated the 24th of May, 1685 ; and 
that the other releaſe of the ſame date, executed by the reſpon- 
dent's father and others, to the ſaid Muſebamp, ſhould be can- 
celled, as to the reſpondent; and that the reſpondent ſhould 
account with, and pay to the appellant, the arrears of the quit. 
rent in queſtion; and that the meſſuage, farm and lands, in 
the bill and anſwer mentioned, called Green Dean, ſhould be, 
and continue for ever thereafter, charged and chargeable with 
the payment of the ſaid quit- rent, and with the performance of 
all the other ſervices, which the ſame were ſubject to before the 
ſaid releaſes; and that the reſpondent, his heirs and afligns, and 
his and their tenants, ſhould enjoy their right of common, of 
and in the ſaid Great or Lower Common and elſewhere within 
the ſaid manor, as if the ſaid releaſe of the 24th of May, 1685, 


had never been executed by the reſpondent's faid father. 


Elizabeth, Dutcheſs Dowager of Hamilton, Appellant. 
Robert Incledon, 5 — Reſpondent. 


Vy 


1ſt February, 1719. | | 
HE appellant and the Duke of Hamilton, her late huſband, 


having brought an ejectment upon their own demiſe, 
for the recovery, in right of the appellant, of a conſiderable 
eſtate in Staffordſhire; did in Michaelmas term 1710, employ 
the reſpondent, as their attorney, to carry on the ſaid action. 


But in November, 1712, and before the action was determined, 
the Duke died; whereupon the appellant requeſted the reſpon- 
dent to proceed in the 3 and alſo to defend an ejectment 
brought 


d 4. 


brought againſt her and her tenants, for other lands in.Stafford- 
ſpire; and judgment being given in both theſe actions, againſt 


the appellant's title, ſeveral writs of error were brought by 
the reſpondent, by her direction, to reverſe thoſe judgments. 


In December, 1715, ſome differences aroſe between the ap- 
pellant and reſpondent, fo that from that time, he ceaſed to be 
concerned as her attorney; and therefore he ſoon afterwards 
delivered to Mr. Salkeld, her Grace's new attorney, his bill of 
coſts, which amounted to 6247. 15s. 24. towards which, he 
had received in the Duke's life-time, 184/. 125. and after his 
death, 135. 7s. 6d. which being deducted, left a balance 
due to the reſpondent, of $3044. 15. 89. 


The appellant neglecting to pay the reſpondent this balance, 
he, in Michaelmas term 1718, brought an action againſt her, 
in the Court of Common Pleas, for the ſame ; whereupon, in 
Hiary term following, the appellant exhibited her bill againſt 
the reſpondent, in the Court of Exchequer, for an injunction 
to ſtay his proceedings at law; ſuggeſting, that ſo much of the 
buſineſs charged in the reſpondent's bill, as amounted to 3341. 
55. 7d. was done in the Duke's life-time, and that ſhe, tho 
his adminiſtratrix, was not liable to pay the ſame, - becauſe ſhe 
had no aſſets; but that the Duke's mother had provided a fund 
for the payment of his debts: And therefore ſhe inſiſted, that 
(he was liable only to ſatisfy ſo much of the reſpondent's bill, 
as was for buſineſs done after the Duke's death, being 289 /. 


15s, 74. and having paid 1351. 7s. 6d. towards the ſame, ſhe 
was willing to pay the reſidue.” | 


The reſpondent having anſwered this bill, brought his action 
to trial, before the Lord Chief Juſtice King, on the 6th of 


February, 1718 ; when the appellant's counſel inſiſted, to have 


the money paid by her, applied to diſcharge that part of the 
buſineſs, which was done after the Duke's death ; but it ap- 
pearing, that ſuch money had been received and applied indefi- 
nitely, towards the reſpondent's whole demand, the jury gave 
a verdict, to the ſatisfaction of the Judge, for 289/. 15s. 7d. 
which was the total for the buſineſs done after the Duke's 
death, but was 14. 6s. 1d. ſhort of the reſpondent's demand. 


After 
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C. Phipps. 


W. Hamilton. 


might be of very dangerous conſequence, to oblige a widow to 


having been affirmed thereon, and the damages and- coſts ſettled 


< the reſpondent's proceeding at law upon his judgment And 


. Duke's time, or ever made any ſuch demand, till two years 


Cales' in Batiitament,® 


Kher this verdict, the appelliht-moved for a new trial; which: 
beg refuſed, ſhe brought a Writ of error, and the judgment 


at the ſum of 3441. the appellant; on the 28th of Oftober 
1719, moved the Court of Exchequer for an injunction to ſtay 


obtained an order, ex parte, that the reſpondent, on the Ach bfi! 
November following, ſhould ſhew cauſe, why an * inj\in&jon" 
ſhould not be granted; but after hearing counſel on that day for" 
both parties, the Court dilcharged the order, and err e : 


«74 bi 
grant an injunction. | | 1299 
1537 Jr? 


From this order of the = of - November, the Dutcheſs. ap- 
pealed; and on her behalf it was inſiſted, that no widow is 
liable in her own right, to make ſatisfaction for the debts of 
Her huſband, his aſſets being the proper fund for that purpoſe; 
and yet the demand in queſtion, was undoubtedly a debt of the 
late Duke's, and the appellant had none of his aſſets. That it 


be anſwerable for the coſts of ſuch ſuits, as the hufband, in his 
life-time, ſhould bring in the name of the wife, even tho' in 
her right ; fince the wife is entirely under the controul of the 
hüſband, for thereby a liberty might be taken very much'to 
the prejudice of widows, That as this was a debt of the 
late Duke's, and to which the appellant was not liable in her 
own right ; ; ſo ſhe never undertook to pay it, or made any pro- 
miſe to that purpoſe : This the reſpondent had by his anſwer 
admitted to be true, nor did he ſo much as pretend, that he 
ever aſked the appellant to make ſatisfaction for the arrears in the 


after the appellant had diſcharged him from any farther concern 
in her buſineſs. That as great part of the money claimed by 
the reſpondent was the debt of the late Duke, and he had 
obtained a verdict for his whole demand, as well what was due 
from the Duke as the appellant ; it ſeemed unreaſonable, and 
inconſiſtent with the rules of equity, that the reſpondent ſhould 
be at liberty to take out execution againſt the. appellant, for 
more than was due to him from her in her own right ; and 
therefore an injunction ought to have been granted, to prevent 
any proceedings till the cauſe ſhould be heard, That tho' the re- 


ſpondent by his anſwer, inſiſted upon the — 8 being liable 
for 
2 


Cafes in Paritament. 


fot his whole demand, yet he thereby ſubmitted that to the 
judgment of the Court; and therefore it was conceived, he 

ought not to proceed any farther at law, till the determination 
of the Court could be had, upon the hearing of the cauſe. 


On the other ſide it was contended, that the appellant having 
had the benefit of a diſcovery from the reſpondent's anſwer, 


before the trial, and the damages being afterwards aſcertained 


by a verdict, there was no room for a Court of Equity to con- 
troul or Proportion ſuch damages ; and the whole matter of the 
appellant's bill in equity, beyond the diſcovery, was proper only 
for her defence at law. That the appellant, by her appeal, 


endeavoured to impeach the verdict; but it was conceived, that 


could not regularly be done, without bringing the ſame in judg- 
ment before their Lordſhips by writ of error; and eſpecially, 
as the ſame was not mentioned in the pleadings of the cauſe. 


That the appellant having, after the Duke's death, continued 


the reſpondent in the management of thaſe ſuits, of which ſhe 
would have had the whole benefit, in caſe ſhe had prevailed, 
together with all the coſts; and having had the uſe and he- 
nefit of all the deeds and writings then in the reſpondent's 
cuftody, {which by the practice of the Courts below, the apy 
pellant could not have had, without firſt paying all that was due 
to the reſpondent) and by that means the benefit of all the 
former proceedings in the Duke's life-time, ſhe ought to an- 
ſwer the charges of thoſe proceedings; and therefore the 
reſpondent humbly hoped, that the appeal would be diſmiſſed 


wath coſts. 


AccoRDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed, 
and the order therein complained of, affirmed : And it was 
further oRDERE PD, that the appellant ſhould pay to the reſpon- 


appeal, 


dent, the ſum of 20 J. for his coſts, in s of the . 


Orven 
affirmed. 
Jour. vol, 2. 
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Edward Trevor, Eſq. and Allen, Lord '; o/ 


1 Wms. 622. 
9 Mod, 161. 


10 Mod 436. 


1 Eg. ca. ab. 
387. 

Viner, vol. 
IO. p. 247. 
Ca. 17 260. 
ca. 2 291. 
ca. 7. vol. 13. 


p. 374. ca. 
10. vol. 14. 


p. 572. ca. i. 
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475 ca 4. 
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Viſcount Middleton, and Lady Arn, Reſpondent 
vai Wife, - - — 


5th F e 1719. 


: 
1 8 


IR John Trevor, Knight, (formerly Maſter of the Ralls) 
being ſeiſed in fee of divers meſſuages, lands and here- 
ditaments, in the counties of Denbigh and Salop, of the-yearly 
value of 240/.; by articles dated the 23d of October, 1669, in 
conſideration of his intended marriage with Mrs. Jane Puliſtone, 


widow, covenanted with William Saliſbury, Eſq. and Sir Richard 


Lloyd, Knight, that he would, before the end of two years 
next after the date of the articles, at the requeſt of the truſtees, 


their heirs or aſſigns, ſettle, convey and aſſure to them, and 
their heirs, as they and their heirs, or their counſel in that 
behalf ſhould direct and appoint, the ſaid meſſuages and pre- 
miſſes, to the ſeveral and reſpective limitations and uſes, in the 
ſaid articles mentioned and expreſſed, and alſo in the ſaid ſettle- 


ment and conveyance, as ſhould be limited and agreed upon by 
the ſaid Sir John Trevor, and the truſtees as aforeſaid, and to no 
other uſe, intent or purpoſe whatſoever ; (that is to ſay) to the 


uſe of him the ſaid Sir John Trevor, for life, without impeacb- 


ment of waſte ; remainder to the uſe of the ſaid Fane his intended 
wife, for her life; remainder to the uſe of the heirs males of his 
body, on her body to be begotten ; and the heirs males of ſuch 
heirs males lawfully iſſuing; with remainder to the uſe of his 


own right heirs. And the ſaid Sir John Trevor did thereby for 
himſelf and his heirs, covenant with the ſaid truſtees, that the 
ſaid premiſſes ſhould remain to the ſaid Fane, his intended wife, 


during her life, after his own deceaſe, free from all incumbrances: 


And, that in caſe the ſaid uſes and limitations in the ſaid article, 
were not thereaſter well raiſed, according to the true intent and 


meaning of the articles; that then be and his heirs, ſhould Jens 


3 


and be ſeiſed of the ſaid premiſſes, until ſuch time as a further 


aſurance ſhould be theres of made, to the uſes of the ſaid articles. 


The marriage | ao afterwards took effect, and Sir Fobn had 
iſſue by the ſaid Jane, the reſpondent Edward Trevor, his eldeſt 
ſon ; and the appellants, and the reſpondent Lady Middleton. 


No ſettlement was ever made purſuant to theſe articles, nor 
was any requeſt made by the truſtees for that purpoſe ; but 
the reſpondent Edward having incurred his father's diſpleaſure 
by an improvident marriage, and Sir John apprehending that 
he had an eſtate tail veſted in him, which it was in his power 
to bar; he and his Lady accordingly, in the years 1692 and 
1698, levied three ſeveral fines of the premiſſes, and by inden- 
ture dated the 29th of September, 1699, the ſaid fines, as to 
all the premiſſes therein compriſed (except ſome part thereof 
in the county of Salop were declared to enure to the uſe of 
the ſaid Sir John Trevor and Dame Fane his wife, for their 
lives; remainder to their ſecond ſon, the appellant John Trevor, 
and the heirs males of his body ; remainder to the appellant 
Arthur Trevor in tail male; remainder to the appellant Tudor 
Trevor in tail male; remainder to ſuch uſes as the ſaid Sir 
Jobn Trevor, by deed or will ſhould appoint ; and for want of 
ſuch appointment, to the uſe of his eldeſt daughter the Lady 
Middleton, and his ſecond daughter the appellant Prudentia 
Trevor, and the heirs of their reſpective bodies. And as to 
ſome part of the excepted premiſſes, to the uſe of the right 
heirs of Thomas Edwards ; to whom Sir John had before that 
time ſold the ſame: And as to the. reſidue thereof, to the uſe 
of the ſaid Sir John Trevor and his heirs. And, in order to 
prevent any of his younger ſons from being guilty of the like 
acts of diſobedience in marriage, as had been committed by 
their elder brother; it was by this deed provided, that in caſe 
any of his ſaid younger ſons ſhould, in his life-time, marry 
any woman without his conſent firſt had in writing, under his 
hand and ſeal ; -that then it ſhould be lawful for him the faid 
Sir Jobn Trevor, to demiſe and leaſe the premiſſes ſo ſettled upon 
his ſaid ſons as aforeſaid, or any part thereof, to any perſon or 
perſons, for the term of 500 years, or any leſs number of years, 
without impeachment of waſte, and with or without any rent ; 


2 they, or any heirs of their bodies ſhould ſo 0 long continue in 
eing. 
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pP—— "This . was delivered to Edward Vaughen, 5 


Caſes in Parliament. 


one. of the truſtees therein named, who kept the fame till after 
Lady Trevor's death ; when, by Sir Jabn's conſent, it was 
delivered to the appellant Jobn Trevor. 


My 
On the 26th of May, 15 17, Sir Jobn Trevor died inteſtate; 
and upon his death, the reſpondent Edward, as his eldeſt ſon 
and heit at law, became entitled to the ancient eſtate of 'the 
family in Treland, worth above 26,0007. to another eſtate in 
England of zool. per ann. and to about 10,0007. as his diſtri. 
butive ſhare of Sir John's perſonal eſtate. 


In October following, the reſpondent thought proper to 
exhibit his bill in the high Court of Chancery againſt the 
appellants and others, praying a ſpecific performance of his 
father's marriage-articles, and to have a conveyance made 
according to the intention thereof ; infiſting, that thoſe articles 
were only an executory agreement, for a further ſettlement of 
the premiſſes therein compriſed, and that it was not in the 
power of his father to bar the limitations thereof. 


The defendants, the younger children, by their anſwers to 


this bill inſiſted, that the articles ought to be conſidered as 2 


compleat ſettlement ; and that Sir Jabn Trevor had thereby an 


eſtate tail, which, by the fines of 1692 and the deed of Sep- 


tember, 1699, was docked, and the lands veſted in the defendant 
Jobn Trevor in tail male, with the ſeveral other remainders over. 
But if the articles were to be looked upon as executory, and 
as an agreement for a future ſettlement only; that then the 
plaintiff had lands deſcended to him from his father, of far 
greater value than thoſe compriſed in the articles, beſides his 
ſhare of the father's perſonal eſtate; which ought to be taken 
as a ſatisfaction for the lands agreed to be ſettled by the articles, 


and that therefore he was not entitled to a ſpecific performance 
thereof. 


On the 5th of June, 1719, this cauſe was heard before the 
Lord Chancellor Parker, when his Lordſhip decreed, that the 


plaintiff and 'the defendants ſhould execute conveyances of ſuch 


of the lands compriſed in the articles, as were 


by the deed of 


September, 1699, ſettled or conveyed to the defendant Joln 
Trevor, 
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Trevor, with ſuch remainders over as aforeſaid, to the uſe of 
the plaintiff and the heirs male of his body; with like remain- 


| ders to the defendants John, Arthur and Tudor, ſucceſſively in 
"tail male; remainder to the defendants Lady Middleton and 
Prudentia Trevor, and the heirs of their bodies ; ; remainder to 


che right heirs of the ſaid Sir ohn Trevor, for ever. And, as 
to the other lands compriſed in the faid articles, which deſcend- 


ed or came to the plaintiff, after the death of the ſaid Sir John, 
git was decreed, that the plaintiff ſhould convey the ſame to 
the uſe of himſelf, and the heirs male of his body; with 


like remainders over to the defendants Jahn, Arthur and 
Tudor Trevor, ſucceſſively; with remainder to the right heirs 


of the ſaid Sir Fobn Trevor, for ever. And that the parties 
"ſhould, for that purpoſe, levy and ſuffer ſuch fines and reco- 
veries, as the caſe ſhould require, at the coſts and charges of 


the plaintiff. And that the defendant John Trevor ſhould 
deliver poſſeſſion of the ſaid premiſſes to the plaintiff, and 
account with him for the rents and profits thereof, received 
from the death of his ſaid late father. 


From this decree, the preſent appeal was brought; and on 


behalf of the appellants it was argued, that as no new ſettle-. 


ment was made within two years next after the date of the 


articles, or at any time afterwards, nor any requeſt made for 


that purpoſe, Sir John Trevor, by virtue of the articles, became 
actually ſeiſed of an eſtate tail in the premiſſes, ſubject to his 
wife's eſtate for life therein; and that the articles themſelves 
amounted to a ſettlement, and operated as ſuch, by way of a 
covenant to ſtand ſeiſed. That this ſettlement was acquieſced 
in as ſuch, and ſo underſtood to be by Sir John Trevor himſelf; 


who, tho' he had long preſided as a Judge in Equity, was ſo 


far from thinking that he Was diſabled by the articles from 
diſpoſing of the premiſſes, that in the ſettlement of 1699, he 
recites his intention of inrolling the articles in the Court of 
Chancery; and had actually ſold part of the premiſſes to Mr. 


Edwards, who had ever ſince continued to enjoy the ſame. 


That it was very remarkable, that the covenant againſt incum- 


brances, related only to the wife's eſtate for life; and that 


after her death, Sir John having a legal eſtate in tail in the 
premiſtes, with remainder to his own right heirs; it muſt be 


admitted, that at law, he might and did well bar that eſtate 


Vor.. 7 we K k tail, 


T. Lutwyche. 


W. Peere 
Williams. 


126 Caſes in Parliament.” 


—— tail, by the fines which he levied as aforefald. That ſince the 
— articles had been made ſo long ago as the year 1669, and had ſo 
long been taken and accepted as a ſettlement executed, they 
were not now to be conſidered as executory only. That the 
reſpondent Edward Trevor, being barred in law of the eſtate 
tail created by the ſettlement, was not entitled to the aid of a 
Court of Equity, to impeach the ſubſequent ſettlement, which 
was occaſioned by his own undutifulneſs ; eſpecially, as not- 
withſtanding that ſettlement, he took by deſcent from his 
father, above four times the value of the premiſſes in queſtion, 
excluſive of his ſhare of the perſonal eſtate, amounting to 
about 10,c00/. ; all which it was certainly in his father's 
power to have given away from him. That a Court of Equity 
was not bound to execute articles in all caſes, even where they 
are executory ; and eſpecially in a caſe circumſtanced like the 
preſent, where the uſes actually veſted by the articles would 
be defeated, and the intention of the ſettlor totally fruſtrated. 
It was therefore hoped, that the decree would be reverſed, and 
the reſpondent Edward Trevor's bill diſmiſſed. 


L. Carte, On the other ſide it was contended, that by the whole ſcope 

C. Phipps, of the articles, it manifeſtly appeared they were never deſigned 
for a ſettlement, but only a bare agreement how and to what 
uſes the lands compriſed therein ſhould be ſettled ; and that 
the covenant to ſtand ſeiſed in the latter part of the articles, 
could not be taken as a final ſettlement, either from the words 
of it, or the precedent parts of the articles ; but as provifional 
only, and till a ſettlement ſhould be made in form, and 
effectually to anſwer the intent and agreement of the parties. 
That it could never be preſumed, that Sir John was to have 
any greater eſtate than for life, without impeachment of waſte; 
or that it ſhould be in his power to defeat the heirs male of 
that proviſion, which by the articles was intended to be made 
for them, after the death of Sir John and his Lady : For the 
articles were founded upon confideration of the marriage, and 
Sir John's affection for his then intended wife, and the heirs 
male of their bodies to be begotten; ſo that the conſideration 
extended as well to the iſſue male of the marriage, as the 
intended wife. That the eſtate limited to Sir John was in 
expreſs words, for his life only, without impeachment of waſte; 


which would have been vain and to no purpoſe, if he was 
| to 
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to have been tenant in tail, as he would thereby have been 
diſpuniſhable of waſte. That the lands were directed to be 
limited, after the death of Sir Job» and his Lady, fo the uſe 
of the heirs male of the body of Sir John, on the body of the ſaid 
Jane to be begotten, and to the heirs male of the body of ſuch heirs 
male iſuing ; ſo that the firſt words were only a deſcription of 
the perſons who were to take, viz. the firſt and other ſons; 
and the ſubſequent words declared what eſtate they were to 
take, vis. to the heirs male of their bodies. That what was 
neceſſary to make theſe uſes effectual, was what is neceſſarily 
implied, and what was meant and intended by the articles, 
touching ſuch further limitations and uſes, as ſhould be agreed 
between Sir John and the truſtees; namely, the limiting the 
eſtate over to truſtees, for preſerving contingent remainders, in 
ſuch manner that it might come to the firſt and other ſons of 
the marriage; and without which limitation, the articles could 
not effectually be performed. But this clauſe reſpecting the 
further limitations and uſes, could never be intended to give 
Sir John and the truſtees a power, either to defeat his Lady 
of her eſtate for life, or to prevent the firſt or other ſons of the 
marriage from ſucceeding to the eſtate, after the death of the 
father and mother ; nor could it be preſumed, that the truſtees 
would-ever have agreed to ſuch a ſettlement. And as to the 
point made by the appellants, that the reſpondent Edward had 
received ſatisfaction by the deſcended eſtates ; it was inſiſted, 
that the point of ſatisfaction was not an ingredient in the caſe, 
the reſpondent not coming for a ſatisfaction or recompence 
by way of damages ; but as a purchaſer of the ſpecific lands 
compriſed in the marriage- articles, and deſiring a ſettlement 
of thoſe lands, purſuant to the articles, againſt perſons claim- 
ing under a voluntary ſettlement, made to defeat the articles ; 
and not in favour of children unprovided for, but who had a 
plentiful proviſion otherwiſe ; the appellant John having an 
eſtate of more than 600/. per ann. under the ſettlement of 
October, 1699, and the others being amply provided for by their 
ſhares of their father's perſonal eſtate. 


AFTER hearing counſel on this appeal, the queſtion was put, 
* Whether the ſaid decree ſhould be reverſed ?” Which being 
reſolved in the negative; it was ORDERED and ADJUDGED, 
that 


Jour. vol, 21. 
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that the appeal ſhould be diſmiſſed, and the decree then | 
| | | | % ) 44,3 


William Bulkley, - — w Reſpondent, 


* uſe of any papiſt, or perſon profeſſing the popiſh religion, 
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complained of, affirmed. * | 
| | 4 * 
| | e 


1 


Robert Cuſack and Fane his Wife, - Appellaute 


8th Merch, 171 9. 4 


Y an act of Parliament made in Ireland, 2 Ann. entitled, 
An af to prevent the further growth of popery, it was | 
enacted, <* That every papiſt, or perſon profeſſing the popilh 1 
« religion, ſhould, from and after the 24th day of March, 
<< 1703, be diſabled and made incapable to buy and purchaſe | 
% any manors, lands or tenements, or any rents or profits out 
of the ſame, or any leaſes or terms thereof, other than any? 
« term of years not exceeding 31 years, whereon a rent not 
«© leſs than two thirds of the improved yearly value, at the? 
<« time of making ſuch leaſe of the tenements leaſed ſhould? 
<< be reſerved; and that all eſtates, terms or intereſts, other? 
than ſuch leaſes not exceeding 31 years, from and after the! 
«© 24th of March, to be bought and purchaſed by or for the? 


* ſhould be utterly void and of none effect, to all intents? 
„ conſtructions and purpoſes.” "0 


By another ſtatute made in that kingdom, 8 Ann. for explan» 4 
ing and amending the former act, it was enacted, * That Wy 
0 collateral and other ſecurities, by mortgages, judgments 3 
« ſtatutes-merchant, and of the ſtaple, or otherwiſe howloeveh 
<© which had been made or entered into, to ſupport or make } 
„% good any bargain, fale, confirmation, releaſe, feoffmenk 
< leaſe or other conveyance, contrary to the ſaid former WhY 


* 2 © * * 
- pow 


— — 


* Mr, Peere Williams (who was counſel for the appellant John Trevor) in the 
concluſion of his report of this caſe, ſays, ** The matter was greatly debated bf } 
* the Lord Chancellor and Lord Nottingham for the decree, and the Lords Trevi | 
«© and Harcourt againſt it; but at length the decree was affirmed, wild 


<6 any diviſion.” a ; 
r 2 40 ſhould 


& ſhould be null, void, and of no effe& to ſuch perſon or 
« perſons ſo purchaſing any of the ſaid lands or tenements, 
« in truſt for, or for the benefit of any papiſt or perſon 
e profeſſing the popiſn religion, as likewiſe to any ſuch papiſt 
« or perſon, his, her, or their heirs and aſſigns reſpectively: 
« And that all ſuch lands, tenements and hereditaments, ſo 
« conveyed or leaſed, or to be conveyed or leaſed to any 
« papiſt, or to the uſe of, or in truſt for any papiſt ; and all 
« ſuch collateral ſecurities, to ſecure or make good the ſame, 
« might be ſued for by any proteſtant or proteſtants, by his, her, 
« or their proper action real, perſonal or mixed, founded on that 


« a, in any of her Majeſty's Courts of Law, or in any Court 


« of Equity, if the nature of the caſe ſhould require it: And 
\ © the plaintiff or demandant in ſuch ſuit, upon proof that ſuch 
« purchaſe or leaſe was made in truſt for any papiſt, or under 
any confidence to, or for any papiſt, or for his, her, or their 
* benefit or advantage, by receiving the rents, iſſues or profits 
c thereof, or otherwiſe, ſhould obtain a verdict and judg- 
ment, or a decree thereupon, and ſhould recover the ſame, 
* and have execution to be put into the ſeiſin and poſſeſſion 
thereof, to hold and enjoy the ſame according to the eſtate, 
« uſe, truſt, intereſt or confidence, which ſuch papiſt ſhould 
* have had therein, had he, ſhe, or they been qualified to 
* purchaſe, hold or enjoy the ſame.” And for the better 
diſcovery of ſuch truſts for papiſts, it was thereby further 
enacted, © That it might be lawful for any proteſtant or pro- 
e teſtants, to prefer one or more bill or bills in her Majeſty's 
* high Court of Chancery, or Exchequer, againſt any perſon 
or perſons concerned in any ſuch ſale, leaſe, mortgage or 
* incumbrance, and againſt all perſons privy to ſuch truſt 
and confidence, and compel them to diſcover and detect the 
* ſame, to which no plea or demurrer ſhould be allowed; 
and that ſuch anſwer ſhould be good evidence againſt the defen- 
* dant in actions to be brought upon that act, and all iſſues in 
actions and ſuits founded upon that aft, ſhould be tried by 
none but known proteſtants.” | = 


. Maximilian Grindon being ſeiſed in fee of the lands of Phil 
potf's town and Dunderry, in the county of Meath in Ireland; 


by indenture of leaſe, dated the 6th of May, 1696, demiſed 
r. 1. 1 e 
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facher) for 21 years, at the yearly rent of ou over and on 
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the fans to Patrick Cuſack,” a papiſt, (the appellant Nobkrr, 


quit-rent and taxes. {40 


1.10 


By articles, dated the 18th of May, 1704, made on ag 
riage of the appellants, (which was after the firſt act againf 
popery took effect) the ſaid Patrick Cuſack covenanted; to 


demiſe to his (aid ſon the appellant Robert, the ſaid lands of 


Dunderry, among others, for the then unexpired reſidue of 
the ſaid Patrick's term; and accordingly, by deed under his 
hand and ſeal, dated the 2oth of the ſame month, he did 
demiſe the ſaid lands to the appellant Robert for 13 years, 
being the remainder of his ſaid term. And under this leaſe, 
the appellant Robert entered and enjoyed accordingly. 


On the 2gth of November, 1707, the appellant Robert 
obtained from the ſaid Maximilian Grindon a leaſe of the ſaid 
lands of Phil/pott's tous and Dunderry, for a term of 31 years, 
to commence from the expiration of the former leaſe to Patrick 
Cuſack (which was not till May, 1717) at the like yearly rent 
of 50/. over and above quit-rent and taxes: So that the appel- 
lant Robert, who was likewiſe a papiſt, had then a ſubſiſting 
intereſt in the ſaid lands of 41 years. 

In 1711, Grindon conveyed the inheritance of theſe lands 
to one Bruen Worthington; to whom the appellant Robert 
attorned tenant, and paid his rent accordingly. 


But in 7. rinity term, 1714, the reſpondent exhibited his bill 
in the Court of Chancery in Jreland, againſt the ſaid Patrick 
Cuſack and Margaret his wife, and the appellant Robert ; 
ſtating, that the ſaid leaſe for 31 years made to Rabert, was 
taken in truſt for the ſaid Patrick Cuſack and his wife, who 
were both papiſts ; ; but that if it had been made to Robert, fot 
his own uſe, yet, as he was alſo a papiſt, and as the leaſe itlelf } 
was to commence in reverſion, and the rent reſerved was les 
than two thirds of the improved vearly value, he the faid 
Robert was not capable of taking the benefit thereof ; and 
therefore the bill prayed, that the phintiff might have the 


benefit of the ſaid leaſe, as a proteſtant NNE, according 
to the ſaid acts of Parliament. 
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The defendant Nobert, by: his anſwer to this bill, dented FH 


1719. 


that the leaſe in queſtion was in truſt for his ſaid father ot 


mother, or any other perſon; and inſiſted, that he was capable 
of taking the fame, notwithſtanding the ſaid ſtatutes; for that 
the rent reſerved, was more than two thirds of the improved 
yearly value of the lands, at the time of making the ſaid leaſe, 


he other defendants anſwered to the ſame effect, and ſoon 
e the defendant Patrict died. 


On the zd of February, I71 8, the cauſe was heard before 
the Lord Chief Baron Gilbert and Mr. Juſtice Macartney, two 
of the Lords Commiſſioners for hearing and determining cauſes 
in the Court of Chancery in Jreland; when it was ordered and 
decreed, that the ſaid 31 years leaſe ſhould be in truſt for the 
plaintiff, as a proteſtant diſcoverer, upon the ſaid acts of Par- 
liament; and that he, his executors, adminiſtrators and aſſigns 
ſhould have and enjoy the full benefit, term and intereſt in the 
faid lands, as the defendant Robert was, by the ſaid leaſe, to 
have done; and that the ſaid defendant Robert ſhould account 
with the plaintiff for the rents and profits of the premiſſes, 
from May, 1717, when the faid leaſe commenced, and it was 
referred to a Maſter to aſcertain the ſame ; and an injunction 
was awarded, to eſtabliſh and quiet the plaintiff 3 in the | 
ſion of the ſaid premiſes, during the ſaid term. 


The defendant being diſſatisfied with this decree, applied 
for a re-hearing, upon the ground of the Court's having deter- 
mined, without a trial at law, that the rent reſerved on the 


leaſe was, at the time of granting it, leſs than two thirds of 


the improved yearly value of the demiſed premiſſes; and had 
founded their decree ſingly on that poſition, tho' the contrary 
was proved in the cauſe, by perſons well acquainted with the 


value of lands in general, and the nature and-condition of that 
farm in particular. 


Accordingly, on the 14th of F dreamy, 1718, the cauſe was 
re-heard before the Lord Chief Juſtice Fader and Mr. Baron 
Se. Leger, two other of the Commiſſioners for hearing and 
determining cauſes in the ſaid Court of Chancery in Ireland; 


when the Court was of opinion, that by the firſt act of Parlia- 
ment, papiſts were diſabled from taking leaſes in reverſion for 


31 years, 
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; years, even at two-thirds of the improved ad e 
it to the caſe of a tenant for life, with power to make leaſes 
for 31 years, where it has been held, that the power extends 
only to make leaſes in poſſeſſion; but this point being much 
debated, the court took time to conſider; and on the 2 Sth, of the 
ſame month, affirmed the former decree in toto. | 


The Maſter by his report of the 27th of April, 1719, cer- 
tified, that there was due to the plaintiff for the profits of the 
ſaid lands, for two years from May, 1717, at 8s. per acte, 
which was the loweſt, that even the defendants own. witneſſes 
had proved the fame to be worth, the ſum of 2267. 85. And 
this report was afterwards confirmed. 


But inſtead of paying the money ſo reported due, the defen- | 
dants appealed from both the decrees ; inſiſting, that the Court 
of Chancery had no juriſdiction or authority by the ſaid acts of 
Parliament, to make ſuch decrees. or orders; the nature of the 


caſe not requiring relief in a Court of Equity, in regard there 


was no truſt, or executory agreement to be performed ; and 
therefore, if the reſpondent as a proteſtant diſcoverer or in- 
former, had any colour of right or title to the premiſſes, he 
ought to have ſued for the ſame by a proper action at law, 
according to the directions of the act 8? Anne ; and the utmoſt 
he could have hoped for in a Court of Equity, was a diſcovery 


on oath, to be made uſe of as evidence at law. That where 


there was a variety of evidence, touching the yearly value of 
the lands, (as in the preſent caſe there was) the Court of Chan- 
cery ought not to have made a decree on that foundation; 
unleſs the real yearly value had been firſt aſcertained by a 
verdict. That notwithſtanding any thing contained in the faid 
acts of Parliament, it was apprehended, that papiſts were at 
well qualified to take and buy leaſes for 31 years, either in poſ- 
ſeſſion or reverſion, at two thirds of the improved yearly value, 
as they were before the making of the firſt act; in regard the 
exception out of the diſability, was not confined to leaſes in 
poſſeſſion ; and therefore papiſts, as to leaſes for 31 years, 
whether in poſſeſſion or reverſion, were left as much at large, 
as they were before the making of the ſtatutes, provided two 
thirds of the improved value was reſerved. And if the legiſla- 


ture had meant to exclude 2 from taking leaſes for 31 
years 
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years to commenct!hn futuro, they would have expreſſed them- 7555 
ſelves in the Tame manner as other diſabling ſtatutes are penned; Cu 
by ſaying, other than any term not exceedmg 31 years, from the 
time of making or granting ſuch leafe. That the caſe of a tenant 
for life, with a power to make leaſes for 31 years, (ſo much 
relied on at the hearing) bore little or no reſemblance in point 
of reaſon with the preſent caſe ; for there, the tenant for life, 
by reaſon of the narrowneſs of his eſtate, wanted an exprefs 
power to enable him ; and as that power tended to charge the 
reverſion or remainder of a third perſon, it was of courſe to be 
conſtrued ſtrictly, and reſtrained as much as the words would 
bear : Whereas in this caſe, it was not pretended, that there was 
any want of power in the leſſor, but a new diſability was ſup- 
poſed to be brought upon the leſſee; which being againſt 
common right, ought to be conſtrued ſtrictly, and the exception 
out of it, was by neceſſary conſequence to be expounded moſt 
beneficially for the leſſee, and extended as far in his favour, as 
the words in the exception could poſſibly admit. And, that 

without ſtraining the proviſo relative to leaſes, papiſts were 
effectually diſabled to make any acquiſitions that might be pre- 
judicial to the ptoteſtant intereſt of that kingdom; they being 
by another clauſe in the ſaid act, utterly excluded from enjoying 
the eſtate of a proteſtant ; and their own eſtates being deſcendible 
in gavelkind, unleſs ſold to a proteſtant. 


On the other fide it was contended, That the whole {cope T-Latwyche. 
and tendency of the two acts, was for the better ſettling, ſup- Raymond. 
porting and encouraging the proteſtant intereſt in Ireland, and 
for reducing the power and influence of papiſts, by leſſening 
their eſtates and intereſts in lands in that kingdom ; and there- 
fore, thoſe acts ought to be conſtrued in the moſt liberal ſenſe, 

in favour of that religion and intereſt, for whoſe encouragement 
they were made. That if upon the conſtruction of the acts, 
papiſts ſhould be allowed to take leaſes for 31 years, to N 
mence in reverſion; they might by parity of reaſon, take rever- 
ſion upon reverſion, ſo as at once to ſettle the lands of Ireland 
in the hands of papiſts, for any number of years to come. 
That it was plain from the leaſes and writings, produced and 
read at the hearing of the cauſe, that the appellant Robert, a 
papiſt, had in him at one and the ſame time, an intereſt for 
forty one years, which made the leaſe for thirty one years void. 
.. | Mm | And 
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amount to two thirds of the yearly value of the lands; and 
therefore, to direct an iſſue at law, as the appellant would have 


a Court of Equity. 


and the ſeveral decrees therein complained of, affirmed. 
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And that all the witneſſes, on both ſides, agreed | in their teſti. 
mony, that the rent reſerved on the leaſe for 31 years, did not 


had, would have been to give him an opportunity of ſupplying 
the defect of his former evidence; which might poſſibly prove 
an inlet to perjury, and conſequently was not to be permitted b 


ACCORDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 


add. ]˙ ll — ˙ wl W es ot hd 


The Mayer and Commonaliy and Citizens, 


of London, are appropriated to the uſe of the orphans, &c. 
the reſpondents, by indenture, dated the 16th of December, 1704, 
demiſed to the appellants, and one Peter Gray, who afterwatds 


— 


 lomew 5 oe, 2 A 2 + Appellants 
of the City of London,, {Reſpondents 
em March, 1719. 5 


N purſuance of an act of Parliament, zd and 4th Willian 
and Mary, by which the profits of all aqueducts of the city 


died, all thoſe their waters ariſing within the pariſhes of Mary- 


veying the ſaid waters to the city and ſuburbs (except as therel 


north fide of the river Thames, which then were unlet or un- 
appropriated; to hold from Chriſtmas then next, for tlie term 


bone and Paddington, in the county of Mzddleſex, and the 
waters of Dalſtone and Hackney ; and the ſurplus of Lambs 
conduit waters, after the conduit on Holborn-hill and the cocks 
thereof, were ſupplied ; and all ſuch right and title as the city 
could or ſhould have to the waters of Dame Agnes de St. Clart; 
together with the uſe of all and every of their conduits and 


conduit-heads, drains, ciſterns and pipes, for the better con- | 


excepted): And all and every their ſprings and waters on the 
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of 43 years, under the yearly rent of 700l. And by this 
leaſe, the city entered into the uſual covenant with the leſſees, 
for their quiet enjoyment of the premiſſes. 


There being a great arrear of rent due upon this leaſe, and it 
being reported, that Soames, as well as Gray was dead, the City, 
in Michaelmas term 1716, brought their action againſt the ap- 
pellants Stafford and Adams; who having pleaded in abatement, 
that Bartholomew Soames was living, the city brought a new 


action againſt all the appellants, to recover ſatisfaction for the 
rent in arrear. 


Whereupon the appellants Stafford and Adams, notwithſtand- 
ing their ſaid plea, exhibited a bill in the Court of Exchequer, 
in the names of themſelves only, againſt the city ; and when this 


cauſe came on to be heard, the bill was diſmiſfed with coſts, for 
want of Svames's being made a party. 


In Trinity term 1718, the city obtained judgment againſt the 
appellants, by default, for 36001. beſides coſts; whereupon, 
they firſt brought a writ of error, and afterwards exhibited a 
new bill againſt the city in the Court of Exchequer; ſuggeſting, 
that by the ſaid leaſe, the city had not only granted what they 
had no right to grant, but alſo had diſturbed them in the 
enjoyment. of what was rightfully granted, in the ſeveral fol- 
lowing inftances. fſt, As to the waters of Marybone and Pa- 
dington; for altho' the city had taken upon them to grant to the 
plaintiffs all the waters of Maryboze and Paddington; yet the 
plaintiffs could not be admitted to enjoy the ſame ; becauſe the 


owners of Somerſet-houſe, by virtue of a grant from the city, 
ſeveral years ago, to the Duke of Somerſet in fee, claimed a 
right to have a pipe in the main of thoſe waters, ſufficient for 
the ſupply of above roo families; and which right, the city 
neither diſcloſed to the plamtiffs, or excepted” out of their ſaid 


leaſe. 2dly, That the plaintiffs had not been permitted to have 
the uſe or benefit of the Banguetting-houſe, and Pump-houſe, 
which were conduit-heads belonging to the ſaid waters of 
Marybone ard Paddington, and whith were ablutely neceſſary 


for the niatiagement* of the frid waters; becauſe one of the 


City's officers ſet up a pretended right anti claith* to the ſame. 


Jly, As to the ſurpluſage of the Lamd's-condurt waters, the 
' Plaintiffs could never be let into the poſſeſſion thereof; becauſe 


the 
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of theſe waters, and were going to improve the ſame, and had 
actually let out part thereof to ſeveral perſons, and laid pipes 


were interrupted in the enjoyment thereof by the city ; who 


ment of the future rent, in reſpect of theſe matters; and in 


_ ticular grounds of complaint therein alledged ; infiſted, 1, 
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the pariſhioners of Se. Sepalchre claimed a right and title thereto, 
and were actually. in the quiet poſſeſſion thereof, at the time of 
granting the plaintifts ſaid leaſe, and long before. 4thly, As 
to the waters of Dalſtone and Hackney, which came to the 
conduit at Aldgute, after the plaintiffs had poſſeſſed themſelves 


for the conveyance of ſuch waters to their ſeveral tenants, they 


had ordered and directed the ſaid pipes to be cut and deſtroyed, 
and the ſaid waters to be laid on to Aldgate conduit for the uſe 
of the Tankard-bearers; by which means, the plaintiffs were 
totally diſpoſſeſſed thereof. And therefore the bill prayed, ſome 

reaſonable deduction out of the arrears, and a proper apportion- 


the mean time, an injunction, to ſtay the city's proceedings 
at law. | 


The city, by thei \anſwer to this bill, as to the ſeveral par- 


That the claim made by the owners of Somer/et-houſe, was 
-within the general exception of the leaſe; and that the plain- 
tiffs had notice of the. ſaid grant to the Duke of Somerſet. 
2dly, As to the Bangquetting-houſe and Pump-houſe, that they 
were not granted by the leaſe; and that the clerk of the city 
works, claimed the ſame as a perquiſite belonging to his office. 
3dly, That the city had good right to grant the ſurpluſage of 
Lambs-conduit waters ; but if it ſhould appear that they had 
not ſuch right, they ſubmitted to the Court, as to the allow- 
ance to be made to the plaintiffs in reſpect thereof. 4.thly, As 
to the waters of Dalſtone and Hackney coming to Alagate con- 
duit, the city denied their making any order, or giving an) 
directions for the cutting and deſtroying of the plaintiffs pipes; 0 
that they any way hindered or denied the plaintiffs, the I 
of laying tenants thereto. 


On the 11th of June, 1719, this cauſe was hae — it 
was unanimouſly ordered and decreed, that the. bill ſhould ſtand 
diſmiſſed, with coſts. , = 


8 : N ; 
But 
; 
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But from this decree the plaintiffs appealed; inſiſting, that 
it was erroneous, and ought to be reverſed: For that, with 


reſpect to the waters of Marybone and Paddington, the ſaid 
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grant to the Duke of Samerſet in fee, was not within the words ]. Floyer. 


or intention of the exception in the leaſe; in regard the ſaid 
Jeaſe particularly diſtinguiſhed the ſeveral places in and about 


London, which the appellants were to ſerve with the waters 


demiſed to them by the reſpondents, and no notice was thereby 


taken of Somerſet-houſe ; and the rather, for. that the reſpondents 
themſelves, in a former leaſe of the ſaid waters made by them 


to one Houghton, (as appeared by the ſaid leaſe produced at 


the hearing) obliged the ſaid Houghton, by expreſs words, to 


ſupply Somerſet-houſe with the waters coming from Marybone 


and Paddington ; and tho' the reſpondents had by their anſwer 
inſiſted, that the appellants had notice of the ſaid grant, yet 


they totally failed in making any proof of ſuch notice. That 


as to the Banquetting-houſe and Pump-houſe, it . by the 
proofs in the cauſe, that the ſame were ancient conduit-heads 
belonging to the ſaid waters, and were abſolutely neceſſary for 
the management and conveyance thereof; and as an evidence of 
it, there ſtill remained a ciſtern in the ſaid Banguetting-bouſe 
for the reception of the ſaid water; and both the houſes were 


enjoyed by the ſaid Houghton, the former leſſee of the ſaid - 
waters, under the fame general words by which they were 
granted in the appellants leaſe. That with reſpe& to the ſur- 


pluſage of Lambs-conduit waters, the reſpondents did not pre- 


tend to be in the poſſeſſion thereof at the time of granting the 


aid leaſe, nor did they ſay or prove that they ever were; and yet 
they confeſſed, that the ſame were granted to the appellants. in 


expreſs words: Theſe waters appeared to be of conſiderable 


value, but the appellants never had the benefit or enjoyment 
of them; of which hardſhip, the reſpondents themſelves were 
ſo ſenſible, - that they ſubmitted to make the appellants an 
allowance in reſpe&t thereof, if the pariſh of St. Sepulchre 
ſhould appear. to have a better right thereto than the reſpon- 
dents ; but this right the appellants inſiſted they were not 


bound to try, as it appeared, that the reſpondents were not in 


poſſeſſion of theſe waters, when \they took upon themſelves to 
make a grant thereof to the appellants. And as to the waters 
of Dalfone and Hackney coming to the conduit at Aldgate, 
altho' the reſpondents, by their anſwer, denied that they ever 
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of laying tenants thereto ; yet the appellants had fully proved, 
that the ſervants and workmen of the reſpondents, by their 
orders, did cut and deſtroy ſeveral pipes laid by the appellants 
for the conveyance of the ſaid. waters to ſeveral of their tenants, 
and cauſed the faid waters to be laid on to. Aldgate conduit, 
for the uſe of the Tantard-bearers; by which means, the ap- 
pellants were totally deprived thereof: And tho' by this proof, 
the appellants had directly falſified the reſpondents anſwer in 
that particular, yet they were not only diſmiſſed from having 
any relief in the matters above complained of, but were alſo 
condemned in the coſts of the ſuit; and therefore it was hoped, 
that the ſaid decree of diſmiſſion would be reverſed. 


To all this, it was anſwered on the other fide, that the grant 
to Somerſet-houſe was in fee, made ſo long ago as 2 Edward VI. 
and had been accordingly enjoyed ever Gros ſo that it could 
not belong to the city at the time of their grant to the appel- 
lants, and which they themſelves well knew ; it therefore came 
within the exception of waters anlet and anappropriatkl and 
conſequently was not leaſed to the appellants. That the build- 
ings called the Banquetting-bouſe and Pump-houſe, did not pals 
by their proper names, nor by the name of Conduits or Condut- 
heads ; for that whatever they might be formerly, they were 
not uſed as ſuch at the time of the grant, but for many yeers 


before were appropriated to the clgrk of the city works, who 
all along let them as tenements for habitation. That the city's 


grant extended only to waters unlet or unappropriated, and con- 
ſequently, if the waters of Dalſtone and Hackney were at the 
time of that grant, and had been for time immemorial (in part) 
appropriated to the poor T ankard-bearers, for the uſe of the 
inhabitants about Aldgate, they were not granted; That the 
fact was a fingle fact, and done many years ſince; and if 
it was neceſſary to cut ſome pipes (tho the reſpondents denied 
there was any order of the Court of Aldermen, or the com- 
mittee of cit lands, for that purpoſe) to bring the water 
to the conduit at Aldgate, that the Tankard-bearers might 
enjoy it; it was doing Juſtice to them, and no injury, to the 
leſſees, who had only a right to the water after appropriations 
As to the ſurplus of Lambs-conduit waters, the city knev of 


no right which the pariſh of Sz. Sepulchre had to the ſame, 
nor 
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cor did they ever acquieſce or yield to any ſuch claim: Hom 
the lefſees had .mpnaged thoſe. waters, the reſpondents did not 
know; but certain it was, that zo water had come to that con- 
duit for ſeveral years paſt, ſo there could be 40 ſurplus. 


Having thus anſwered the abpellatits allegations, the reſpon- 
dents offered ſome further reaſons, for diſmiſſing the appeal with 
coſts : That whether the reſpondents had broken any of 


their covenants or not, was a matter properly triable at law; 


as the damages (fuppoſing a breach) could not be ſettled without 
ſach trial. That the leſſees never looked upon this as 


A beneficial leaſe, but agreed to the ſame as an inducement to 
the city to grant them a licence to erect an engine to raiſe 
water, in the fourth arch of London-Bridge ; ; and though fuch 
licence bore date before the leaſe in queſtion, it was apparent 


from entries in the city's books, relative to theſe affairs, that 
the ſaid licence was not executed until the appellants and the 
ſaid Peter Gray, had become bound. in a bond of 19,000). 
penalty, dated the 14th of April, 1703, conditioned that they 
ſhould take, or procure ſome perſon to take ſuch leaſe of theſe 


waters as aforeſaid ; and then and not before, the city ſeal was 
put to the licence for the fourth arch: It was alſo plain, from 


the proviſo contained in the leaſe, that if the ſaid licence for 


erecting an engine in the fourth arch, ſhould by any proceeding 
at law, be abated, or declared illegal, the leaſe was to be 
void, and the whole rent to ceaſe; ſo that both the leaſe 
and licence made but one agreement, and therefore the 700/, 


fer ann, ought to be eſteemed (as it really was) the conſidera- 
tion for both grants; and accordingly, the fourth arch was 
{till enjoyed by the appellants, as well as all the waters intended 
to be granted by the leaſe. —— And laſtly, that after ſeveral 
years acquieſcence, theſe cavils and exceptions firſt com- 
menced, and afterwards increaſed, with the arrears of rent, 
and might well be maintained with the intereſt of thoſe ar- 
rears; for at the time of the decree, there was an arrear of 
owe 50007. detained by the appellants, under pretence of not 
enjoying the trifling particulars mentioned in their complaint. 


AccorDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 
ad the order and decree therein cas. rants of, armed: And 


it 
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it was further oRUůUGr RED, that the appellants mould pay 
the reſpondents, the ſum of 60% for their coſts in "ſeas 
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Richard, Lord W enman, = appellant,” 


Sir WW. hon Ofbaldiſton, Bart. and Ka- 


there his Wite, and John = Reſpondent, 
Wicked, and Mary his Wite, - 


I ith March, I719. 


FY HARD, Lord Venman, having iſſue 4 Ale 
namely, the appellant, his only ſon, and the reſpondents 
Katherine and Mary his daughters, made his will, dated the 


22d of October, 1689, and thereby gave his ſaid two daughters, 


10, oo0 J. a-piece for their portions; for the raiſing whereof, 
and alſo for the payment of his debts, he gave to Lady Wenman 
his wife, .whom he made ſole executrix, all his perſonal eſtate, 
and full power to ſell his lands in Hampton-Gay, . alſo his 
* lands in Enſham, if need ſhould be. 


In Hilary term 1690, the daughters being then infantxe ex- 
hibited their bill in Chancery, againſt Lady Wenman, and the 
appellant, for a diſcovery of the teſtator's eſtate, and for ſatis- 
faction of their ſaid portions; and by the decree made in that 
cauſe, on the 13th of May, 1691, an account was directed to 
be taken of the eſtates liable to the ſaid portions, which were 
to be applied towards ſatisfaction thereof. 


VE 


But notwithſtanding this decree, no care was taken to ſecure 
or ſatify theſe portions, and the ſeveral parties to that ſuit having 
married, vig. the eldeſt daughter Katherine, with the Honour- 
able Robert Bertie; the youngeſt daughter Mary, with the 
reſpondent Jobn Churchill Wickfled; and the Dowager Lady 
Wenman, firſt with the Earl of Abingdon, and after his death, 
with Mr. Wroughton ; a new bill was filed by Mr: Bertie and 
his Lady, and Mr. Wickfted. and his Lady, againſt * 

_ 


TORE and the Lady Wenman, and alſo againſt the f 
ant, 
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lant, in order to have a ſatisfäction of the ſaid portions, and 
an account of, the eſtate chargeable. therewith : And upon the. 
heating, of this cauſe, on the. 25th of May, 1710, an account 
Was directed to be taken of the eſtate ſubject to the ſaid por- 


of the perſonal eſtate, and the rents and profits of the real 


would extend; and if the ſame ſhould prove deficient, then the 
ſeveral other eſtates charged with the payment of the ſaid por- 
tions, were to be mortgaged or ſold for ſupplying tho deficiency. 


Mr. Bertie afterwards dying, the reſpondent Katherine inter- 
married with the reſpondent Sir  J/i/lI;am Ofbaldifton ; and the 


the Maſter, in aid of the account directed by the decree. KA 


but all of them were reported inſufficient ; and after very great 
delay in this buſineſs,” an order was made on the 1T2th'of 
November, 1719, that the appellant ſhould put in his exami- 
nation in four days, or ſtand committed to the priſon of 
the Fleet. HIS 1 57 . 


The appellant neglecting to obey this laſt nder. it was, on 
the 27th of the ſame month, made abſolute - for his commit- 
ment, and a warrant was iſſued accordingly; but the appellant 


was the next proceſs, moved the Court on the 14th of Derember 
following, that upon undertaking to pay in aà week's time, 


of contempt might be ſtayed ; but it being inſiſted by the 
counſel for the feſpoidents, that by the Knows! rules and prac- 


until they have ſubmitted to the juſtice of the Court, by 
appearing in perſon, and clearing their -contempt; the Court 


appellant-to clear his oontempt, ald then mode. S N 4M 
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tions; and it was ordered, that the ſame ſhould be paid out 


eſtate liable thereto, and out of the monies which had ariſen 
from the ſale of certain lands then ſold, and not applied 
towards the payment of debts, ſo far as theſe ſeveral funds 


ſuit being on that occaſion revived, an order was on . the 7th of . 


January, 17 1 3, made by the Maſter of the Rolls, whereby the | 
appellant was ordered to be examined upon interrogatories betore g 


In purſuance of this order, ſeveral examitiations were put in, 


keeping himſelf out of the way, and a non eſt inventur being 
returned, the appelanty in order to avoid a ſequeſtration; which 


what ſhould appear due to the reſpondents, all further proceſs 
tice of the Court, perſons in contempt ought not to be heard 


declined. making any order upon this motion, but r directed the 


—_ 
* 
.  —_——————— 1 


b 


„ eats in ith? 


| 3 But this not being done, the reſpondents on the fame phi 
| obtained an order for a ſequeſtration, until the appellant ſhould 
| anſwer the interrogatories, and clear his contempt, and the Court” 
| | mould make other order to the contrary. 
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. The en 8 accordingly iſſued, wid Abel actually 

„put in execution, the appellant appealed from all the orders 
R. Raymond. inſiſting, that as the reſpondents had no other demand decal 
[ J Hungerford them, but the payment of their ſaid portions and intereſt. 
I and as- the. appellant had repeatedly offered to pay the ſame, 
1 together with the coſts of the ſuit ; it was unreaſonable, that 
| the appellant's eſtate ſhould be any longer continued under 
| ſequeſtration. 


8. Cowper, On the other ſide it was argued, that tho' upon a | Cabriſiv; on 
Fi J Wille, to the order of the Court, contempts are uſually diſcharged; 
yet until ſuch ſubmiſſion is made, the party in contempt he 
[ no right, by the conſtant courſe of the Court, to be heard. 
j That the ſatisfaction pretended to be offered, on the appellant's" 
behalf, was no performance of the order on which the con. 
tempt, was grounded ; but that notwithſtanding ſuch offer, the 
appellant, before he could be diſcharged from his contempt A 
ought to put in his examination and pay the coſts ; and then, 
but not before, the contempt might be regularly diſcharged, | 
unleſs ſome diſability judicially appeared, which rendered 
needing aupfrias with the order. | 
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2 AdconpiR GLY, "oo * . on this appeal, it was 
Jour. vol. 21, ORDERED and ADJUDGED, that the ſeveral orders therein com- 


*. plained of, whereby the appellant was ordered to ſtand com- 
mitted; and his eſtate to be ſequeſtered, and alſo the ſequeſtra- 
tion iſſued in purſuance thereof, ſhould be affirmed: But it was: 
further oRDERED, that it ſhould be referred to the Maſter, to 
compute what was due to the reſpondents Sir Wi/liam Oſbaldiion 
and Dame Katherine his wife, for principal and intereſt of the 
portion of the ſaid Dame Katherine, and to tax them their coſts 
of this ſuit; and upon the appellant's bringing before the 
Maſter the principal money ſo found due, in order to be paid 

as the Court of Chancery ſhould direct, and paying to Sir 
| | William Oſbaldi ton what ſhould be due for intereſt and coſts ; the | 

[| appellant might be at liberty to 9 to the ſaid Court to 

| | . diſcharge 
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discharge the ſaid ſequeſtration, giving notice thereof to the — * 
reſpondents 3 ohn Ch urcbill Wickſfted and his wife, and other hn IC "I 
perſons intereſted 1 in her portion... 3 NE 5 | is St 
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Daniel Arthur, 3 {ag A 8 a Appellant. Caſe 28. - 


hn Arthur, Eſq. and Chriſtian his Wife, 


Dennis Daly and Darcy Hen Eſqrs. | Reſpondents. 


2 oth Mareh, 1720. 


THOMAS Arthur, Doctor of Phyſic, was ſeiſed in "bs 

of a real eſtate in the province of Munſter in Ireland, of 
about 800 J. per ann.; and having four daughters, namely, 

Mary, Dympna, Anſtace and Chriſtian, but no ſons, he, by * 
articles dated the 1ſt of July, 1644, in conſideration of an 
intended marriage between his ſecond daughter Dympna and 
Jobn Arthur, agreed to ſettle his ſaid eſtate upon the faid 
Jon and Dympna during their lives ; and after their deaths, 
to the ſecond ſon of Dympna by the ſaid John in tail male, 


if any ſuch ſhe ſhould have; and if not, then to the heirs male 
of the marriage. 


The marriage was ſoon feds had, and there was iſſue 
three ſons, namely, Robert, William and Thomas ; but it does 


not appear, that any ſettlement was ever erer partannt't to 1 0 


theſe articles. 


Anſtace, the third daughter, eee wth Daniel 9 
wards Sir Daniel Arthur, a merchant in London; Sr W dr | 
had ĩſſue the appellant her only ſon. 


During the uſurpation of Cromwell, Dr. Arthur was 
lſpoſſeſſed of his ſaid eſtate in Munſter, and tranſplanted 
into the province of Connaught, in the county of Galway; 3 
and having in the year 1656 applied to the Commiſſioners 
appointed for the adjudication of the claims and qualifications | 
of the Iriſh, they adjudged him to be. compriſed within the. 
Wh qualification of the ordinance then, made for the ſettling | 


of 


71713 8 
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of Ireland ; and accordingly — Fe * 


perſon, to about 800 acres in the Banne of ene in. the, 
ſaid county of Galway. +1 "23309 oy 
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Dr. Arthur\continued i in the poſſeſſion, of theſe lands, from 
the time of this decree, until January, 1674. when he died; 
but before his death, viz. on the 31ſt of December, 1674, he 
made his will, and thereby deviſed the ſame to Chriſtian his 
ſecond wife for life, and to her executors or adminiſtrators for 
two years next after her death : And by a codicil to his will, 
dated the 2d day of mags following, he deviſed the remain- 
der of all the ſaid lands, after the death of his ſaid wife, and 
the expiration of the ſaid term of two:'years, to his grandſon 
William Arthur, the ſecond ſon of his ſaid daughter Dympna, 
in tail male; with remainder to his grandſon Thomas, her 
third ſon, in tail male ; remainder to the ' appellant, his other 
grandſon, in tail male; with other remainders. over ; and 
appointed | his ſaid wife executrix. 


The teſtator ſoon fler wunde died, 3 bis ſaid widow. 
and executrix duly proved his will and codicil in the Prero- 
gative Court in Dublin, and entered upon the ſaid lands, and 
alſo- poſſeſſed the teſtator's perſonal. eſtate.; without any objec+ 
tion being made to the validity of either the. will or cadicil;by 
the ſaid Dympna, or any of her children, altha' they. all then. 
lived. in Wn and were well appriſed of the „ 


13 


dens time 1 the teſtator's death, the faid 72 . Arthur. 
died without iſſue; and the ſaid Chriſtian, the widow of the 
teſtator, intermarried with one Joon Rice. 6 


'King Charles II. having in the year 1676 granted a com- 
miſſion, grounded on the acts of ſettlement and explanation, 
impomeripg certain perſons therein named to hear and deter- 


— — — « * 


mae” a claim before the e of the ſaid lands i in 
Connaught, and on the 8th of October following, the ſame 
were decreed to the faid D ympna and 7. bomas, and their heirs; 
but with a ſaving to the ſaid Jobn Rice and Chriſtian his 
wife, of ſuch right and title as they had to the faid lands, 
by virtue of the laſt will and teſtament, or any other conveyanct 

2 „ 


- 
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or aſſurance made by Dr. Thomas Arthur. to them, or any of 
them : And in conſequence of this decree, and of a certificate 


granted by the Commiſſioners on the 22d of June, 1678, letters 


patent were, on the 2d of March, 1680, granted of the faid 
premiſſes to the ſaid Dympna and Thomas, and their heirs ; 


to the only uſe, benefit and behoof of them, their- heirs and 


aſſigns. for ever. | 


In May, 1680, the ſaid Rice and his wife, in her right, 
exhibited a claim before the ſaid Commiſſioners, and accord- 
ingly obtained a certificate of a decree of the ſaid lands for her 
life, and to her executors .and adminiſtrators for two years, 
immediately after her death ; and, in purſuance of, this certi- 
ficate, Rice and his wife ſoon afterwards paſſed letters patent, 
with a ſaving both in the certificate and patent, to the ſaid 
Dympna Arthur and her ſon Thomas, of all the right, title and 
intereſt which they or either of them had, .or ought to have 
had in law or equity, to all or any part of the faid premiſles. 


But, in order to eſtabliſh this claim of Rzce and his.wafe, it 
was thought neceſſary to produce before the Commiſſioners the 
original will and codicil of Dr. Arthur; application was there- 
fore made to the Prerogative Court in Dublin for that purpoſe, 
who ordered the ſame to be delivered, on an exemplification 
being firſt made thereof, to remain as of record in that Court, 
in the room of the original, and on their giving a receipt for 
the ſame ; and theſe requiſites being complied with, the original 
will and codicil were delivered out to Rice and his wife accord- 


ingly. 


The ſaid John Rice and his wife being creditors by bond of 
John Arthur, the ſaid Dympna's deceaſed huſband, for 2101. 
the ſaid Thomas Arthur the ſon came to an agreement with 
them, not only for an aſſignment of the ſaid debt, but alſo 
for the purchaſe of all their right and intereſt in the ſaid 
lands and accordingly, by indentures of | leaſe and releaſe, 
dated the 2 5th and 26th. of October, 1681, the faid Nice and 
his wife; in conſideration of 450/. did releaſe to the ſaid 
Thomas Arthur, all their right and title to the ſaid lands 
and alſo aſſigned to him their ſaid bond debt: And upon the 
execution of theſe deeds, the original will and codicil were 
delivered over by Rice to the ſaid Thomas Arthur. 
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41d D 574 his mother ſurviving ; who thereby, Under the 
above letters patent, became ſolely eile of all che id lands, 
and ſhe. accordingly continued to hold the ſame till her feat 
which happened on the 8th of June, 1691, having previouſly 
made her will, dated the 18th of May, 1691 Is whereby ſhe 
_ deviſed the faid lands to her daughter (the beser Chr 
Arthur and her heirs. | aA 


* \L% 


In 1702, the nid Chr: ion intermarried with the reſpondent 
0 Arthur ; and by articles dated the 14th of July, 1702, 


1£ 68 


o his intended wife, and the ſurvivor of them, and the 170 of 
b ſuch © ſurvivor : And by indentures of leaſe and releaſe; dated 
9 the I 15th and 16th of March, 171 3 the laid lands were ſettled 


an conveyed accordingly. 5 1 


31 54 * «+ robo? 
Ci Nian Rice, the widow of Dr. Artbur viii dead, and 


the two' years after her death being expired; the appellant in 
Mie baelmas term, 1714, exhibited his bill in the Court of 
"Chancery in Treland againſt all the reſpondents ; ſtating the 
ill and codicil''sf Dr. Arthur, the decree, certificate and 
letters patent granted to Rice and his wife, and the occaſibn of 
their obtaining the original will and codicil, and delivering the 
ſame to the ſaid Thomas Arthur ; and praying a diſcovery 


thereof, and to be decreed to the title and poſſeſſion of the 
ſaid lands. 


T. 
1 | 
| n! 77 


The anden Jobn Arthur and his wife, by their anſpet 


to this bill, inſiſted upon their title to the lands in queſtion, 
under the articles of 1644, the decree, certificate and letters 
patent granted to Dympna and Thomas and their heirs; the 


marriage- articles of 1702, and ſettlement of 1713, in purſu- 


ance thereof; the long enjoyment of the premiſſes going along 


with this title, and that they were purchaſors for a valuable 
conſideration: They alſo ſaid, they did not know or beliee, 
that Dr. Arthur was ever married to the ſaid Mrs. Rice; ol 
that he ever made any ſuch will or codicil, or that the ſame 
was ever delivered to the ſaid Dympna, or her ſon Than 
or that they (the reſpondents) knew where the ſame w_ 

| 5 


of, 80/. | 


Jeceipt given by, t 
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being the ad of January, 1674, was one day after the ſaid 
Pr. Arthur's death; he dying on the Iſt of January, 1674, 


bak Fl Ali ard alt hogs of e vita bing dts 

The reſpondent Dennis Daly claimed no other title than as 
à truſtee for the reſpondents Artbur and wife, under their faid 
art) | 5 1081 | | | 


o 


marriage-ſettlement.—And the other reſpondent Darcy Hamil- 


ton claimed the lands under a leaſe from the reſpondents 


Arthur and wife, made in 1713 for 31 years, at a yearly rent 


© 
2 
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n the 27th and 2gth of November, 1717, this cauſe was 
heard; when the proof offered on the part of the appellant 
was, the order of the Prerogative Court for delivering the 
a * * 9 I oF "70 , . ; Sin « þ 4 1111 £ Th 

original will and codicil to Rice and his wife, and for exem- 


the exemplification thereof, and the original 


4 4. 3 & w / ; fa} i 
he ſaid Rice and his wife; the ſaid ſeveral 
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certificates and patent, and other proofs of the ſaid will and 
codicil ; that the ſame, inſtead of being returned to the Prero- 


gative Court, as they ought to have been, were given up by 
Nice and his wife to the ſaid Thomas Arthur, when he pur- 
| chaſed their intereſt in the ſaid eſtate, and by him or his 
\ repreſentative ſuppreſſed or cancelled ; and that poſſeſſion went 
along with, and under the ſaid will, to Dr. Arthur's, widow 
and her ſaid ſecond huſband Rice, without the leaſt diſturbance 
from the ſaid Dympna, or any claiming under her.—But the 
Court not ſuffering theſe proofs to be read, ordered that the 
bill ſhould ſtand diſmiſſed with coſts. | 


The appellant therefore appealed from this decree ; inſiſting, 
that he had made all the proof of the ſaid will and codicil, 
which the nature of the caſe would admit of, by producing the 
ſaid exemplification thereof, the order for delivering the 
originals out of the Prerogative Court to the ſaid. Rice and 
his wife, and their receipt for the ſame; the depoſition of 
Richard Burke, Eſq. then a clerk in the faid Prerogative Office, 
who poſitively ſwore, that he engroſſed the ſaid exemplification 
from the ſaid original will and codicil, that it was a true copy 
thereof, and that the ſame were delivered to Rice and his 
wife; and the depoſition of Rice himſelf, who ſwore expreſlly, 


that he had the ſaid will and codicil out of the ſaid office, 


1:1: :and 
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and delivered them to the faid Thomas Arthur, on his purehe. 
ing his and his wife's intereſt in the. premiffed: 8 that a it 
plainly appeared, that the ſaid} Thomas and Dympna, or ohe 5 
ther, had the ſaid original will and codicil in their cuſtody, 
and as, in all probability, the reſpondents Arrbur and his wife 
now: had the fame, it Was ſubmitted, that the exemplification; 
ſo proved as aforeſaid, ought to have been admitted and read 
That according to the letter and intention of the Acts of ſettle. 
ment and explanation, the certificates and letters patent granted 
and paſſed purſuant thereto, were not to avoid or deſtroy the 
diſpoſitions or ſettlements made. by the perſons who were before 
in; poſſeſſion, by the ſetting out of the uſurped powers, but to 
be ſubject to a truſt for the ſupport of ſuch diſpoſitions and 
ſettlements ; that no clauſe in thoſe acts for confirming ſuch 
„ and patents, was intended or, taken to exclude any 
uch truſt ; and that therefore the patent paſſed to the ſaid 
Thomas and Dympna, ought to be deemed and taken (as in 
ſimilar caſes had been often adjudged in qre/and) to be in 
truſt for the appellant, with reſpect to the intereſt deviſed to 
him by the ſaid codicil; of which they had full notice, and 
wherewith the poſſeſſion of the ſaid premiſſes had gone ever 
ſince the making thereof in 1674, till the year 1714; eſpe- 
cially conſidering, that at the time of the ſaid Thomas and 
Dympna's obtaining the ſaid certificate and patent, the -appel- 
lant was under age, and in parts beyond the ſeas, without the 
leaſt notice of thoſe proceedings, or having any perſon in Ireland 
to take care of his reverſionary intereſt in the premiſſes; 
whereas, if any perſon had been then preſent, to take care of 
the ſame, the ſaid Thomas and Dympna would not, in all 
probability, have attempted to get ſuch certificate and patent; 
or at leaſt, an expreſs ſaving of the appellant s reverſionaty 
right would have been inſerted therein. That the pretended 
articles of 1644, did not appear to have been ever executed, 
much leſs reduced into a ſettlement; but if there really had 
been any ſuch articles, the ſame being inconſiſtent with the 
reſpective claims made by the ſaid Rice and his wife, there 
could be no doubt, but that the ſaid Dympna would have infil- 
ed earlier on her title to the premiſſes, by virtue of thok 
articles, while matters were recent, and would have oppoſed 


the probate of the faid will and codicil, and the claim got 
2 patent 


\ ; 19111 5; inne 2128 
Cales in Parliament. 


patent of the ſaid Rice and his wife, which were expreſſly 
grounded thereon ; nor would- Thomas have ever bought the 
eſtate enjoyed by Rice and his wife, under this will; or have 
ſuffered the poſſeſſion to go according to it for forty years, 
without any interruption, claim or demand. Nay, Dympna 
was ſo far from inſiſting on any eſtate or intereſt in Dr. Arthur's 
ancient eſtate, by virtue of theſe articles, as the reſpondents 
now did under her; that the Doctor having been reſtored, as a 
nomine, to part of his ſaid ancient eſtate, ſhe and his other 
daughters paſſed patent thereof, as co-herrs to their ſaid father: 
Whereas by the articles, if they had ſignified any thing, the 
whole would have belonged to Dympna only. That the codicil 
not being figned, was not material ; becauſe the ſtatute of 
frauds and - perjuries, which requires that a teſtator ſhould 
ſubſcribe his name to a will or codicil deviſing lands, in the 
preſence of three witneſſes, did not take place in Ireland, till 
the gth of William III. 1697; whereas the will and. codicil 
in queſtion, were made in Ireland in the year 1674, when 
ſuch ceremony was very ſeldom uſed, as not being by law 
required, That the pretence of Dr. Arthur's dying on the 
iſt of Fanuary, 1674, when the codicil appeared to be dated 
the ſecond of the ſame month, was utterly groundleſs ; for, 
the witneſs who attempted to prove the fame, being firſt 
examined upon original interrogatories, ſwore that the Doctor 
died in or about January, 16743; but upon being afterwards 
examined on croſs interrogatories, which were exhibited about 
four months after her firſt examination, and when ſhe was 
not ſworn, as appeared by the record of thoſe interrogatories, ſhe 
poſitively aſſerted, that he died on the ſiſt of Fanuary, and that 
the ſaw him dead on that day: Shewing a very extraordinary 
memory, to recolle& a tranſaction of forty three years ſtanding, 
ſo particularly as to the preciſe day; whereas no perſon could 
fay ſo, when the will and codicil were proved in Dublin, 
within three weeks after the Doctor's death, nor ever fince, 
until this witneſs pretended to ſuch exactneſs. It was there- 
fore hoped, that the decree of diſmiſſion would be reverſed ; 
and that the reſpondents Arthur and his wife, would be com- 
pelled either to produce the ſaid original will and codicil, or 


and that the appellant might be put into the poſſeſſion of the 
premiſſes. A 55 
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admit the ſame to have been duly perfected by the teſtator ; 
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7 On the part ef the reſpondents Artbur and his wife, it-wa 
cdontended, that the ſaid - decree of diſmiſſion -was perfectly 

| T.Lutwyche. agrerable to the rules of equity and Juſtice,and ought there. 
. ä S. Mead. fore to be athrmed 3 for that by the act of /ettlement,, the 
Aeͤecroes of the Commiſſioners were declared to be good, frm 
and eſfectual in law, to all intents and .purpoles z and were 
confirmed againſt the King and his ſucceſſors, and all and even 
other perſon and perſons whatſoever, their heirs or aſſigns: 
And by the act of explanation, letters patent granted in purſu- 
ance thercof, were to ſtand good againſt all titles and intereſts 
whatſoever, not decreed by the Commiſſioners; and the paten- 
tees were diſcharged from all demands, other than what. were 
ſaved in the faid letters patent. That there was no proof in 
the cauſe, of the pretended codicil of Dr. Arthur, on which 
the appellant's title was ſolely grounded; the entry of proof in 
common form in the Spiritual Court, not being ſufficient proof 
as to any real eſtate, nor were the ſaid pretended. will and 
codicil produced: That it appeared by the pretended copies of 
them in the Spiritual Court, that tho' the will bore date the 
4qiit of December, 1674, and that there was a hand and ſeal 
thereto, and the names of four perſons ſubſcribed as witneſſes; 
yet, by the copy of the codicil, there appeared neither name 
or ſeal to it, altho' it was mentioned in the body, that the 
Doctor had put his hand and ſeal to the ſame, which atforded 
a ſtrong preſumption, that the ſaid codicil was never executed; 
and eſpecially, ſince the ſame imported to be a deviſe of the 
inheritance of the lands in queſtion, and was dated the ad of 
January, 1674, without any hand, ſeal or witneſs, two days 
after the date of the will, which was only a deviſe of an eſtate 
for life, and to which, as appeared by the ſaid copy, there ws 
a hand and feal, and four witneſſes. That it was in proof, 
that Dr. Arthur died on the 1ſt of Fanuary, 1674, the day 
before the date of this pretended codicil; and as the reſpor- 
dents, by their anſwers, had denied any knowledge of tic 
aid pretended will and codicil, or that they ever ſaw the 
fame, or that they believed the Doctor ever made any {uct 
will or codiecil; the appellant's title was properly triable 4 
law, and he could have no relief in a Court of Equity. But 
ſuppeſing the appellant had proved this pretended will and 
codieil, whereas the contrary manifeſtly appeared; yet, by the 
e marriage” 


Pi 


THE . * 


dut the reſpondent Chrifian claimed under the articles of 


Cnſes in Parkaments 


mutrriage· cticles in +644, Dr. Aru bur coyenanted tw ſettle 
his Jands, after his own death without iſſue male, upon the 


ſad Jahn and Dympna, during the life of Dympua, and then 


to their ſecond fon, and the heirs male of his body, and for 
want of ſuch iſſue, to the heirs male of the body of the ſaid 
Jahn; and the [appellant had no pretence to be relieved in 
equity againſt theſe articles, nor did he acquire any title under 
them, he being neither ſecond ſon, or heir male of John and 


Dympna, nor claiming under ſuch ſecond ſon, or heir male; 


” 


1644; the decree and certificate of the Commiſſioners, and the 


letters patent paſſed purſuant thereto ; beſides, the poſſeſſion 
of the lands, ever ſince the death of Dr. Arthur in 1674, 
had gone according to the ſaid marriage-articles ; and the ſame 


lands were agreed to be fettled on the reſpondents in the 


year 1702, when they had no notice of the appellant's pretended 


title: And therefore it was hoped, that the appeal would be 
diſmiſſed with coſts. | 

AccorDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiffed ; 
and the decree. of diſmiſſion therein complained of, affirmed : 
And it was further oRDERED, that the appellant ſhould pay 


to the reſpondents, the ſum of 50/7. for their coſts, in reſpect 
of the ſaid appeal. | 


John Bath, es 5 


=! A ppellant. 


Robert Conly, and Ignatius Conly, - Reſpondents. 


28th March, 1720. 


HE appellant having ben 2501, of Luke Conty, the 
father of the reſpondents, for ſecuring the repayment 


thereof, with intereſt at 10. per cent. per ann. (which was 
he common rate of intereſt in IJrelaud at that time) did by 


indentures of leaſe and releaſe, dated the 18th and 19th of 


June, 168 3- and by fine, grant and convey, unto the ſaid 
Luke Conly, and his heirs, two houſes in Shop-Szreer, in the 


3 town 


Decree 
atirmed. 
Jour, vol. 21. 
P+ 280. 


Caſe 29, 


Viner, vol.16. 
p- 270 Ca. io. 
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Caſes in Parliament.” 
town of Drogheda; one of them in the tenure. of | Richary 
Fackjon, Alderman, and the other of Patrick Dromgaule, 
fabjed to a proviſo. of redemption, on payment of the ſum of 
2507. every pound weighing four ounces troy weight, in one 


entire ſum, on the 19th of June, 1688; and the clear ſum of 


251. yearly, in the mean time, as the legal intereſt of the 
ſad 2 y_ bn | | 


e time a the appellant borrowed of the ſai 
Luke Conly, the further ſum of 100 J.; and for ſecuring the 
ſame, and alſo for further ſecuring the ſaid mortgage-money, 
amounting in the whole to 3507. the appellant acknowledged a 
ſtatute-ſtaple, in the penalty of 700/.; and by an indenture 
of defeaſance, dated the gth of July, 1684, reciting the faid 
mortgage for 250/. it was agreed, that the ſaid ſtatute-ſtaple 
ſhould be void, on payment of the ſaid ſum of 4350/. at the 
days and times in the ſaid indenture of releaſe mentioned, 
with the intereſt thereof, at 10/.. per cent, per ann. And it 
was particularly agreed, that the intereſt of the 100/. ſecured 


by the ſaid ſtatute only, ſhould conſtantly be paid out of the 


rents of the houſe in the poſſeſſion of the ſaid Patrick 
Dromgoole.——And the ſame was accordingly ſo paid, down to 
the time of Luke g 7 death. 


But the appellant neglecting to a the intereſt of the 2 500 
ſecured by the mortgage, and ſuch intereſt being greatly in 


arrear; Conly, in December, 1693, exhibited his” bill in the 


Court of Chancery in Ireland, againſt the appellant, in order 
that he might either redeem the ſaid mortgaged premiſſes or 
ſtand forecloſed : But by this bill, no demand was, made of 
the 100/. lent in 1684, it being ſecured by the ſtatute-ſtaple, 
and not included in the mortgage-deed. 


In the month of January following, and before the appel- 
lant had put in any anſwer to the ſaid bill, Luke Conly fell fick; 
and being on his death-bed, was prevailed upon by the appellant 
and one Henry Hughes, to remit and forgive the appellant, part 
of the ſaid 2 50 l. mortgage-money. And accordingly, on the 


27th of January, 1693, Conly made his will, and thereby de- 


viſed the ſaid mortgage to his eldeſt ſon Richard, and his other 
debts and perſonal eſtate' to the reſpondents, his younger ſons 


But at the foot of ſuch will, he inſerted the words following, 
1 | VIZ. 


—B:. 2 OS. 4. as 
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wiz, © Memorandum, I have this day agreed with Mr. Je 


« Bath, for the mortgage I have on Alderman Fache hobſe, 


« paying me for the ſame but-: a hundred pounds ings N 


4 28 
28 


At the time of making chis will, Richard Conhy, the teſtatbr's 


Adeſt ſon, was äbtoad in foreign parts; and it being appre- 


hended, that ſome inconveniencies might arife to the futmily, 


from proving the ſame; the teſtator Was prevailed upon, or 


the ſame day, to make another will, whereby he deviſed all 
his real and perſonal eſtate to his wife Elinor, and appointed 


her ſole executrix thereof; but it was, nevertheleſs, the declared 


intention 'of the teſtator, that his ſaid firſt will ſhould be 
obſerved and fulfilled. 


After the teſtator's death, the (aid Elindr, his widow and 


executrix, proved the ſaid laſt will; and in purſuance of an 
agreement made by her, for performing and fulfilling the ſaid 
firſt will, ſhe, by indenture, dated the zd of Auguft, 1699, 
granted, conveyed and aſſigned, unto one Chriſtopher Peppard, 
his heirs, executors and adminiſtrators, all meſſuages, houſes, 
and mortgages in fee; and alſo all lands, judgments, ſtatutes, 
debts, goods, chattels, and real or perſonal eſtate, ſo deviſed 
to her by the ſaid teſtator's ſaid laſt will; in truſt and to the 
intent, that his faid firſt will might be performed : In this 


deed notice was taken, that- the teſtator by his faid firſt will, 


had remitted and forgiven the appellant 1 50/7. to be dedufted 
out of the ſaid 3 gol. And to the execution of this deed, the 


appellant ſubſcribed his name as a witneſs, after the ſame had 
been read in his preſence. 


In Tis, the ſaid Richard Conly, the teſtator's eldeſt * 
died abroad inteſtate, whereupon the reſpondents took out 
letters of adminiſtration to him; and upon the death of Elinor 
their mother, which happened ſoon afterwards, they took out 
adminiſtration de bonis non, to the teſtator; whereby they 
became entitled to the 200 J. remaining due from the appellant, 
and ſecured on the ſaid ſtatute-ſtaple ; but not being able to 
obtain the ſame amicably, they ſued forth extents on the ſaid. 
ſtatute, for recovering fatisfaCtion of their aid demand. 


Whereupon the appellant, on the 11th af January 171). 


exhibited his bill in the Court of Chancery in Ireland, againſt 


Vor. II. R r the 
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Caſes in Partiamii 
the reſpondents, to reſtrain their ſaid proceedings at law; 


2. — fuggeſtin g, that he hadin 1684, executed other deeds of mortgage 


payment of the 250 J. as of the ſaid 1001. 


to the ſaid Luke Conly, for ſecuring the ſaid 3507, ; and that 
by the memorandum at the foot of the ſaid Luke Conty's firſ 


will, there only remained 100/. due; for that he had in 1680, 


paid him 250. in ſilver and braſs money, in diſcharge of the 
mortgage of 1683, but had not taken any receipt for the ſame. 


The reſpondents, having by their anſwer to this bill, denie 
that there ever was any ſuch new mortgage, or that any money 
was paid in diſcharge of the ſaid mortgage of 1683; on the 


22d of July following, filed their croſs bill againſt the appel. 


lant, for a diſcovery of this pretended new mortgage; and 


n that he might ſet forth what deeds, ſecurities, or papers, he 
had, in his cuſtody, relative to the ſaid 3 . | 0) 


4 #Y 4 a« 
TEAW 
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To this croſs bill the appellant put in an anſwer, and 
thereby. admitted .the original mortgage in 1683, for 2500 


and, that i in 1684. he borrowed the further ſum of 106). more, 


and entered into the ſaid ſtatute-ſtaple, as well to ſecure the 
He allo 
admitted, that at the time of entering into the ſaid fatute- 
ſtaple i it was agreed, that the intereſt of the 100 J. ſo lent! in 
1684, mould be paid yearly out of the rents of the houſe in 
the Poſſeſſion | of the ſaid Dromgoole; but he denied having ay 
deeds. in his hands relating to the ſaid 3 50 J. other thin x 
counterpart of the mortgage for 2 col. and the defeazance”to 
the ſaid ſtatute-ſtaple : He inſiſted, however, that he had paid 
Luke Conly 250 l. in braſs money, in 1688; but, that being 
adviſed to have ſatisfaction acknowledged on the laid nn. he 


did not take ay receipt for ſuch payment. 


# - the 19th of February,. 1717, this croſs 7 Was heard 
\heſore the Lords | Commulioners, when the matter in in diſput: 


E , MSA SS 7404 


of coſts, the Court pus ah 4 an cider for that purpoſe; 
and the appellant's s counſel having agreed to this propoſil, i 


was accordingly ardered, that the parties ſhould proceed to 5 


4 0 
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Caſes: in Parliament. 

arial at law on the following iſſue, vi. Whether after the 
agreement on the foot of Luke Conly's will in the pleadings 
« mentioned, there remained 100/. or 200/. due to the ſaid 
« Conly, on the ſtatute-ſtaple and mortgage in the pleadings 
mentioned; to be tried by a jury of the county of 'the city 
« of Dublin, at the peril of full coſts, in the Court of 
« Common Pleas, and the Sheriffs to bring! in the grand pannel, 
« and the Maſter to ſtrike the jury. | - 


this iſſue, yet on the goth of April, 1718, he applied for, 
and obtained an order to re-hear the cauſe ; and on the' 3d of 
May following, he obtained another , that he might be 
at liberty, at the rechearing, to produce witneſſes vivd voce, 
to prove an inſtrument in writing, alledged to bear date the 
27th of Jon 169 3. and to be made between Luke 45 
and John Batb. | 


As the appellant had, by his an Rur, denied haviti any deeds 
in his hands relating tö the 350 J. other than a counterpart 
of the mortgage for 250/. and the defeazance to the ſtatute- 
ſtaple ; the reſpondents, on the 7th of the ſame month, obtained 
an order, that the appellant ſhould lodge the ſaid inſtrument 
with Mr. Dobſon, his clerk 1 in Court, and that the reſ; ondents 
might be at liberty to view the ſame, in the faid Mr. Dobjor'. 5 
hands. The reſpondents having accordingly viewed this inſtru- 
ment, which purported to be an agreement between the faid 
Luke Conly and the appellant, that only 1007. remained due 
of the ſaid 3507. and it appearing to them to be a forgery, 
they on the 10th of May, obtained an order for liberty t to pro- 
duce witneſſes vivd voce, to diſprove the ſaid inſtrument. 1 


On the 24th of May, ins, the cauſe came on to be re- 
heard, when the counſel for the reſpondents inſiſted upon the 
production of the ſaid inſtrument; but the appellant being 
apprehenſive that the forgery had been detected, had previouſly 
cauſed the ſame to be taken out of Mr. Dodſon s cuſtody, by 
Jane, the wife of Nicholas, Bath, the appellant's ſon ; and the 
reſpondents thereupon producing ſeveral affidavits, ſhewing that 
the appellant and the ſaid Jane, had procured one F gerald 
4to forge the ſaid wee the Lord Chancellor was pleaſed 

| to 


| Notwithſtanding the appellant 8 counſel had agreed to try ; 
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found ind him; and it was further ordered, that it ſhould 


appellant and reſpondents ; and that in ſuch account, the appel- 
ant ſhould be charged with 2000. principal- money, to be due 


but no perſon attending, another order was made on the 24th 
of the ſame month, that the appellant ſhould attend the 


proceed e parte. ed | 9 br 7x vid 7 


ther warrants for that purpoſe, the Maſter, on the. 1Mt of N- 
vember, 1718, made his report ex parte; and thereby certified 


Caſes in Parliament. 


to order that the cauſe ſhould ſtand in the paper, and that the 
— ſaid Nicholas Bath and Fane his wife ſhould” attend the Col, 
on e- then next, being the 26th of May. | 


But theſe perſons having abſconded, and Mr. Dobben, 
the ſaid 26th of May, declaring that he delivered the-#aid 


writing to the ſaid Jane; his Lordſhip ordered, that an at. 
ment ſhould iſſue againſt her. 


' 


On the 25th of the ſame ht the cauſe was furch re- 


heard, when the Chancellor was pleaſed 'to order and decree, 


that the order made on the firſt hearing by the Lords Commiſ- 
ſioners, ſhould be affirmed ; and that the ſaid iſſue ſhould be 
tried, with liberty both for the appellant and reſpondents to 


make uſe of the depoſitions of ſuch of the witneſſes taken in 
the cauſe, as by death, or other lawful impediment, could. not 
attend the trial; and that the appellant ſhould try the ifſue in 
the then next Trinity term, or, in default thereof, the ifſve 
ſhould be taken as found againſt him. 


The appellant neglecting to try this iſſue, an order was 1 
ön the 3d of Juby, 1718, that the ſame ſhould be taken as 


be referred to the Maſter, to ſtate the account between the 


upon the ſaid ſtatute and mortgage, on the 25th of Jonur), 
10 3 with inecrell for the lame from that time. 


inn to this. des, warrants. were FAG yy upon * ap 
pellant s agents to attend the Maſter on the ſaid reference; 


Maſter in ten days, or in default thereof, the Mafter was, to 


The appellant il: neglecting . bo! ſerved with fur- 


that there was due to the reſpondents, for principal and intereſt 
4591. 125. 8 d. And on the roth of Deren following, 
this report was OP confirmed. 


Caſes m Parliament. 


After all theſe proceedings, the appellant thought proper to 
appeal from the whole of them; inſiſting, that by the ſtatute- 
ſtaple in 1684, the firſt 2 50. as well as the 1004. then lent, 
were ſecured together, and a defeazance executed for the fame, 
to be void on the appellant's payment of the whole 3 50 J. and 
intereſt, at the time therein mentioned; and accordingly, the 
intereſt of the whole was paid till 1689, when 250. was paid 
in part of the principal, as aforeſaid ; after which, Laube 
Conly, received only the intereſt of the remaining 1001. till 
his death, in 1693. That Coxly, when taken ill in January, 


1693, being ſenſible that he had not given the appellant any 


diſcharge for the 2504. paid in 1689, did by the memoran- 
dum under his will declare, that only 100“. was due on the 
ſaid mortgage; and which, it was hoped, would not be other- 
wife deemed than as part of the 3504. united and ſecured 
together as one mortgage, by the ſaid ſtatute-ſtaple ; for if the 
fact had not been ſo, or if Conly had meant otherwiſe, he 
would certainly have declared ſuch meaning. That the intereſt 
of the ſaid 1007. had been paid ever ſince Luke Conlys death; 
and no demand was made by the reſpondents, of any other prin- 


cipal- money or intereſt, till ſome ſhort time before the ap- 


pellant's bill. As to the objection, that Conly, ſome little 
time before his death, exhibited his bill againſt the appel- 
lant, to be paid the 2504. firſt advanced ; and that one Hughes, 


a prieſt, prevailed on him to inſert the ſaid memoramdum 


under his will, and remit 150/. to the appellant, of the faid 
firſt 2 50 I.; it was anſwered, that for above three years after 
the faid 2 50 J. was paid, Conly received the intereſt of the 
remaining 1001. and never demanded more of any principal 
or intereſt ; being minded, however, to be paid his money 
due, he did, about the beginning of 1693, exhibit his bill, 
and thereby (as uſual) charged the whole money lent, leaving 
the diſcharge on the appellant's part; but he was ſo conſcious 
of his injuſtice therein, that he dropt the ſame and required 
no anſwer, and afterwards declared, as aforeſaid, that only 
lool. was remaining due. And as to the inſinuation about 
Hughes, the prieft, nothing was proved concerning the ſame 
ut by one Thomas, whoſe evidence was falſified. 185 
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T. Lutwyche. 

R. Raymond. 


On the other ſide it was ſaid, that it evidently appeared C. Phipps. 
roughout the whole cauſe, that there never was any other S. Mead. 


Vor. II. 8 8 


deed | 


a wee 0. - 


158 


— — 


4725 


— — 


K — OY I 
" . — 
. ee — 
. + erode wed — K hh 
" — ——— — — * — 
— 


— 


—— 


m 
— : - 
— —— — A 
12 


I-£CREES 
-thrmed. 
Dur vol 21, 
2. 282. 


„ expteſſed, that 100“. did then remain due on the ſaid mort. 


February, 1639, he paid Conly 250. in the baſe coin, which 


| exchanged for in ſilver at the time of payment, Which in 


Caleg in Parl tament. 
deed of mortgage ſor the 2500. but that in 1683, and by the 


memorandum at the foot of Luke Conly's will, it wes Plainly 


gage, es. above the 100/. ſecured by the ſaid ſtatute. 
ſtaple only; That the appellant attempted to prove, that in 


was iſſued in Ireland by King James II. in the time of the 
late War there; but, that failing in this proof, the whole of 
his evidence being only hear-ſay, he attempted to ſet up a 
forged writing to ſupply. the defe& of ſuch evidence. That if 
ſuch, payment had been made in braſs money, the mortgape 
could Not thereby, be diſcharged, the proviſo being ſpecial, for 
payment of the money in ſilver; and where braſs money had 
been paid in Ireland, in diſcharge of debts contracted before 
that baſe coin was made current, the Courts of Equity there 
had only allowed, what ſuch braſs money might have been 


F ebruary,. 1689, was very inconſiderable. That the reſpon- 
dents had proved i in the cauſe, that Luke Conly, at the inſtance 
of Hughes, did, remit and forgive the appellant 15o/. only; 
and by the bill which he filed in 1693, it might alſo be rea- 
ſonably inferred, that he was not then paid. That the appel- 
lant had met with all reaſonable indulgence in the Court of 
Chancery, and might have tried the iſſue, and attended the 
Maſter: on taking the account, but for his own default ; and 
as it manifeſtly, appeared, that on the 27th of January, 1693, 
the. appellant remained indebted in 100. on the mortgage, 
and alſo in 100 J. on the ſtatute-ſtaple, it was apprehended, 
that he was not entitled to have any iſſue directed to of the 
quantum of ſuch debt. 


AccorpixoLy, after hearing contfel on. this appeal, it was 
ORDERED: and AD JUDGED, that the fame ſhould be diſmiſſed, - 
and the ſeveral decretal orders, report, and confirmation thereof, 

complained of in the aid appeal, affirmed : And it was further 
ORDERED, that the appellant ſhould pay to the reſpondents, | the 
ſum of 1000. for their coſts in h of the ſaid un 
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Jebn WW hinnery, | . — Reſpondent. 
lh. gth April, 1720. 


Mex LIAM Eli, of Dublin, Gent. (otherwiſe called 
executed to him a bond, dated the 1oth of February, 1685, 


in the penal ſum of 150/. ; and in Eaſter term, 1687, the 
reſpondent obtained a judgment in the Court of Eachegder in 


1500. with coſts. The ſaid William Ellis being likewiſe indebt- 
ed to one William Rothery, did on the ſame day execute a bond 
to him, in the like penalty; and in Eaſter term, 1687, Rothery 
obtained a judgment againſt him, in the ſaid Court of Exche- 
quer, for the ſaid 150 J. with coſts. And the faid William 
Ellis, being alſo. indebted to his brother the appellant in 1200/. 
he, on the 41ſt of December, 1688, executed a bond to him, 
in the penalty of 2400 J. for ſecuring the payment thereof. 


Ellis being engaged in the Jriſb rebellion, his eſtate thereby 
became forfeited ; whereupon King William III. by letters 
patent, granted the ſame to the reſpondent : But by an act of 
Parliament, paſſed in the 1rth and 12th years of his reign, 
ntitled, An act for granting an aid to his Majeſty, by ſale of 
the forfeited and other eſtates and intereſts in Ireland; the faid 
William Ellis's eſtate was reſumed, and veſted in truſtees to be 
lold, for the uſe of the public; but ſubje&, nevertheleſs, to 
luch debts and incumbrances as ſhould be claimed on or before. 
the 10th day of Auguſt, 1700, and heard and determined before 
the 25th day of March, 1701, by the ſaid truſtees, or any 
leyen or more of them; and their judgment, determination, 
or decree, was, by the ſaid act declared to be final, and to 
conclude and bind all perſons and intereſts whatſoever. | 


that claim was heard, when it was adjudged, determined and 


creed, that the ſame ſhould be allowed; and that the eſtate 
of 


159 


Sir William Ellis} being indebted to the reſpondent, 


Ireland, againſt the ſaid William Ellis, for the ſaid ſum of 


3 purſuance of this act, the reſpondent claimed his debt 
efore the ſaid truſtees and, on the 12th of November, 1700, 


Jun Ellis, Eſq. | * | * | « Appellant. Caſe 30. 


of the ſaid William Ellis, veſted | in the 
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10 aid kruldess by hi 
attainder, ſhould be liable to, and ſtand chargeable with the 
payment of the ſum of 157 J. 115. 9d. to the reſpondent, hi 
executors and afſigns.—A like claim was made by Mary Rother, 
the widow and adminiſtratrix of the ſaid Wilkam Rothery, 
and on the 18th of the ſaid month of November, ſhe obtainei 
from the ſaid truſtees a fimilar decree for the ſum of 157] 
IIs. 94. 1130 IT 


100 


In the brd year of Queen Anne, the appellant obtained”, 2 
act of Parliament, intitled, An act for the relief of John Ellis, 
By. with relation to the forfeited eſtates in Ireland; whereby it 
was enacted, That the truſtees in the faid act of efurnpin 
named, ſhould convey unto the appellant and his heirs, to 
his and, their own uſe, and at his or their own coſts and 
charges, all and ſingular the meſſuages, lands, tenements and 
hereditaments, which were granted or mentioned to be granted 
by his late Majeſty's letters patent ; and all other the eſtate of 
the faid William Ellis, ſubjedt to ſuch moumbrances only, 47 i er 
allowed by the aid rruftees. | 


The: truſtees accordingly, by indenture dated the 5th of 
March,” 1702, conveyed the ſaid eſtate to the appellant, hi 
heirs, executors, adminiſtrators and aſfigns reſpectively; accord- 
ing to the reſpeQive intereſts and eſtates which the faid Millan 
Elli had therein, ſubjec® to ſuch incumbrances only, as were 
allowed o the aid el. 


Beſides the debts allowed to be due to- the . wi 
the ſaid Mary Rotbery, there were alſo claimed before, and 
allowed by the faid "truſtees, ſeveral other debts and incuin- 
brancds, amounting in the whole to 10,6704. 15. 54. (oer 
and above 5300 J. allowed to one Suſan Smith, for principal on 
a mortgage, with intereſt, and the debt due to the appellant) 
and among theſe incumbrances, there were ſeveral bonds and 
judgments, on the allowance whereof, xo furaber iterg wan 
given than the penalty. But ſome of the, creditors, t© 
amount of 4000/. and upwards, being mortgages, whoſe 
principal money and intereſt amounted to more than the i val 
of the lands compriſed in their feveral . ſecurittes ; they wer 
decreed, by the truſtocs, to the poſfeſſon of the lands, f 
mortgaged. ws 


7600111 3 
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Caſes. in Parliament. 


The appellant, being in . poſſeſſion . of the reſidue of the 


the reſt of the debts and incumbrances affecting the fame; F 
and particularly the debt allowed to the reſpondent, and the 
other debt allowed to the faid Mary Rothery, of which the 
reſpondent had become the purchaſor, for a n 2 conſidera- 
tion. 


4 


But the reſpondent, apprehending that he was entitled to 


thought proper, on the 3d of June, 1718, to exhibit his bill 
in the Court of Chancery in Ireland againſt the appellant 5 
ſuggeſting, that he had received much more out of the 
rents and profits of the ſaid eſtate, than was ſufficient, t 

diſcharge all the debts due thereon, with intereſt ; and, that he 
had only paid the reſpondent ſeveral ſums on account of 
intereſt; and therefore the bill prayed, that the appellant 
might ſet forth an account of the rents and profits of the ſaid 
eſtate, and of the debts and incumbrances charged. thereon; 
and that he might either account with and pay the reſpondent 
the money ſo decreed by the truſtees, with intereſt for the ſame ; 
or, that the reſpondent might be decreed to: the 1 of 
the ſaid eſtate, until his demands ſhould be fully ſatisfied. 


The appellant, by his anſwer to this bill. inſiſted, that be 
had with his own money paid, in diſcharge of thoſe debts, 
63811. 86. 7d. and had received no part of his own. debt; 
that the yearly val ue of the eſtate was no more than rnd; 
126. 84. out of which many allowances were to be made; 
that he had not received from the eſtate near ſufficient to pay 
the faid debts; and that he had paid the reſpondent the full 
of both his ſaid debts, and ought not to be charged with any 
intereſt; for that the truſtees never intended to | allow: en. 
nor had the enden, till lately, ever demanded any. 


GITFOSTIRS 911 


On the 25 th of November, 1719, this cauſe \ 1155 heard; when 
the Lord Chancellor of Ireland was pleaſed to decree,, nor” it 
ſhould be referred to a Maſter to take an account of the 
principal and intereſt due from the appellant 1 to the reſpondent, 
upon the foot of the truſtees decree ; - ſuch intereſt to be com- 
puted at rol. per « cent. to the time of making che ſtatute in 

1 II. | 8 3 NW 1 


4 
'% 


eſtate, under the above conveyance from the- truſtees, paid 1 off : 


intereſt for the ſaid two debts, as allowed by the truſtees, 
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that kingdom, for reducing intereſt to 8 J. per cent. and fg 
thence at 87. per cent.; and both parties were to have alljug 
allowances, | His Lordſhip alſo declared, that if, upon ibe 
return of the report, it ſhould. appear that the reſpondent wy 

not ſatisfied both his principal and intereſt, he ſhould be decreed 
his coſts; but in caſe it ſhould. appear, that the reſpondent 
was ſatisfied his ſaid principal and intereſt, before the filing of 
the bill, the appellant ſhould be decreed his coſts.— And upon 
a 're-hearing, on the Sth of December EN this * 
was confirmed. ; 1) 1250 


The appellant Ales appealed both from the decree” and 
the order for confirming it; and on his behalf it was argued, 
that the Court of Chancery in Ireland ought not to add to, or 
alter the decree pronounced by the ſaid truſtees, becauſe the 

act of Parliament gave no appeal from them to that Court 
om the contrary, it was thereby expreſily declared, * That the 

4 © jadgment, determination or decree of the ſaid truſtees, ſhould 
ehe final, and ſhould conclude and bind all and every perſon 
« and 3 whatſoever ; even infants, feme-coyerts, idcats, 
„ Ge. and their intereſts ſhould be bound and concluded by 
* ſuch Judgment, determination or decree; any law, ſtatute, 
« or cuſtom, or other matter or thing to the contrary not- 
ce withſtanding : And that ſuch incumbrances, &c. ſhould never 
< afterwards be impeached, avoided or called in queſtion, by 
a his Majeſty, or any perſon whatſoever.” That it manifeſtly 
appeared, the truſtees never intended to allow the reſpondent 
intereſt; for otherwiſe, they would have decreed intereſt, a 
they always did, with particular directions as to what rate of 
intereſt, for what time, and for what ſum ſuch intereſt ſhould 
be allowed. That altho' the reſpondent in his claim, and by 
his counſel at the hearing of it, inſiſted on principal and intereſt 


for the whole ſum! of the judgment at law and cots, yet the 


truſtees 1 in their decree, allowed only the penalty and coſts, of 


 % 4 » 


the. 39 7 and no intereſt; which decree was founded on 
15 of t t Sir 9 0 of references, Vir ſtated 1 Tk 


+* #53 24/4 
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. 1571. 117 gu That there could be no reaſon” Ziven, 
why the truſtees ſhould be ſuppoſed to intend an allowarice 
of: intereſt for the time tben to come; when they had not only 
not decreed it, but abſolutely "refuſed to allow it for the time 
then paſt : And if they did not intend to allow ſuch intereſt, 
it was conceived that the Court of Chancery could not; but, 
that the reſpondent was, and ought to be bound and concluded 
by the ſaid deeree of the truſtees. That the appellant, by his 
anſwer to the reſpondent's bill inſiſted, that he had not received 
near ſo much out of the profits of the eſtate as he had paid; 
which was, and ought to be, the chief matter in iſſue. That 
the reſpondent's own witneſſes had fully proved this, and that 
the eſtate was only 3124. 12s. 8d. per ann. ſubject to taxes, 
outgoings, deficiencies, repairs, &c. and charged with, aboye 
7oool. the intereſt whereof amounted to above 700/. per ann. 
beſides the appellant's own debt of 2400/.: So that it was 
manifeſt, the eſtate was not ſufficient to pay the intereſt of 
half the debts charged upon it. That if the appellant... had 
not interpoſed, in favour of ſuch creditors , as were not in 
poſſeſſion of any part of the eſtate, they would haye entirely 
loſt all their debts, and the whole eſtate would have been 
ruined, and eat up by a few of the firſt incumbrancers ; the 
decree therefore ought not to have charged the appellant with 
the reſpondent's debt and intereſt, until either by a verdict at 
law, or an account before a Maſter, it had appeared, that he 
had received out of the eſtate ſufficient to pay, and wherewith 
he ought to have paid the reſpondent s faid demands. That 
the decree and order were directly contrary to the words ml 
true intent of the act of Parliament, made for the relief of 
appellant; which enacted, that the eſtate ſhould be Ta 


ſaid truftees': And if that expoſition, of charging the appellant 
with intereft of debts, where no intereſt was allowed by the 
truftees, ſhould take place; the reſt of the creditors who had 


00 received their debts, without inſiſting on any intereſt, might, by 
. the ſame method, compel the appellant to pay them full intereſt, 

ef which would now amount- to more than the eſtate, ever Was, 
10 or would be worth; for the intereſt of the ſaid two ſmall ſums 


of 1 571. 118. 9d. demanded: by the reſpondent, already amount- 
ed to about 5 50 l. and the intereſt on the reſt of the debts, 
would amount to about 12, 000 J. That tho' the Court of 


Chancery 


to him, ſubject to ſuch incumbrances only, as were allowed by the 
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C. Phipps, 
S. Mead. 


decreed to be due. That by the decree of the truſtees, 


=q 


: Cales in Parliament, 


Chancery i in many caſes relieves againſt forfeited penalties,” yet 
in no caſe does it allow more intereft than the penalty Expreſſed 
in the bond, recognizance, or other ſecurity, any more than 
it can compel a mortgagor to add more lands to à ſcant 
ſecurity ; it being in ſuch caſes always held, that the lende: 
or creditor is himſelf the ſole judge with what ſort of ſecurity 
he will be content; and if he accepts too ſcanty a ſecurity, 
or ſuffers the intereſt to exceed the value, the fault is his only. 
But in the preſent caſe, the reſpondent had no hardſhip to 
complain of; for he had received the full penalty and coſts on 
his own bond, and the like for Rothery's debt, which, it was 
in proof, he paid but 30“. for; and neither of theſe ſums 
vould ever have been paid but by the appellant's indulgence, 
and (as v was likewiſe in proof) were really paid by him out of 
regard t. to the reſpondent, and to enable him to carry on an 
Aadertaking, whereby he was a great gainer. That if the 
elbe, had taken out any execution at law, he could have 
levied no more than what he had received, viz. the bare penalty 
and coſts on the judgment ; and in truth, neither the reſpon- 
dent, or any other creditor (except the appellant) had any 
reaſon; to complain, for they had all received their debts; and 
the whole loſs and hardſhip fell only upon the appellant, and 
amounted to thrice the value of the eſtate : It was therefore 
hoped, that the | decree and order would be reverſed, and the 
reſpondent” 8 bill diſmiſſed. _ i 


{ SY! any 4 % 


On the other ſide, it was ſaid to be 8 to yo known 
rules of equity, that when any fixed and certain ſum of money 
is adjudged or decreed by any court of law or equity to be due; 
the ſame ſhall carry intereſt from the time of its being ſo 


eſtate of William Ellis ſtood charged with the payment of th 
ſaid two ſeyeral ſums of 1571. 11s. 9d. from the time of 
pronouncing the ſaid decree; and from that time, the ſame 
was apprehended to be in the nature of a mortgage upon the 
lands. That the, appellant knew the whole of the debts decteed 
by the faid truſtees, to be due at the time of his obtaining the 
ſaid act of Parliament in his favour; and he accepted and 
enjoyed the eſtate under that act, ſubject to make good the 
faid. decrees, and under the truſtees conveyance, ſubject 10 


the debts decreed due by them. That if the appellant go 
no 


[ 18 
Cates'in 'Þarl liam e1 nt. 4 | 165 
not: obtained the ſaid ah, the. eftate muſt, bows been fold by the Ee 


truſtees, and the reſpondent's demands would then have been! 
immediately paid 3 he ought not, therefore, to be in a worſe 

condition by the appellant's taking the ſts than he would 
otherwiſe have been. 


Bur, after hearing counſel on this appeal, it was ORDERED 2 
and ADJUDGED, that the ſaid decree and the affirinance thereof, . 
(ould. be reverſed ; and that the reſpondent's bill ſhould ſtand p. 300. 
abſolutely diſmiſſed; and that he ſhould pay the appellant his 
coſts, to be taxed by a Maſter, for and in reſpe& of the ſaid 
bill, and all proceedings thereupon in the ſaid Court of Chan- 
cery : And it was further oRDERED, that the ſaid Court ſhould, 

from time to time, make proper orders for taxing the faid coſts, 
md enforcing the payment thereof, according to the courſe of 


the Court in ſuch caſes. 


Thomas Harriſan, Eg. = — Appellant. Caſe 31. 
Neberi Dermer, Eſq. George Gore, Eſq.” mT 
bis Majeſty's Attorney-General in 
Ireland, John Pratt, Eſq. Deputy Reſpondents. 
Vice-Treaſurer of Ireland, and Rin 44 0) ny 
chard Macgwire, rt 1 ily wail 0 2507 
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js 1708, Queen Anne appointed the appellant Colonel of a if 
regiment of foot; and King George I. by a commiſſion, il 


dated the 1ſt of June, 1715, continued che ent. Colonel 
of the fame regiment. 


. T ge es © - 


The regiment being in Ireland, while he tebellion ibs 


Pp out in Scotland in the year 1715, orders were given” out for 
| « wgmenting each regiment with 140 men; and the appellant 
mn ving compleated this augmentation for his own regiment, 
by = were given by Lord Tyrawley, the General, for its 


1 immediately cloathed, that it might be ready and fit for 
etvice. 


Vol. II. 
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Caſes in Darliament. 


Accordingly, the appellant on the 8th of Dacember, 915 
contracted with the reſpondent Marg roire, for the cloathing 
of his regiment; and the off-reckonings being, by the cuſtom 
of the a1 127 in that kingdom, to be applied tor the Payment 
of the cloathing, the appellant was, by the terms of his con- 
tract, to procure the Government's warrant to be delivered to 
the clothier for theſe off-reckonings, which amounted 0 
17321. 158. 1d. and an aſſignment thereof was made eee 


The patterns for the cloathing, were approved of and ſealed 
by the General, who figned ſuch his approbation upon the 
contract; and the Deputy Vice- Treaſurer alſo certified, that the 
n therein mentioned, was neceſſary to anſwer ſuch contract. 


The cloathing was accordingly prepared, great part of. it 
actually delivered to the commanding Officer, and the reſidue 
— to be delivered ; but, on the 7th of March, 1715, about 

days before the time appointed for the delivery of ſuch 
reffifue; the reſpondent Dormer having purchaſed the appel- 
lant's regiment for 4000/7. obtained the King's commiſſion of 


that date, appointing him Colonel thereof, in the room of 
the appellant. 


Some months prior to the date of the contract, viz. in 
Auguſt, 1715, the King's approbation of the reſpondent Dor- 
mer's ſueceeding to the command of this regiment, was notified 
to the appellant, by a letter from the then Lord Lieutenant 
of Ireland; and hence it became a queſtion, Whether the 
appellant, after ſuch notice, had a right to contract for the 
cloathing of his regiment, or to do any other act as Coloa 
thereof ? nit u 


The Sect Dormer therefore applied, by * to. 
the Lords Juſtices, touching his right to make the contratt; 
and their Lordſhips having referred it to the determination 
of a board of General Officers, they, on the 29th of Septen. 
ber, 1716, reported, that the appellant had: no right to act 6 
Colonel, from the date of the letter ſent him by the Lord 
Lieutenant; but that the command of the regiment, and the. 
power to contract for its cloathing, was from that time entire) 
in the reſpondent Dormer. And this report, the Lord 


Juſtices afterwards approved of, and confirmed. * 
| N 2 wa ; | ö 


* * 
2. 5 , „ FF * 
{EY ; 
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la conſequence of this proceeding, the warrant for the off- 
reckonings was ſtopped; and the reſpondent Macgwire threaten- 
ing to fuc the appellant upon his contract; he, in 7. rity term 
1716, filed a bill in the Court of Exchequer in Jreland, 
againſt all the reſpondents; praying, that Macgwire might 
deliver the reſt of the cloathing, that thereupon the war- 
rant might be delivered to him, and that in the mean time, 
he might be enjoined from proceeding againſt the appellant 
at law. 


The reſpondent Dormer, by his anfwer to this bill, ad- 
mitted, that his commiſſion as Colonel of the ſaid regiment, 
bore date the 7th of March, 1715, and denied that he pre- 
tended any right to the command of the ſaid regiment till 
the date of his commiſhon, or to receive any pay, as Colonel 
thereof, till that time; but inſiſted, that the appellant having 
in the month of Auguſt preceding, received a letter from 
the Lord Lieutenant, ſignifying his Majeſty's pleaſure, that 
the reſpondent ſhould have the ſaid regiment, and the reſpon- 
dent having kifſed his Majeſty's hand as Colonel thereof, the 
appellant had therefore no right to make the ſaid contract. 


On the 1oth of February, 1718, the cauſe was, heard; when 
the Court thought fit to diſmiſs the appellant's bill with coſts. 


But from this decree he 'appealed, infiſting, that 'he was 
to all intents and purpoſes, Colonel of the regiment at the 
time of the contract, and for many months after; and until 
he was ſuperſeded by the reſpondent Dotmer's cormmiſfibn ; 
which was not till the 5th of March, 1715. That before 


„ OS... 


nor had the reſpondent purchaſed of him the faid regiment 


the order to provide the cloathing; which, according to the 
rules of the army, he was bound to obey, under ſevere penal- 
ties; and in caſe the regiment had, in the mean time, been 
ordered upon any ſervice, no perſon but himſelf could have 
ated as Colonel thereof. That accordingly, the King himſelf, 


4. 4.4 


715, granted to an officer as Captain in Colonel Harriſon's 
| | regiment. 


that time, the appellant was neither ſuperſeded or ſuſpended, 


before, but all orders relative to the regiment, were, till that. 
time, directed to the appellant as Colonel, and particularly 


bad after the time of the contract, ſtiled the appellant Colonel 
of the regiment; by a commiſſion dated the 13th of January, 


C. Phipps. 
S. Mead. 


W. Thomp- 
ſon. 


R. Raymond. 


Decree 
reverſed. 
Jour. vol, 21. 


p. 322, 


the regiment whereof the appellant was Colonel at the time 


Caſes in Parliament. 


regiment. That, the reſpondent. Darmer was not entitled t“ 
any pay, nor had any command of the regiment, until the date 


of his commiſſion; but the appellant's pay and command 


thereof actually continued, and he alſo, till that time, cor. 


tinued on the muſter-roll; and by the known laws of th, 
army, the meaneſt ſoldier has every thing belonging to him, ſo 


long as he remains on that roll. 


On the other ſide it was contended, that the appellant had 
notice of his removal from the command of his regiment, by 
the Lord Lieutenant's letter, above three months before he 
proceeded to make a contract for cloathing the fame. That 
1uch pretended contract, even if the appellant had been the 
proper perſon to make it, was contrary to the rules of the 
army, being for above ten months; and alſo contrary to juſtice, 
in ſubjecting the regiment to a debt of about 218/7. 55. 24, 
on the growing off-reckonings thereof. That if the appellant 
had a power in him to contract for the cloathing, (which it 
was humbly preſumed he had not) Macgwire was the perſon 
entitled to the off-reckonings, the ſame having been afſigned 
to him by the appellant; but as Macgwire was not plain- 
tiff in the ſuit, nor demanded any decree in a proper manner, 
the appellant's bill was very juſtly diſmiſſed. Beſides, there 
could be no pretence for any decree in his favour, becauſe the 
board of General Officers, who are proper judges of the 
rules and methods of the army, and to whom this matter 
was referred by the Lords Juſtices, had reported in favour of 
the reſpondent ; and becauſe their Lordſhips had approved and 
confirmed the ſame, and ordered a warrant for the payment 


of the off-reckonings to the perſons with whom the reſpon- 


dent had contracted for cloathing, which they had refuſed to 
grant to the appellant. 5 


Ar TER hearing counſel on this appeal, it was ORDERED and 
ADJUDGED, that the decree of diſmiſſion therein complained 
of, ſhould be reverſed: And it was adjudged and declared, 
that the off-reckonings aſſigned by the appellant to the reſpon. 
dent Macgwire, were and ought to be liable to fatisfy and 


make good the contract made between them, for lon 
| 0 
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the tad contract, for ſo 5 months as the ee had power 
to aſſign the ſame. | 


- 


the off-reckonings were aſſigned by the appellant, over and 
above the time allowed for that purpoſe, by the ſtanding rules 
of the government in Ireland; it was ordered, that the ſaid 
Jebate, and the further conſideration of the cauſe, as to that 
point, oy be adjourned to Monday then next. 


adjourned debate was reſumed ; and after hearing one counſel 


what was offered thereupon ; it was ORDERED and ADJUDGED, 
that the off-reckonings for ſuch ſurplus-time were not liable 
to the ſaid contract; and therefore, only ten months of the 
off reckonings of the old men, and fourteen months of the 
off-reckonings of the 140 additional men, ought to be liable 


dent Dormer had made an affi gnment of the ſaid off-reckonings, 


men for fourteen months, and for the reſt of the regiment for 
of a half-mounting for the old men of the ſaid regiment, 


3 ſhould be enjoined, not to proſecute the appellant 
at 1a 


difference ſhould happen between the parties, touching the 
quantum of the off-reckonings before directed to be paid, the 
lame ſhould be aſcertained by the ſaid Court * TRI 


X x 8 . Theobald 


Wee” debate ariſing, concerning the ſarplus | time for which 


of a ſide, touching that point, and due conſideration had of 


to the ſaid contract. And it having appeared, that the reſpon- 
and that the ſame had been paid in purſuance thereof: It was 
further oRDERED and ADJUDGED, that the reſpondent Dor- 
mer ſhould pay the off-reckonings of the ſaid additional 140 
ten months, to the reſpondent Macgwire, upon his delivering, 


according to the ſaid contract; and that thereupon the ſaid 


for ſo much as ſhould be ſo paid him; and in caſe any 
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think fit; with the freedom alſo of a houſe and garden, "and 


one Cornelius Ryan, who was the appellant's ſervant; ® 


alta in wartiament; 
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Sit, 9 P _—_ af, Bart. 2 Minor, | | | 
Dame Penelope Prendergaſt, Widow, 
the Right Honovrable William, Earl 


e Fs 1 8800 and 25 
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Reipondents, 


-IVOI 8 Of 150 ) 100 May, 1 1720, 1 
6 | 


I” 8 _ dorgaft, Eſq. er ward Str Thema? Oils 
rgaft, Bart: deceaſed, the reſpondent Sir Thomas Prendy. 
BY ped being ſeiſed in fee of & ſeveral lands in the count) 
of of Galway. formerly the eſtate of Roger O' Shagneſſy; the 
N ant employed one Anderſen Saunders, Eſq. to take ack 
a „ in truſt for him: And Sir Thomas not knowing thut 

en leaſe was to be in truſt for the appellant, by indenture 
1 55 the zoth of Ohober, 1697, demiſed to the ſaid Andern 
Saunders, Ae executors, adminiſtrators and aſſigns, the ſeveri 
En therein particularly named, and, inter alia, the lands' of 
Gortocarnane and Killfane, whereon woods of great value were 
then. growing, for 21 years, from the 25th of March then 
next enſuing, under the yearly rents thereby payable. In 
Which leaſe, all timber and timber trees and ſaplings, then lying, 
ſtand ding, or growing, on the faid demiſed premiſſes, were ex- 
cepted and reſerved to the faid Sir Thomas Prendergaſt, his bei 
and aſſigns; with liberty to cut and carry the ſame away, *! 
all times during the ſaid term, in ſuch manner as he or they ſhould 


the,grazing of ſix collups in the woods on the ſaid lands, and 
liberty for a ſervant, to be appointed by Sir Thomas, his heirs 
and aſſigns, to preſerve and keep the ſaid woods. 


The appellant having thus, under the name of Saunders, 05 


7 z- + x& 


pier a leaſe of the lands whereon the woods were growing 
afterwards prevailed on Sir Thomas to demiſe the ſaid woods tv 


indentur 


accordingly, the ſaid Sir Thomas Prendergaſt, by * 
| i dle 
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dated the 2oth of December, 1698, in confideration of 2600 .- 
o him partly in hand paid, and the reſt ſecured, did bargain, . 
ſell, dernife anit fet unto the ſaid Cornelius Ryan,. all the woods, +> 
timber and timber trees, and all ſaplings like to be or grow 
into timber or timber trees, ſtanding or growing upon the ſaid 
lands ; Saving and excepting out of the ſaid ſale and demiſe 
« to the fad Sir | Thamast Prendergaſt, his heirs, and aſſigns, 
« al ſaplings of bak, aſh, or elm, then ſtanding or growing. 
« or that then after ſhould grow on the ſaid premiſſes, that 
«« were of eighteen inches girt, or under; the ame to be 
« meaſured two feet above, and from the ground: And'like-- 
wiſe houſe-beot and plough-boot,. for all the tenants of the 
fad lands, during the ſaid Saunders's leaſe, according to a cove- 
nant in the ſaid leaſe for that purpoſe contained; ta, h 


4 * ) 
142989 
* „„ 


bande (eeprs before exeeptd) to him the ad Ce ö 
R Arts | 


yan; his executors, adminiſtrators and aſſigus, for 21, Years, 
from the 25th of March then laſt paſt : And by this inde ature, 
Ryan covenanted that he would, before the 2 5th of farch og 
then next, join one or more perſon or perſons, with one or | 
more perſon or perſons whom the ſaid Sir Thomas Prender, goft, 
or any on his behalf ſhould appoint, to girt and number 5 
ſaid ſaplings; and that he the ſaid Ryan, his executors, ad mi- 
niſtrators or aſſigns, or any by him or them employed, ſhould 


t not cut down or deſtroy, or willingly permit, ſuffer, order or 
n direct to be cut down or deſtroyed, any of the ſaid ſaplings, 
n during the ſaid term, or at any time after, without the ſpecial, 
8 leave or licence of the ſaid Sir Thomas Prendergaſt, his heirs 


or aſſigns, in that behalf firſt had or obtained, upon the penalty 


of forfeiting 10s. for every apling that ſhould be io cut or 
deſtroyed, FSA 1 

In order to indess Sir Thomas Prendergaft to execute this 
deed of ſale of the woods, the appellant, jointly with the faid 
Ryan, became bound to Sir Thomas in a bond of 50007. 
penalty, conditioned for the performance of the covenants in 
that deed contained. But by the condition of this bend, the 
appellant was only bound fo far, as the breach of any coyenant 
might extend againſt the ſaid Ryan, his heirs, executors or 
adminiſtrators, and not againſt his aſſigns; and that, for ſuch 
parts only as Ryan himſelf was obliged to perform. 


hs, 


» \ 

* an. 
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— aud deed of ſale made to Ryan, poſſeſſed himſelf of the ſud 


at which time; as appears by the proofs in the cauſe, ther; 


in the name of che ſaid Saunders and Ryan in truſt for himſelf, 
with intent to deſtroy and cut down the young ſaplings ; and 


the heir, for the ler done to his eſtate. 


Takes in Paritament. 
The appellant having, under tbe faid leaſe made to Saunler 


ſoveral lands and woods, proceeded to cut down the ſaid woods; 


were upwards of : 26,000:ſaplings of oak and aſh, which were 
girt and marked | between fourteen and eighteen inches in their 
girt, two feet above the ground; and there were many more 
of a leſs girt, which were not marked: So that in the pen 
1710, there only remained of thoſe: which were ſo marked 
© 500, and about 1.500-of thoſe which were not marked; and 
tke appellant Having prevailed upon Sir Thomas Prenderga to 
turn off one Kelly, who wes, his ſerjeant and took care of the 
ſad woods, and having appointed a ſerjeant of his own, he 
and big:agen re N deſtroyed all the ſaplings excepted 
by the. aid Ideed of ſale, but the ſaicd remaining few. and 
thereby did Arceparable: ogy to eee nen 


he Tet ada. #154 4 [ db bo „ 85 tl 


2 Ll K. _ 4 14 I 


Whereupon, | oy. ' Michaelmgs term, 1712, the relponden 
exhibited. their, bill. in the Court of Chancery in Ireland 
againſt! the. appellant and the ſaid Ryan, ſtating the ſaid leaſe 
and deed of fale, and that the appellant had obtained the fame 


had accordingly deſtroyed and,cut down, and converted. to his 
zuſe, ſaplings, which were excepted, to the value of 20,000/.; 

and therefore the bill prayed a ſpecific performance of the 
covenants contained in the {aid deed of the 2oth of December, 
1698 ; and that the appellant might be compelled to pay thc 
ſaid penalty of 105. per ſapling to the reſpondents the execu- 
tors; and conſequential damages to the reſpondent Sir Thonur 


To this bill, the appellant put in Th üer and thereby 
Mes rp that the ſaid leaſe made to Saunders was taken in 
truſt for him; and that the deed of ſale of the ſaid woods 
made to Ryan, was alſo in truſt for him; that the faid. Ry 
Was his ſervant, and that he poſſeſſed himſelf of the wood, 
timber and N trees, and diſpoſed of the ſame; but. that 
Ryan did not intermeddle thercin, otherwiſe than in permitting 
his name to be made uſe of, nor was he any ways employed in 


the 
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che management or diſpoſal of the woods : But he denied 
having cut down any of the excepted ſaplings; and ſaid, that 
in action at law had been brought againſt him in the Court of -———— 


Exchequer, by the executors, upon the ſaid bond for 5000 J. 
which action was ſtill depending. N 


4 45 


= 


On the 12th of September, 1713, the appellant exhibited his 
croſs bill in the ſaid Court againſt the reſpondents ; praying 
the Court to decree, that the ſaid leaſe was duly obtained, 
and onght to be confirmed during the term; and that the fale 
of the ſaid woods was alſo duly made and obtained, and the 
purchaſe-money fully paid ; and that the appellant might have 
relief as to the lands of K7lofane, which were detained from 
him by one Walter Taylor. 1 eggs IR 


The reſpondents having ſeverally anſwered the croſs bill, and 
both the cauſes being at iſſue, ſeveral witneſſes were examined 
on both ſides, and on the 2 1ſt and 22d of February, 15 17, the 
cauſes were heard before William Whithhed, Eſq. Lord Chief 
Juſtice of the King's Bench, and Mr. Juſtice Cawfeld. and 
others, Commiſſioners for hearing and determining cauſes in 
Chancery; when the Court ordered, that in regard the aid 
Cornelius Ryan had not anſwered the original bill, the cauſes 
ſhould be adjourned over to the then next term; and that in 
the mean time, the plaintiffs in the original cauſe ſhould ſerve | 
Ryan with proceſs, ſo as to bring him before the Court. j 

Accordingly proceſs was iſſued againſt Ryan, to a commiſ- \ 
on of rebellion ; but he till neglecting to appear, the reſpon- 
cents applied by petition, that the cauſes might be heard 


0 without him, as being an unneceſſary party; and on the 17th 
1 of June, 1718, they were accordingly heard before the Lord 
oy 


Chancellor, when his Lordſhip declared, that all the matters 
in the original bill, except what related to the agreement for 
lale of the woods, were unneceſſarily ſuggeſted and ground- 
leſs; the whole queſtion being, whether the ſaid agreement 
was performed by the appellant, or not? And whether he had 


os e any ſaplings, contrary to the ſaid articles? And therefore 
We it Was ordered, that the parties ſhould go to a trial, upon the 
25 'ollowing iſſue, viz. * Whether the appellant, or James Butler 


© his brother, Richard Butler and Patrick Hore, or any of 
Vor. II. Y y «« them, 


"0 


petitioned for a re- hearing ; ; ſetting forth, that they were 
they were cut; for that the value thereof, at the reſpectix 


the faid iſſue, as the ſame was worded. 


| Juſtice Mhitſbed and Mr. Juſtice Dolbin; when the Judge 
declared their opinion, that the iſſue ought to be amended, 
and the Lord Chancellor took time to conſider thereof; but 


the appellant being then in Court, and apprehending the {aid 


down and deſtroying any of the ſaplings, excepted. out of the 


en ſhould, as of the then 7. "Tinity term, maten, 1 
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** them, or any perſon or perſons employed by them, or 
or either of them, in felling the woods of Gertncarng 
«© cut down or deftroyed any gak os aſh ſaplings in the ſaid 
woods, excepted out of the ſale or grant of the faid Wood 
of Gortocarnane, made by Thomas Prendergaſt, Eſq. ty 
Cornelius Ryan, by deed dated the 2oth of December, 1698, 
„ and what value the ſame amounted unto, at the time — 
„were ſo cut?” 


* 


But, inſtead of proceeding to try this ifue, the reſpondent 


adviſed, that the period of time to aſcertain the value of the 
ſaplings cut and deſtroyed, ought rather to be at the time of 
the expiration of the appellant's leaſe, than at the time tha 


times of their being cut, coutd be but very fmall, to what 
the value might have been at the end of the leafe ; and that 
therefore it would be to no purpoſe for them to go to trial on 


| Accordingly, on the 1 <th of May, 1719, the canſach were 
re-heard- before the Lord Chancellor, aſſiſted by the Lord Chief 


iiſſue would be changed, did then declare that he n 
under the ſaid firſt iſſue. 


On the «th of June following, the Lord Chancellor declared 
in Court, that he had adviſed with all the Lords the Judges 
upon this caſe, and gave his opinion, that the reſpondent Sir 
Thomas Prendergaſt, as heir to his father, was properly rehev- 
able againſt the appellant in a Court of Equity, for that le 
could not recover at law; and that the appellant ought to de 
anſwerable for what damages the ſaid reſpondent had ſuffered 
by Richard Butler, James Butler and Patrick Hore's cutting 


deed of the 2oth of December, 1698 ; and, to aſcertain the 
ſame, his, Lordſhip, was pleaſed to order and decree, That tht 


Hig 


\ 
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feigned action againſt the appellant in the Court of Common 
Pleas, and that the appellant ſhould appear gratis, and plead 
the general iſſue, ſo as a trial might be had at the bar of the 
aid Court, ſome time in the next Michaelmas term, upon the 
following iſſue, vis. * How much the reſpondent Sir Thomar 
« Prendergaſt was damnified on the 25th of March, 1718, by 
« the appellant Theobald Butler, and by James Butler, Richard 
« Butler and Patrick Hore, or any of them, or by any other 
«« perſon or perſons by them, or any of them employed, in 
cutting the woods ſold by Thomas Prendergaſt, Eſq. deceaſed, 
« to Cornelius Ryan, by deed dated the 20th day of December, 
« 1698, cutting any oak, elm, or aſh ſaplings, excepted out 
« of the ſale or grant made by the ſaid Prender gaſt to Cornelius 

« Ryan?” And it was ordered, that each party ſhould be at 
| liberty to make ufe of the depoſitions, as uſual ; and that the 
fale to Ryan, the leaſe to Saunders and the aſſignment thereof, 
ſhould be produced by the appellant on the ſaid trial, and be 
admitted as evidence, and read as they were on the hearing: 
And the parties were to agree on an indifferent county, and 
if they could not, the Court would order a county. 


The appellant refuſing to agree te an indifferent county for 
the faid triab; upon motion of the reſpondents, on an affidavit 
that they did not expect indifferency in the county of Galway, 
in regard the appellant had many relations there; and alſo in 
conſideration of the value of the reſpondents demands; the 

Lord Chancellor, on the 25th of the ſaĩd month of June, was 


of the Court of Common Pleas, ſome time in the next Mi- 
obaelmas term, by a jury of the Qreen's county; to which 
end, the Sheriff of the ſaid county was to attend one of the 


pleaſed to order, that the ſaid iſſue ſhould be tried at the bar 


Y Maſters of the ſaid Court, with the grand pannet of frecholders, 
the and he was thereout to name forty-eight, and each party to 
ob ſtrike out twelve, and the remaining twenty-four were to be the 
Fered Jury for trial of the ſaid iſſue, unleſs on the next motion day 
ting WY 5224 cauſe ſhould be ſhewn to the contrary, without further 
f the motion. And accordingly, the appellant and reſpondents did 

the proceed to ſtrike a jury; but the appellant neglecting to appear 
ic de law, it was on the 3d of November following, ordered, that 


the appellant ſhould; by. the firſt day of the then next Michael- 
Rar term, appear at law, as by the ſaid order of the th of 
June laſt, was directed. 


2 — The 


W 
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— The appellant ſtill neglecting to appear, purſuant to thi: 


— 


T. Lutwyche. 


laſt order, the reſpondents, on the 12th of the ſame month; 
moved the Court, that the ſaid iſſue might be taken as found 
againſt him, as to 10s. per tree, according to the number of 
ſaplings proved by the reſpondents witneſſes to be cut and 
deſtroyed ; or, that an attachment might iſſue againſt the appel. 
lant: Whereupon it was ordered, that unleſs the appellant 
appeared that day, an attachment ſhould be ee againſt him, 
without farther motion. | 


But the appellant, inſtead of appearing, appealed from the 


C. Phipps. decree of the 17th of June, 1718, and the ſeveral ſubſequent 


orders; and on his behalf it was inſiſted, that the reſpondents 
having made Cornelius Ryan a defendant to their bill, and 
taken out proceſs againſt him, and it being proper and neceſ- 
ſary to bring him before the Court; that cauſe could not 
regularly be heard, till Ryan had appeared and anſwered, ot 
until the utmoſt proceſs of contempt had been iſſued againſt 
him. That on the hearing of the cauſe, the reſpondents 
waived all the demands and pretenſions of their bill, except 
what related to the ſaplings ; and the Lord Chancellor declared, 
that all the ſuggeſtions of that bill, except what related to the 
performance of the agreement, touching the ſale of the wood, 
were unneceſlary and groundleſs. That as it did not appear in 
the cauſe, that any of the excepted ſaplings had been cut or 
deſtroyed by the direction, or with the privity or conſent of 
the appellant, or had been converted to his uſe ; the original 
bill ought to have been diſmiſſed, not only as to what related 
the pretended fraud therein ſuggeſted, but as to the whole; 

| Kea the caſe was reduced to the ſingle point of cutting the 
excepted trees, for which, if there had been any treſpaſs or 
breach of covenant, there was a proper remedy at law; and 
accordingly an action had been brought againſt the appellant, 
upon the bond entered into by him and Ryan, which was ſtill 
depending. That it was not pretended, that any of the excepted 
ſaplings were cut ſince the death of Sir Thomas Prendergdf 
the father, nor could it be pretended, that Sir Thomas the 
reſpondent had any right, either in law or equity, to recover 
damages for any treſpaſs committed in his father's life-time; 
and yet, as the laſt iſſue was directed, the jury were to aſcer- 


tain damages for him, on account of W ſuppoſed to be 
on 
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committed before he was born „and to try what he was thereby 


dxmnified on the 25th of March, 1718, ſeveral years after 
the .commencement 'of the ſuit. That it appeared by the 


1698, that in caſe any ſaplings were cut, contrary to that 
deed, the penalty for ſo doing was ſettled at 10s. each; and 
this being a ſtated damage, fixed by the deed itſelf, no iſſue or 
enquiry ought to have been directed as to thoſe matters. 
That the laſt. iſſue was worded in ſuch a manner, as left the 
jury no certain rule or meafure to go by, in trying it; and 
if any ſuch iſſue was triable, yet, being in its nature local, 


in a foreign county, without ſuch reaſons; and, in the 
preſent caſe, none ſuch were offered: It was therefore inſiſted, 
that the ſaid decree and orders being erroneous, and not agree- 
able to the rules of equity, the ſame ought to be reverſed. .._ 


On the other fide it was contended, that the appellant had 


being the only perſon who had the benefit of the leaſes. 
That the appellant, by purchaſing the woods in the name of 
Ryan, in truſt for himſelf, was not properly the aſſignee of 
Ryan; and as the covenant extended only to Ryan, his execu- 
tors, adminiſtrators and aflighs, the reſpondents had no action 
at law againſt the appellant, upon the deed of ſale. That by 


performance of covenants, the appellant ſtood only bound for 
the breach of ſuch parts of the covenants, as Ryan was guilty 
of; and as i: appeared by the appellant's anſwer, that Ryan 
never intermeddled, he was not therefore ſtrictly guilty of any 
breach of covenant within the words of the condition; ſo that 
the reſpondents could not properly bring an action at law 
againſt the appellant, upon that bond. That the appellant 
having taken the leaſe in the name of Saunders, and purchaſed 


| able in law for ſuch damage as he ſhould commit in cutting 
down and deſtroying the ſaplings; and having procured Kelly 
to be diſcharged, and appointed a Serjeant of his own to look 
after the woods, ſeemed to amount to a proof, that the appel- 
lant was guilty of a fraud. That the bond executed by the 
ippellant and Ryan being only for 50007. would not, if reco- 
Ver, II. Ds. verable 


the bond which the appellant and Ryan executed, for the 


the wood in the name of Ryan, that he might not be account- 


original bill, and alſo, by the deed of the 2oth of December, 


and a view being neceſſary, it ought not to have been tried 


R. Raymond. 


no juſt foundation to complain of the ſaid ſeveral orders, he S. Mead. 


Decrts 
varied. | 
Jour. vol, 21. 
P- 327. 


method to aſcertain the damages was, by directing an iſſue at 


cc 
Cc 


"CC 


give the neceſſary directions for the proceeding to try the {aid 


LY . 
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yerable at law, be an adequate ſatis faction for the damage done: 
And the reſpondents being at liberty, to take their remedy on 
the covenants in the deed of demiſe to Ryan, the propet 


law ; eſpecially, as by the agreement, 105. was to be paid for 
every tree which ſhould be deftroyed, contrary to the terms 


-of that deed, and as the appellant, by his croſs * had ſub. 
mitted the whole matter to the Court. 


AFTER hearing counſel on this appeal, it was ORDERED 
and ADJUDGED, that the decree and orders t 8 
of, ſhould be affirmed; with this variation, ** That inſtead" of 
« the iſſue, by the order of the 5th of Tune laſt, directed to 
«© be tried in this cauſe, a' feigned action be brought againſt 
e the appellant by the reſpondents, the executors of the late 
Sir Thomas Prendergaſt, and the now reſpondent Sir Thoma; 
Prendergaſt, to try of how much better value the eſtate of 
Sir Thomas Prendergaſt would have been at the time of the 
expiration of the grant made to Cornelius Ryan of the woods 
in queſtion, in caſe none of the ſaplings, excepted in the 
ſaid grant, had been cut or deſtroyed, or . wilfully permitted 
to be cut or deſtroyed by the appellant or his agents, or by 
any employed by him, them, or any of them ; and that 
«© ſuch iffue be tried by a jury of Queen c county: And it was 
further ORDERED, that if the appellant ſhould not appear and 
join iſſue, and proceed to trial, at ſuch time as the Court of 
Chancery in Tre/and ſhould direct; that the reſpondents ſhould, 
on ſuch his default, enter an appearance for the appellant, 
and put in a plea for him, to be approved by a Maſter of the 
ſaid Court, and might proceed to try the ſaid iſſue ex parte: 
And it was ORDERED, that the ſaid Court of Chancery ſhould 


* 


A 


'c 


'C 


_ 


4 


40 
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iſſue with all convenient ſpeed; and after the ſaid trial had, 
the ſaid Court was to proceed further in the cauſe, as ſhould 


en 
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ou Preflon, Widow, Jenico Preſton.) 
her Son, an 1 and. Ce a Gyr Appat _ Caſe 33. 
| Caltbugh, Eg. — — — | 


The Right Honourable N Lord 
Ferrard, — — 


23d May, 1720. 


| Reſpondent, 


HAT care might be taken for the education of children, 
FT in the communion of the church of Jreland, as by law 
eſtabliſhed ; an act of Parliament was paſſed in that kingdom, 
2 Ann. intitled, An aft to prevent the further growth of 
opery; whereby it was enacted, That no perſon of the 
« popith religion, ſhall or may be guardian unto, or have the 
* tuition or cuſtody of any orphan child, or children, under 
„the age of 21 years; but that the ſame, where the perſon. 
„having, or intitled to the guardianſhip of ſuch orphan 
« child, or children, is, or ſhall be a papiſt, ſhall be diſpoſed 
« of by the high Conrt of Chancery, to ſome near relation 
« of ſuch orphan child, or children, being a proteſtant, and 
conforming himſelf to the church of Treland, as by law 
« eſtabliſhed, to whom the eſtate cannot deſcend, in caſe 
© there ſhall be any ſuch proteſtant relation, fit to have the 
education of ſuch child; otherwiſe, to ſome other pro- 
« teſtant, conforming himſelf as aforeſaid, who is thereby 

* required, to uſe his' utmoſt care to educate and bring up 
* ſuch child, or minor, in the proteſtant religion, until the age . 
* of 21 years.” 


Anthony Preſton, Eſq. PETE'S called Low W 
lied a papiſt, in September, 1716; leaving the appellant Mary | 
Preſton, commonly called Lady Gormanſftown, his widow and relic, 
and the appellant Fenico Preſton, commonly called Lord Gor- 
manſtown, an infant of the age of nine years, his ſon and heir, 
together with ſeveral daughters; and dying poſſeſſed of a con- 
iderable real eſtate, ſubje& to a jointure of good. per ann. 
Payable to the appellant Mary, and ſome other demands; and 
the aid appellant Mary profeſſing likewiſe the popiſh fe- re- 
gion, Nicholas Barnwell, Eſq. who was the next proteſ- 
4 tant 


1 


LA 


j | 
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tant relation of the infant, in the month of February fol- 

lowing, preferred his petition | to the Lord Chancellor of 
Ireland, ſtating the above facts; ; and that the appellant Mary, 
and one Nicholas Preſton, who was alſo of the popiſh religion, 
had | poſſeſſed themſelves of the manſion houſe of Gorman. 
town, and other the eſtate of the ſaid Anthony Preſton, 
deceaſed, and alſo of the perſon of the ſaid; Jenico Preſton, and 
either concealed him, or had conveyed him away, with intent 
to educate him in the popiſh religion; and therefore prayed, 
that his Lordſhip would appoint the reſpondent Henry, Lord 
Ferrard, guardian to the ſaid Jenico Preſton, and that the 
appellant Mary, and the faid Nicholas Preſton might deliver ty 
the ſaid minor by a ſhort day, Whereupon, and on pro- 
ducing an affidavit of the truth of theſe facts, the Lord Chan- 
cellor, on the 5th of February, 1716, ordered, that the ap- 
pellant Mary and the ſaid Nicholas Preſton, ſhould produce the 
ſaid minor, Fenico Preſton, to the Court, in fix days after 
ſervice of the ſaid order ; or, in default thereof, ſheiv (cauſe in 
. time why they would not produce Am. nl 


On the gth of the ſame month, Nicholas Beale. was 5 
ſonally ſerved with a writ of execution of this order, at the houſe 
of Gormanſtown, where he and the appellant Mary uſually 
reſided; and it then appeared, that ſhe had quitted the houſe, 
and was withdrawn into England, and had taken the minor with 
her, ſo that ſhe png not be perſonally ſerved with the order. 


And therefore, upon the petition of Mr. Barnwell, the Lord 
Chancellor, on the 19th of February, 1716, ordered, that the 


reſpondent ſhould be aſſigned guardian to the ſaid Jenico 


Preſton; he entering into a recognizance, of ſuch penalty 2 
ſhould be approved by a Maſter, to be accountable for the 
profits of the ſaid minor's eſtate and fortune yearly. And 


STARE 


accordingly the reſpondent did, the next. day, enter into 3 
recognizance for * purpoſe. 


And upon mation of the ſaid N. cholas Barnwell s "Lol 
the Lord Chancellor did, on the ſaid 19th of February, 1716, 
order, that ſervice of the ſaid other order at the appellant 
Mary's dwelling-houſe, and on Mr. Geering (one of the fx 
clerks, and who had entered a caveat on her behalf, againſt 


any order paſſing for the guardianſhip without notice to 15 
ſho 
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thould be deemed good ſervice on the ſaid appellant Mary ; s 
and that the ſaid Jenico Preſton ſhould be delivered to Lord 
Ferrard, in a week after the ſervice of this order. | 


The ſaid Mr. Geering, and likewiſe one of the appellants 
Jaughters at the ſaid dwelling-houſe, being duly ſerved with both 
the ſaid orders; and the appellant not producing or delivering 
up the ſaid Fenico Pręſton, nor ſhewing any cauſe purſuant to 
the faid firſt order; the reſpondent petitioned the Lord Chan- 
cellor, for leave to iſſue proceſs to a ſequeſtration againſt the 
appellant Mary, in order to enforce the performing of the ſaid 
orders; and thereupon his Lordſhip, on the 12th of April, 
1717, ordered, that proceſs fhould- ifſue, unleſs peremptorily, 
on the firſt ſeal day before the then next Eaſter term, on ſervice 
of that order at the appellant Mary's houſe, and on wb ſaid 
Mr. Geering, good cauſe ſhould be ſhewn to the cogtrary. | 


This laſt order being duly ſerved, and no cauſe . not 
any .regard . paid to it by the appellant Mary, proceſs of con- 
tempt did accordingly iflue againſt the faid appellant ; and on 


the 22d 'of Fuly, 1717, the Lord Chancellor ordered, that a 
Serjeant at Arms, ſhould be awarded againſt her. 


But on the 13th of September following, a petition was preferred 
to the Lord Chancellor, in the name of the Earl of Barrymore, 
praying, that the ſaid order appointing the reſpondent guardian 
to the ſaid Fenico Preſton, might be ſet aſide ; and, that he the 
laid Earl might be appointed guardian: The matter of which 
petition being, on the 2oth of September, 1717, debated by 
counſel on both fides, his Lordſhip, upon due conſideration 
thereof, and of ſeveral affidavits then produced on the behalf 
of the faid Earl of Barrymore, ordered, that the ſaid order 


whereby the reſpondent was appointed guardian to the Laid 
minor, ſhould be affirmed. 


The appellant Mary Preſton, on the gth of ls 1717, 


moved the Court on ſeveral affidavits, to ſet aſide the proceſs 
b, ilſued againſt her; and upon debate of the matter by counſel 
int on both fides, the Lord Chancellor declared, that he ſaw no 
fx reaſon to ſet afide the ſaid procels ; ; but in regard Mr. Powell, 
nt the appellants then clerk in Court, ER a month's time to 
m) WT Produce the minor, his Lordſhip ordered, that the ſaid appel- 
ud Vor. II. 
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ceſs in the mean time. 
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lant wobl have a month's' further time to produce th faid 
minor; and that the EEE ſhould ne TY TE os 


Fe 


On the 5th of December wilo ing the reſpondent $ 3 
informed the Court, that the time given the appellant Mary 
to produce the minor, expired in vacation; and in caſe ſhe. 
mould not do it, then the reſpondent's clerk could not iſſue a 
ſequeſtration; amd therefore prayed, that the ſaid order might, 
in that reſpect, be amended: And the Lord Chancellor then, 
declaring, that it was his intention at the time of making the 
ſald order, that in caſe the appellant Mary ſhould not deliver 


ap the minor at the expiration of the ſaid month, the reſpon- 


dent might ſue out a ſequeſtration ; did order, that in cafe the 
appellant Mary did not deliver up the ſaid minor by the time 
limited in the faid Gy a nne ſhould be ep 


The appellant. Colelough likewiſe petitioned to be amine 
3 to the minor ; but no ſufficient reaſon appearing, to 
induce the Lord Chancellor to grant the ſame, his Lordſhip a, 
not appoint him guardian. 


"Yoo all theſe orders the 3 appealed; infiſting, that 
by the expreſs direction of the ſaid act of Parliament, the 
tuition and cuſtody of the infant's perſon and eſtate, ought to 
have been diſpoſed of to ſome near proteſtant relation; and 
not to have been granted to the reſpondent, who was a ſtranger 
in blood, and no way related to the infant. That the appellant 
Colclough was a proteſtant, conforming himſelf to the church 
of Ireland, as by law eſtabliſhed, nearly related in blood to the 
infant, and one to whom. his eſtate could not deſcend ; and 
therefore ought to have been appointed his guardian, being 
in every reſpect qualified for ſuch a truſt. That as none of 
the ſaid orders were duly ſerved on the appellant Mary, there 
was no juft ground to iſſue any proceſ$\ of contempt, ot i0 
award a ſequeſtration againſt her; and therefore, as the {aid 
ſeveral orders were erroneous, it was hoped they would be re- 
verſed, and that the proceſs of contempt grounded thereo", 
would be diſcharged. 


4 


On 
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On the other fide, it was argued to be the intent of the legiſfa - 
ture by the faid act of Parliament, to give the Lord Chancellor whe 'S 
of Ireland a diſcretionary power, either - to appoint a relation, T.Lutwyche: 
or other perſon guardian, as he might judge would beſt execute g. Read. 
the office, and was the moſt likely perſon to educate the infant 
in the ptoteſtant religion; for otherwiſe, the true intent of 
the act would. eafily be evaded. '' That the reſpondent was 
appointed guardian at the requeſt of Mr. Bdrnwell, who ap- 
peared to be the neareſt proteſtant relation to the infant; and 
before any other relation had applied to be appointed guar-. 
dian: — that he had given ſecurity to the Court to be anſwer- 
able for the infant's eſtate, and was a known proteſtant,” well 
affected to the preſent happy conſtitution, and had a gobd' 
real eſtate. 3 and therefore it was hoped, the appeal would be 
diſmiſſed with coſts. | F rorifega: 


AccoRDINGLY, after hearing counſel on this appeal, it was Ozvzns 
ORDERED and ADJUDGED, that the fame ſhould be diſmiſſed I og — * 
and the ſeveral orders therein complained of, affirmed: And it P. 337. 
was further oRDERED, that the appellant Mary Preſton, ſhould 
pay the refpondent 40/7. for his coſts, in reſpe& of the ſaid 
appeal. a Ne 1 er 
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4 Wi Frances Stanhope, Widow, and Michae 3 ee 242 
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1 Sanbope, Doctor in Divinity, - . PP : "_ 97 

u ar John Toppe, Bart. = = Reſpondent. 
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27th May, 1720. 


of IR Francis 2 oppe, Bart. by deed dated the 14th of October, Viner, vol. 5. 

oh J 1664, charged his manor and lands of - Tormarton in . 11 C 
to WM Gbucefter ſhire, with a rent-charge of 2007. per ann. to Dame 55: *** 

id El:zab th hi - 88 8 . fo C2. I. 

{al et his wife; and thereby alſo limited a term of 500 Grounds and 

re- By 5, to truſtees, to raiſe 2000/. for the portion of the appel- vg pane 
00, ant Frances, his daughter, payable at eighteen, or marriage ; , 18. 

and 30 J. ber ann. in the mean time. And afterwards, by his : 


wil, dated the 5th of November, 1668, he charged other 
lands 


— 


1720. 


— 


| ares the reſpondent, his ſon, ould attain his age of twenty. 
N eſtate (except ſome particular ſums thereby directed to 
ſhould be applied in diſcharging his funeral expences, debt 
and legacies, and for raiſing 500 J. for the appellant France, 
as an addition to her portion, and 301. per ann. addition to 


her maintenance: And of his ſaid will, he made * Eliz 
: 18 executrix. | 


a1 £5324; is 


2 death, was only about 40o/. per ann. and not. ſufficient to 


| tenance for her children: And as to the perſonal eſtate, the 
| fame. was inconfiderable, and not ſufficient to diſcharge Sir 


marriage, payable after his death. The ſaid Dame Barban 
died in the year 1700, leaving iſſue only a ſon named 5, 


Hunger ford, Eſq. but without the conſent or knowledge dd 


the reſpondent ; at which Dame Elizabeth his .mother, being 


| Frances huſband; and the reſpondent being pleaſed with hus 


115817 
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Mode with 100. per ann. more to the ſaid Dame Elizab, 


ne-; and directed, that the reſidue of the rents, as alſo ki 


be-laid out in a purchaſe of lands, and ſettled on his ſaid fon) 


"a 1670, Sir Francis died; 8 iſſue only the . 
then an infant, and the appellant Frances ; who in about four 
years afterwards, intermarried with Charles Stanhope, Eſq. to 


1 Wich Dame Elizabeth paid the 2000/7. portion, with money 


ich had been given her by her friends, and what ſhe hal 
laid up out of her jointure; ſhe not having been able to ral: 
the ſame: out of the real eſtate of Sir Francis, which at hi 


anſwer the 300/. per ann. to Dame Elizabeth, and the main- 


a 3 the year 1684, the reſpondent married Dame Barbora 
daughter of Sir Walter St. John, whoſe portion being 42501. 
was ſettled as a proviſion. for the younger children of that 


Fohbn Toppe, and two daughters; one of whom married Fob 


the reſpondent her father; and both of them, by undutiful 
acts, had highly diſobliged him. 


Soon after the death of Dame Barbara, one Bernard ani 
others, got into poſſeſſion of the reſpondent's eſtate; pretend: 
ing a title thereto, by virtue of ſome deed made to them bj 


much alarmed, prevailed upon him to come and reſide. 
her at Mansfield, at the houſe of Mr. Stanhope, the appellat 


being 


* 


Cafes in Parliament 
INI RIETREL 1 2 
peing there, he came to an agreement with Mr. Stanbope ti pay 


horſes, and finding all neceſſaries for the ſame. Which agree- 
ment was reduced into writing, and ſigned by the reſpondent, 
in the preſence, and with the approbation of his ſaid mother. 
And afterwards Mr. Stanhope, at the deſire of Dame Eli- 
zabeth, undertook to recover the reſpondent's eſtate from 
the perſons who had got into poſſeſſion thereof; and accord- 
ingly ejectments were brought, and a verdi& obtained for the 
reſpondent ; and thereupon, ſeveral ſuits at law and in- equity 
were commenced, and Mr. Stanhope was at the whole EXPENCE 


of thoſe ſuits, and the reſpondent was at length Leh in 
en by the Court of Chancery, | 


In LP to icdburſs Dame E/izabeth the 2000). OR 
ſhe had advanced to Mr. Stanhope for his wife's portion, With 
intereſt for the ſame; the reſpondent, together with the Exe 
cutor of the ſurviving truſtee of the 500 years term, 18 
indenture, dated the 3d of February, 1700, aſſigned the x 
miſſes compriſed therein to new truſtees, for the remainder or 
that term, upon the truſts mentioned in the ſettlement. And 
afterwards theſe new truſtees, together with the reſpondent, 


another W dated the 13th of May, 1701, aſſigned the 
beth hould receive . rents for her life, "till the ſaid ee] 
and intereſt ſhould be paid ; and if ſhe died before the ſame 
was paid, then to permit the reſpondent to receive the rents 
and profits thereof, to his own uſe; and if he died before the 
lame was paid, then to permit his ſon St. Jobn Toppe, to 

receive the rents and profits to his own uſe; and if he died 
before the ſaid 20007. and intereſt was paid, then to permit 
the appellant Frances, to receive the rents and profits during 
the remainder of the term, until the reſidue of the ſaid 20007. 
and intereſt ſhould be paid. And as to the advowſon of Tor- 
marton, which was worth zoo J. per ann. that Was declared to 


be in truſt for, and for the benefit of the nt Dr. Michael 
Sanbope. 


vor. l. 3B 5 . 


for the more effectual raiſing the {aid 20007. and intereſt, by 


ö 235 
— 


him 240“. per aun. for lodging, diet and waſhing, for himſelf FR, 
and two ſervants, and for keeping him a coach and pair f 


n 
4 


hope, in his life time, and of the appellants after his death, 


| *theteabouts ; ; and the reſpondent taking into conſideration the 
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a-, 1502; Date Eheaberh died; having firſt made he. 
will, whereby ſhe gave ſeveral legacies to the appollant Frag, 
and made tht refpondent, her ſon, eterutot ; having new 


received any part of the ſaid 20607. atid intereſt; dr any of 


the rents of the eftate . therewith, by virtue of the faid 
laſt IG 


The reſpondent . having not only ſettled his wife's portion 
and other monies, for a proviſion for his ſaid daughters, after 
his death, but. alſo charged his eſtate with 6000“. more for 
them, and being thereby incapable in great meaſure, of making 
aſuitable proviſion for his ſaid ſon, or any ſettlement on a ſecond 


marriage; Mr. Hnngerford, who had married one of the 
Teſondeat's daughters, and Elizabeth Toppe, the other daugh- 


ter, agreed, in conſideration of 600 J. to be paid them by the 
reſpondent, and of being let into the immediate poſſeſſion af 
Dame Barbaras portion, which they were not intitled to til 
after the reſpondent's death, to releaſe and ſurrender the 
ſecurity for the ſaid 60007.; which agreement was hrought 
about, by the great application and endeavours of Mr. Stan. 


at the requeſt of the refpondent ; and a great deal of money and 
time was ſpent by them, in bringing about the ſame. 


In Janudry, 1712, Sf. Yobn Tappe, the fon, died 1 
iffue; and the reſpondent having no other ſon, and but ty 
daughters, who were both ainply provided for by their mothers 
portion; which, together with the intereſt thereof, and the 
60000. paid them by their father, amounted to 90000. of 


great kindneſs received from the appellant Frances and ber 
"huſband, and tlie ſervices which they and the appellant Dr. 
Stanhope had done for him; by indenture, dated the 25üb 
of April, 1713, the ſurviving. truſtee in the laſt aſſignment 
by the direction of tlie reſpondent, and in conſideration df 
10 and affection to the appellant, his ſiſter, did aſſign tht 
premiſſes compriſed in the 500 years term, for the reſidue of 
that term, to other truſtees upon truſt, as to all the premiſſs 
"Except the advowſon of the church of Tormarton, to perm 
the appellant Frances, during her life, to receive the rent 


thereof towards ſatisfaction of the ſaid 2000/. and Inge 
Unt. 


Caſes-tn; Parliament. 


until the ame ſhould; be paid; and if not paid in her life-time, 
then to- permit ſuch perſon as ſhe by will, or other writing, 
could appoint, to receive the rents of the premiſſes, until the 
ſaid 20007. and intereſt ſhould be fully paid. And as to the 
ſaid advowſon,: that the truſtees, as ſoon as the church became 


or ſuch other qualified perſon, as he, by writing under his 


then ſuch perſon as the reſpondent, or who elſe ſhould: be 
intitled to the inheritance thereof, ſhould appoint ; the truſtees 


being only to prefent for one turn: And then the ter, 1 to 
the adv owſon, was to ceaſe. 


The reſpondent, after the death of his ſon, married Sarah 
Charlton, his ſecond wife, upon whom he had previouſly made 
nc ſettlement ; but being deſirous to make ſome proviſion for 
her, and unwilling that for want of iſſue male of his body, 
his whole eſtate ſhould deſcend to his 'two daughters, who had 


proviſion as aforeſaid ; the reſpondent therefore, while at 


appellant Dr. Stanhope, then in London, deſiring him to get a 
ſettlement drawn purſuant to the inſtructions therewith, ;ſent ; 
which the appellant accordingly did, by the advice and afliſtance 
of counſel, and carried down the ſame to Tarmarton, where 
the reſpondent and Dame Sarah his wife then were; and they 
having read over the ſaid ſettlement, and finding the ſame to 
be drawn according to the ſaid inſtructions, the reſpondent 
executed it. But ſoon after, the reſpondent and Dame Sarah 
his wife, being minded to make ſome alterations therein, ſent 
for one Hicks, their attorney; who having made ſuch altera- 
tions in the ſaid ſettlement as they defired, and ingroſſed the 
lame over again, it was executed by the reſpondent, who, at the 
fame time, cancelled or fefiroyed the former ſettlement. 5 


and 25th of Auguſt, 1713, and thereby the xeſpondent. conveyed 
the manor of Broxtom and Basfotd, in the county of Not- 
tmgham, and other lands therein mentioned (being part of; his 
eſtate) to truſtees, and their heirs; as to part thereof, to the 


uſe of himſelf, for uu remainder to his-firſt and other {ſons 
= | | es 


void, ſhould preſent the appellant, Dr. Stanhope, to the ſame, 


hand, ſhould appoint ; and for want of . ſuch appointment, 


very much diſobliged him, and for whom he had made ſuch 


Liverpool, with Dame Sarab his wife, ſent a letter to the 


This Ih endementawes,: by: leaſe and releaſe, dated the 26th 
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=== by Dame Sarah, or any other wife, in tail male; remainder t, 
= the appellant Frances, for her life; with remainder to the 
appellant Dr. Stanhope, for his life, and to his firit and other 
ſons, in tail male; remainder to Henry, Pbilip, and Charks 
Stanhope, ſons of the appellant Frances, and to their reſpeRiye 
ſons ſucceſſively in like manner; remainder to the daughters 
of the reſpondent, in tail; and after other remainders over, 
remainder to the right heirs of the reſpondent. And as to the 
reſidue of the ſaid premiſſes, to the uſe of the reſpondent fot 
life, and to his firſt and other ſons, in tail male; remainder to 
| | Edward Toppe of Stockton, Eſq. for life, and to his firſt and 
i other ſons, in tail male; remainder to the appellant Dr. $:an- 
| | hope, for his life, and to his firſt and other ſons in tail male; 
| with like remainders over, as were limited touching the other 
; lands: And in the faid ſettlement was contained a power for 
the reſpondent, to limit any part of the premiſſes, not exceeding 
200/. a year, or any ſum, not exceeding 2001. a year, for the 
| jointure of Dame Sarah, or any other wife; and a declaration, 
that every perſon taking by the ſettlement, after the death of | 
the reſpondent, without iſſue male, ſhould take the firname 
| of Toppe. 1 | ge Ib 1 


And in purſuance of this power the reſpondent, by deed, 
[ dated the 28th of the ſame month of Auguſt, charged the 
lands therein mentioned with a rent-charge of 200/. per ann. 
clear of taxes, to the ſaid Dame Sarah, for her life. 
The reſpondent and Dame Sarah ſoon afterwards alledging, 
that they had great occaſion for money, prevailed upon the 
| -appellant Frances to join with the truſtees of the laſt men- 
} tioned aſſignment, in afligning over the ſaid 5oo years term to 
1 Dr. Sloper, as a ſecurity for 500 J.; 100/. of which was paid 
| to the appellant Frances, by order of the reſpondent, in pat 
of what was due to her as executrix of her ſaid huſband (who 
died ſome time before) for the reſpondent's board and other 
| diſburſements, and the remaining 4001. was paid to the 
reſpondent; and the appellant Frances entered into a bond © 
the faid Dr. Sloper, for better ſecuring the ſaid 500 I. and 
intereſt. ee 


N During the illneſs of St. Jobn T oppe, the reſpondent's don, 
which was lingering, he was conſtantly attended by the appel 


Lark 
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Want Dr. Stanhope, Who diſburſed ſeveral ſums for doctors 
foes and other neceſſaries for him ; and after his death, Dr. 
Fünboße, at the requeſt of the reſpondent, carried him down 
to be buried at Comb Biſſett, and diſburſed the whole money 
for the funeral. 1 f 1 EL 


The reſpondent being, by theſe means, become indebted to 
Dr. Stanhope, they ſettled an account together, in the preſence 
of: Name: Sarah and one Burden, the reſpondent's agent, and 
Fubn. Crockett his ſteward ; upon the balance of which account, 
there: appearing due to Dr. Stanhope 751. 85s. 5 d. the reſpon- 
dent gave his note for the ſame ; whereupon Dr. Stanhope 
delivered up all his vouchers, and took a general releaſe: And 
the money being afterwards paid, the note was delivered up. 'M 


But miſunderſtandings ſoon after ariſing between theſe 
parties, the reſpondent and Dame Sarah his wife, in 1714, 
exhibited their bill in Chancery againſt the appellants, which 
was afterwards amended, and the ſeveral remainder-men, men- 
tioned in the ſettlement, made parties; in order to impeach 
and ſet aſide the ſaid ſettlement, and the other deeds and 
writings before mentioned ; upon a ſuggeſtion, that the reſpon- 
dent was a perſon of a weak capacity, and underſtanding. 


The appellants having put in their anſwers to this bill, and 
thereby denied all fraud and impoſition ; the appellant Frances 
ſoon afterwards exhibited a croſs bill againſt the reſpondent, 
to compel him to come to an account, and make ſatisfaction 


4 for what he was indebted to her, as executrix of her late 
* huſband; and to have the ſaid ſeveral deeds eſtabliſhed, and 
1 that ſhe might be admitted to redeem Dr. Sloper”'s mortgage. . 

« On the 24th of February, 1718, both cauſes: were heard before 
ha the Lord Chancellor Parker; when his Lordſhip was pleaſed 
5 to declare, that the aſſignment of the term for 500 years to 
the Dame Elizabeth, and the ſubſequent aſſignments thereof, and 


all the other deeds and ſecurities obtained by any of the parties 

from the reſpondent; and alſo the ſtated account between 
him and the appellant Dr. Stanhope, and the releaſe to the 
laid appellant, ' were obtained by fraud, circumvention and 
poſition ; and did therefore order and decree, that the ſame 
mould be ſet aſide, except the aſſignment of the 5300 years 
term, and a judgment in ejectment obtained thereupon, which 
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C. Phipps. 
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were only to remain as a ſecurity for what, upon an acchyn 


to be taken, ſhould appear to be juſtly due from the reſponder; 


to the appellants, for any ſums by them, or by the (i 


Charles Stanhope, deceaſed, really advanced, laid out, or diſburſ. 


ed for the benefit of the reſpondent. And an account wy 
directed to be taken of the rents of the reſpondent's eſtate, 
from the death of Dame Barbara his firſt wife, which wer 
received by the ſaid Charles Stanhope during his life, and 


by the appellant Frances. And the Maſter was to enquire 


hat accommodation the reſpondent had, during the time he 
lived with the appellant Frances, or her late huſband, ang 


"what they deſerved for the ſame, and to make an allowance 


thereof upon the account ; his Lordſhip declaring, that the 
agteement for the reſpondent to pay 240/. a year for his 
board, appeared, in itſelf, to be unreaſonable ; and what, upon 
the ſaid account ſhould appear to have come to the hangs, of 
the ſaid Charles Stanbope, was to be anſwered out of his afſets 
or to go towards diſcharge of what juſt demands he thai 
againſt the reſpondent. And it was further ordered, that in 


taking the ſaid ſeveral accounts, the Maſter was. to make, all 


juſt allowances; but he was to make no allowance againſt the 
reſpondent, but what ſhould appear for his uſe and benefit 
And the Maſter was alſo to take an account of what was due 
upon Dr. Slaper's mortgage, and the reſpondent was decreed to 
pay the ſame with cofts, at fuch time and place as the Maſter 
ſhould appoint. And it was further ordered, that the appel- 
lants ſhould pay the reſpondent his coſts in the original cauſe, 
ſo far as related to the ſetting aſide the deeds, together with 
the coſts directed to be paid by the reſpondent to the-other 
defendants in that cauſe; and the croſs bill, ſo far as it ſought 
to eſtabliſh the deeds, and to redeem Dr. e, 5 mortgags 
was diſmiſſed with coſts. | ; 


—_ 


From this decree, the defendants in "the at cauſe 
appealed .; becauſe the ſeveral. affignments of the 500 peu 
term, and the other deeds and writings executed by the. reſpon: 
dent, as alſo. the ftated accqunt, were decreed: to be {et ab® 
as having been obtained by fraud, impoſition and circum- 
vention; whereas it was inſiſted, that it did not appear by af 
proofs in the cauſes, that the appellant Frances, or her late 


buſes), uſed. any fraudulent. means. whatſoever to obtain 2 
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ſud aſſignments, or that the reſpondent was any way impoſed 


upon therein: And as ſhe had denied all ſuch fraud and 
impoſition by her anſwer, it was conceived, that nothing leſs 
than the plain and poſitive oaths of two witneſſes at leaſt, 
was ſufficient to outweigh what ſhe had ſo ſworn ;- but no ſuch 
proof had been made : And as to the appellant Dr. Stanhope, 
it did not appear that he was even privy to.the making either 
of thoſe aſſignments. That if it had been thought reaſonable 
to ſet aſide the laſt agreement, ſo far as not to have permitted 
the appellant Frances to have had the benefit thereof, as to 
the 20007. and intereſt ; yet, before ſuch aſſignment had been 
ſet aſide, the Maſter ought to have been directed to ent wire, 


whether the Lady Toppe was reimburſed the ſaid 2000/. which | 


ſhe advanced for the appellant Frances's fortune, | with intereſt, 
either out of the perſonal eſtate of her late huſband, or by the 
rents of the truſt-eſtate charged therewith ; and the go years 
term ought to have ſtood as a ſecurity, for ſo much of the 
faid 20007. and intereſt, as ſhould have appeared due, an ſuch 
account: And Dr. Sloper's mortgage ought not, in the mean 
time, to be aſſigned to the reſpondent, upon his payment of 


n guilty. 
thereof, 
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thereof, it was very improbable that Lady Toppe, who wa 


privy to that agreement, would have ſtood by and ſeen her {on 


impoſed upon. And as to the unreaſonableneſs of this agree. 
ment, declared by the decree, it was conceived that 2401, 3 


year was no unreaſonable allowanee, conſidering the reſpon. 


dent's quality; and that Mr. Stanhope was not only to find 
him and his two ſervants in diet, waſhing and lodging, but 
was likewiſe to keep a coach and horſes for him. As to the 
ſettlement made by the reſpondent, it did not appear, by any 
proofs in the cauſe, that the appellants uſed any arguments 
or perſuaſions to induce him to make the ſame ; or were in 
any manner inſtrumental therein, otherwiſe, than that as Dr. 
Stanbope happened to be in London, he procured a ſettlement 
to be drawn, purſuant to the inſtructions which the reſpondent 


ſent him for that purpoſe ; and the only witneſs, who ſaid any 
thing to impeach what was done in reſpect to that ſettlement, 


was one Hicks, an attorney, who was ſent for by the reſpon- 
dent or his Lady, to make ſome alterations therein: But 
what he ' ſwore, was ſo inconſiſtent and improbable, that it 
was far from being ſufficient to overthrow the ſettlement, 
even as it ſtood ; and much leſs to charge the appellants with 
having uſed any fraud or circumvention in procuring the ſame, 
eſpecially conſidering what they had ſworn in their anſwers to 
the contrary. That there was no reaſon to ſet aſide the ſtated 
account, as there was not the leaſt proof, that the reſpondent 


was any way impoſed upon therein; on the contrary, it was 


in proof, that the ſaid account, and the vouchers relating thereto, 
were peruſed and examined in the preſence of Lady Toppe, by 
Mr. Burden, the reſpondent's own agent: And tho' Dr. Stanhep 
then delivered up his vouchers, yet he was decreed to account 
over again, without having his vouchers to verify one fingle 


item; there being no direction in the decree, that the vouchers 


ſhould be delivered back, as there ought to have been, fince it 
was thought proper to open that account. That the direc- 
tion to the Maſter, that in taking the accounts he ſhould take 
care to make no allowance againſt the reſpondent, but what 
ſhould appear to be for his uſe and benefit, was not only 
unuſual, but would put the appellants under great difficultic 
and hardſhips ; for tho' they might be able to prove ſeveral 


ſums of money paid to the 1 or by his order, or 35 
s 
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his uſe; yet, it might be very difficult, if not impoſſible, to 
prove that all thoſe ſums were afterwards actually applied for 
his benefit: So that by reaſon of this ſtrictneſs in the decree, 
many ſums might be diſallowed to the appellants i in taking the 


with. And laſtly, that confidering the nature and circum- 
ſtances of this caſe, there was no reaſon why the appellants 
ihould be puniſhed with coſts, and more eſpecially the coſts 
of ſetting afide the deeds; becauſe ſeveral of them were 
executed, while the appellant Dr. Stanhope was an infant, and 
the other appellant under coverture: And as to the late Mr., 
| Stanhope, as there was no proof of fraud in any of his tranſ- 
actions with the reſpondent, ſo on the other hand, he =; I 
to have been very kind and ſerviceable to him. 1 

On the other fide it was ſaid, that it appeared as well from 
the acts of the appellants, as by the proofs in the cauſe, that 
the reſpondent was a very weak perſon, and eaſily impoſed 
upon ; that the appellants had taken a very unjuſt advantage 
of his ſituation, and uſed the moſt indirect means and artifices, 
to get him and his eſtate into their own power, and create 
miſunderſtandings between him and his children. That the 


accounts, which the reſpondent ought, in juſtice, to be charged 


R. Raymond. 
S. Cowper. 


? deeds obtained by the appellants from the reſpondent of all 
F his eſtate, were got by the greateſt fraud and impoſition ; 
u WW ie part of the eftate being thereby made liable to a demand 
1 of 2500 J. and the intereſt thereof, which now amounted to 
a about 7000/. and was near as much as the eſtate. was worth, 
10 altho' this 2 500 J. was paid 46 years ago: And. further, that 
ye by theſe deeds, the reſpondent was made only tenant for life, 
10 without power of making proviſion for his younger children, 
ge or of making leaſes, and even without a power of revocation; 
dl whereby he was not only rendered unable to provide for his 
i; bounger children, but to pay any juſt debt. Upon the whole, 
15 it clearly appeared, that the reſpondent, out of his affection 
cM” the appellants, was prevailed upon by them to act ſp unna- 
I turally towards his own children, as to diſinherit them of his 


whole eſtate; and that by means of the appellant's ſervices, 
the reſpondent, Who was in a flouriſhing condition when he 
came under their management, would, in caſe their demands 


were allowed, be involved in ſuch great debts and incum- 
Vor. II. 
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— brances, that he muſt be utterly ruined ; being by their con- 


— trivances, rendered incapable of raiſing any monies to diſcharg, 
the ſame. | | 


Decree  AccoRDINGLY, after hearing council on this appeal, it wy 


N 21, ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed, 


P- 338, and the decree therein complained of, affirmed : And it wy 
further oxDERED, that the appellants ſhould pay the relponden 
1001. for his coſts, in reſpect of the ſaid appeal. 


Caſe 35. Richard Filkin, Gent. and Frances his 


Wife, John Eyre, Eſq. Vincent Buſh dan 


and Benjamin Rawlins, Gent. 


"Roger Hill, and Jobn Hill, an Infant, 
3 his Guardian, 


uw * 4 . 
* . " 
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_ zoth May, 1720. M al 


14 N N Stevenſon, Widow, grandmother of 655 pit 
Frances, and of the reſpondent Jobn Hill, being ſeiſed in 
fee of a freehold eſtate in Lincolnſhire of about 70/. per ann, 
and poſſeſſed of a perſonal eſtate, made her will, dated, the 
Ich of May, 1716; and, after giving a legacy of 100l. to het 
ſaid grandſon,” payable at his age of 21; ſhe gave all her rel 
and perſonal eſtate, not ſpecifically deviſed, to the appellant 
Eyre, Buſb and Rawlins, their heirs, executors and admin 
ſtrators, upon truſt, to ſell and diſpoſe of the ſame, or ſo much 
thereof as they, or the ſurvivor of them ſhould think mot 
proper and convenient for the payment of her debts, legacie 
and funeral charges; and after payment thereof, and ſuhje® 
thereto, upon further truſt, to pay the reſidue thereof to * 
ſaid grandaughter Frances, when the ſhould attain her age d 

21 years, or ſhould be married with the conſent and appio 

bation of the appellants Eyre and Buſh; but if ſhe died befor 
_ ſuch age, or marriage with ſuch conſent as aforeſaid, then i 
truſt to pay the ſame to her aid my Fohnu Hill, at his * 

2 
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of 21. And ſhe OP. the appellants Eyre and Buſh, 


executors. 


In July following, the teſtatrix died, and the executors 
proved her will.— The appellant Frances being chen only 13 


years of age. 


On the 25th of Auguſt, 1717, the e 4 Frances inter- 
married with the appellant Richard Filkin, by the conſent of 


the appellants Eyre and Buſh; and, previous to this marriage, 


the truſt-eſtate upon himſelf for life; then upon the appel- 
lant Frances for life, and then upon their iſſue in tail. 


But this marriage being at firſt celebrated according to the 
uſage of the church of Rome, the parties, in two days after- 
wards, married again, according to the rites and ceremonies of 
the church of England ; and (as it was alledged) had ever ſince 


continued in the worſhip and communion of that church and 
no other. | 


In Michaelmas term, 1717, the reſpondents exhibited their 
bill in the Court of Chancery againſt the appellants ; praying, 
on the behalf of the plaintiff Roger, that he might have the 
remainder of his wife's fortune paid him out of the teſtatrix 8 
eſtate, as ſhe was the repreſentative of her huſband, who had 
promiſed to give his daughter 800 /. but had only paid 2900. 
in part of it; and, on tlie part of the other plaintiff Jobn, praying 
an account of the real and perſonal eſtate of the teſtatrix, deviſed 
to be ſold for the benefit of the defendant Frances, ſhe having, 


by marrying without the conſent of the truſtees Eyre, and 
Buſh ; alledging, that the firſt marriage was had without ſuch 


conſent, and that only thy: Utter mar a was had after, 5 
eonſent obtained. | | 


The defendants Filkin and wife having KY this bill 
exhibited their crofs bill againſt the truſtees, and the plaintiffs 

in the original cauſe, praying an execution of the truſts of the 
will; and for that purpoſe, that an account might be taken of 
of the teftatrix's perſonal eſtate, and the fame applied towards 


the huſband entered into articles with the truſtees, for ſettling 


according to the terms of the will, forfeited her intereſt therein, 
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On the 11th af November, 4197 both theſe cauſes Moy 
heard before the Lord Chancellor Parker ; when, it was referred 
: to a Maſter to take an account whether, all, or what patt of 
the plaintiff Roger's wife's portion was paid, and what TEimained 
due; and what ſhould appear to be due. thereof, was to, be 
paid him out of the teſtatrix's eſtate, with intereſt from the 
time it became due. And it was further ordered, that. the 
defendants Eyre and Buſh ſhould give ſecurity, to be approyed 
of, by the Maſter, for the payment of the 1007. legacy, given 
to the plaintiff Jobn, when it ſhould become payable, And 
as to the reſidue of the teſtatrix' $ perſonal eſtate, the Court wy 
of opinion, that the defendant Frances had done no a& to 
forfeit it ; But, as the title to the real eſtate was claimed by 
the plaintiff Jobn, as being next heir and a proteſtant, and 
the defendant Frances having profeſſed the popiſh religion, 
was inſiſted to be within the meaning of the ſtatute of II and 
12 William III. c. 4. and therefore incapable of taking ;-the 
Court ordered the plaintiff John, and the defendants Filli 
and wife, to proceed to a trial, on the following iſſues, vi. 
yh Whether the defendant Frances was a perſon profeſſing the 
Ef popiſh religion, at the time the teſtatrix made her will 
23 0 and at the time of her death - and at the time of her marriage 
- with the defendant Filkin; and further directions were 
F reſeryed until after the trial. 


21 


From this decree, the IN nts Filtin and 1 aa the 
executors appealed ; inſiſting, that there was not ſufficient 
ground to ſend it to a Maſter to enquire, ether an part of 
the reſpondent Roger's wife's portion was remaining. unpaid 
it being in proof i in the cauſe, that on the 51 of 11 175 
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was above in years, ä "without. making, 

demand. That the appellants the executors ought not 1 
have been decreed to give ſecurity for the 100“. legacy, beben 
| any account was taken, whether they had aſſets in their ha 
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* anſwer the ſame; and the rather, becauſe the reſpondent 
Jobn Hill, the legatee, claimed the lands, which, as well as 
the perſonal eſtate, were by the will charged with the ſaid 
legacy. And that none of the iſſues ought to have been 
directed, becauſe no other right or title to the teſtatrix's real 
or pe erſonal eſtate, Was ſet up by the pleadings, or put in iſſue 
in the cauſes, but the pretended forfeiture by the appellant 
Frances, in marrying without the conſent of the truſtees ; a 
matter which had been fully proved, and to which alone the 
evidence had been confined, as being the only matter in ifſue ; 
whereas the directing theſe iſſues to be tried, tended to defeat 
the appellant Richard and his children, who were purchaſors 
of the real eſtate for a valuable conſideration, upon a point not 
in fue, or. ſo much as mentioned in the pleadings. 


rr TT OS.” A 


tended ſtated account was neither mentioned in the appellant's 
anſwer to the original bill, nor in the croſs bill; and that the 
reſpondent Roger, had in his anſwer to ſuch croſs bill ſworn, 
that he never received more than 2004. of the 800. which 
was to be paid him; nor was there any proof in the cauſe, 


for the payment of the legacy, the executors never pretended 
any want of aſſets; but on the contrary, ſaid by their anſwer, 
that they were ready to pay the legacy to tHe reſpondent John, 
when he ſhould attain his age of 21 years; after which ſub- 
miſſion, there was no reaſon to direct any account to. be taken 
of the teſtator's aſſets. And as to the iflues, it was ſaid to 
appear, both by the admiſſion in the anſwer of. the appellants 
to the original bill, and by the depoſitions of their own wit- 
neſſes, that the appellant Frances was educated in the popiſh 
religion; but as it did not appear with ſufficient certainty, 


times of making the will, and at the death of the. teſtatrix, or 
at the appellants marriage, nor conſequently whether ſhe was 


that thoſe facts ſhould be aſcertained, before the appellants 
could be entitled to any decree in their favour. And that the 
iſſues did not tend to defeat the appellants or their children 
of the real eſtate, if they had any right to.it; and if they had 
none, the iſſue tended to do juſtice to the reſpondent John Hill, 
Who was the teſtatrix's heir at law, an infant and a proteſtant. 


of the actual payment of any more. As to the giving ſecurity - 


whether ſhe profeſſed the popiſh religion or not, at the ſeveral 


4, perſon capable of taking under the will; it was neceſſary 
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To this it was Aero on the other ſide, that the pre- 1 
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— Bur, after hearing counſel on this appeal, it was L101 3TT) 
1720. 

7 and ADJ, that fo much of the. decxee as directed the 

Decers trial of the ſeveral iffues therein mentioned, ſhould' be reverty, 

2 and that the refpondents ſhould be at Hberty/ ts amend thei 


Jour, vol. 21. Bill, in order to put in ifſue in the cauſe, the feveral matt 
P. 340. intended to be tried by the ſaid iſfſues; and the appellant 
were to be at liberty to put in a new anſwer thereto. And u 


to the ſeveral other matters complained of, the decree un 
affirmed * 


Sit. Toles 77 TY Bart. and Dame £/:- 
 Sabath his Wife, Robert Walter, y Reſpoaden 
and Nathaniel Sturgis, Clerk, 


r7th February, 1720. 


Viner, vol. 4. 11 R Jobe 2 Fg Bart. Gs Lord Chief Baron of th 
Lebe 11 , Exchequer, by. indenture dated the 2gth of Septenter, 
199. ca. 4 2d. Charles I. conveyed to truſtees and their heirs, certain lands 
in the county of Oxford, to the uſe. of himſelf for life; and 

then upon truſt, that out of the iſſues and profits thereof, the 

truſtees ſhould yearly, for ever, pay to the Parſon of the Church 

of Sar/den, for the time being, the ſum of 50. by half year 
payments, at Michaelmas and Lady-Day. And therein taking 
notice, that. he had, or ſhortly would erect a lecture for preach- 
ing the word of. God in the pariſh church of Churchill; there 
followed this further truſt, that the truſtees: ſhould likewiſe py 

| yearly out of the iſſues and profits of the premiſſes, the like 
ſum of 50. to the Lecturer of ' Churchill ; lang as he foul 
continue Lecturer there, and uttend the charge ꝙ diligent: prrocb 
ing. there, once. every Sunday, if be - ſhould - not- otherwiſe i 
. be Hinder . * it was W the ſaid , declare, 


ls 
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For he 8 hiſtory of this KL To in 8 the TR of 11 105 n 
William III. againſt popery, received di ferent determinations ; 3 * 2 Nu b. 
10 Mod. n 536. . Ca: Ab. 624. The 27. * 


Caſes in Parbiament. | 

that when the place of Lecturer fhbuld be void, by drurb, 
end val, br other departure; the truſtees ſhould, from time tv 
time, choofe 4 new Ledarer out of the beſt ſcholars of the 
Univerſity of Oxford, to be appointed out of their meer choice; 
without any ſuit or means to be made to them for any man. 
And by the ſame indenture, the adyowſon of the pariſh church 
of Sarſden, was conveyed to the fyme troſtees, and their heirs; 
upon truſt, to preſent the Lecturer of Churchill for the time 
being, to the ſaid church of Sarſden. 


By ſeveral meſne aſſignments, this truſt-eſtate became veſted 
in the reſpondents Sir Jobn Walter, Robert Walter; and Sit 
Robert Burdet. qQ: 387, ju oh 


In 1701, the appellant applied to the teſpondent Sir dby; td 
get him appointed to this lectureſhip ; and aceardingly by deed-+ 
poll, dated the 16th of Mareb, 1 7ol, Sir Fohn, together with 
Sir Robert Burdet and Robert Malter, appointed the appellant 
to be Lecturer. This deed was drawn and prepared by Sir 
John's counſel in London, and ſent down into the country to be 
executed; but ſeveral words were interlined in the engtoſſment 


the thereof, and particularly the words, during the term of bis 
and The appellant ſoon afterwards entered upon his lectureſhip, 
the and for his better accommodation, Sir Job permitted him te 
arch live at his houſe at Sarſden, and to have his diet there; and alſo 
ealy he uſe of an out- building adjoining to the houſe, uſually 
king WI called the Steward Rooms. But the appellant in a ſhort time, 


by his imprudent conduct, became greatly in debt; inſomuch 
that he was obliged to withdraw himſelf and go abroad, where 
he ſtaid for ſeveral years; during which time, Sir John got the 
lecture ſupplied: at eaſy rates, and applied the ſurplus profits 
towards payment of the appelant's debts. 


relpondent Sturgit, was duly appointed Lecturer. 


But the appellant not returning to his duty in any reaſonable 
ume, Sir Jobn and the other truſtees, on the 24th of March, 
1709, appointed one Mr. John Griffin to be Lecturer, and from 
that time paid him the pol. per ann.; and upon his death the 
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bill in Chancery againſt the reſpondents, praying an account 


that it ſhould be referred to the Maſter, to inquire what was 


time aforeſaid, ſupplied the ſaid cure in the plaintiff s abſence; 


the juſt debts of the plaintiff, and all other juſt allowances; 


W. Hawkins. 


Caſes in Parliament; 
In June, 1714, the appellant thought proper to exhibit. his 


of the 50/. per ann. from the time of his going away, and to 
be let into the poſſeſſion of the lectureſhip, and be paid the 
growing ſalary for his life; and alſo to have the ſaid rooms at 
Sir John's houſe, ſettled upon him for life. 1 


The cauſe being at iſſue, was heard on the 168K a add 6A of 
May, 1720, before the Lord Chancellor Parker ; who having 
taken time to conſider, was pleaſed on the 28th of the ſame 
month, to decree, that the plaintiff ought to have an account 
of the ol. per ann. till ſuch time as Mr. Griffin was appointed 
Lecturer; but recommended it to the plaintiff's conſideration, 
whether he would inſiſt upon going into ſuch account, or 
ſubmit to have his bill difmiſſed- without coſts ; when the 
plaintiff inſiſting upon taking the account, his Lordſhip decreed, 


due to the plaintiff for the ſaid gol. per aun. from the time of 
his being appointed Lecturer, to the time that the ſaid Mr. 
Griffin was appointed Lecturer, by the deed of 24 March, 1709. 
But in taking ſuch account, the Maſter was to make the defen- 
dant Sir John Walter, an allowance of what he had paid 
to the ſaid Grifin, and all ſuch other perſons, as. during the 


and alſo of what the ſaid defendant had paid, for or towards 


and what upon the ſaid account, ſhould appear to be coming 
due from the ſaid defendant-Sir Jobn, for the ſaid 501. per an. 
after ſuch allowances ſhould be made as aforeſaid, it was 
decreed, that the ſaid defendant ſhould pay the ſame to the 
plaintiff, at ſuch time and place, as the faid Maſter ſhould 
direct. But as to the rooms; or to the plaintiff” s being reſtored | 
to the ſaid lecture, his Lordſhip ſaw no cauſe to give him 
any relief, and therefore ordered, that the bill, as to all other 
matters, fave the account ſo directed as aforeſaid, ſhould ſtand 
diſmiſſed with coſts. And as to that account, his Lordſhip | 


reſerved the conſideration of coſts, until after the Maſter ſhould 
have made his report. 


From this decree the plaintiff appealed”; contending, that 
the lecture was duly ſupplied, either by himſelf in. perion 0 
3 


Caſes in Parliament. 
by a ſufficient Curate, even at, and at all times before his depriva- 
tion; and that ſuch ſupply by Curate, was never in the leaſt 
objected to, or complained of, until after ſuch deprivation nor 
was any notice or intimation given to the appellant, that a 
perſonal ſupply of the lecture was neceſſary. That there was 
nothing in the nature of the thing, which indiſpenſibly 
required, that the duty of ſuch lecture ſhould be performed in 
perſon; if therefore, there was any ſuch neceſſity, it muſt 
depend on ſome expreſs clauſe in the original foundation of 
the lecture. That the clauſe. inſiſted on for this purpoſe, was 
only taken from the recitals. of a deed, no way appearing 
to be actually purſuant to the original ſettlement pretended to 
be recited; nor proved to be taken from it, and therefore ought 
to be of no force-in depriving the appellant of his freehold. 
That even this clauſe was far from being expreſs, that the 
lecturer ſhould be deprivable in an arbitrary manner, without 
any previous notice or intimation, of the nature of his tenure, 
or any ſummons to anſwer the charge made againſt him; and 
that ſo large and unbounded a power, ought never to be implied, 
where it is not expreſſed. That the reſpondent Sir John 
ſtanding by, and conſenting to the appellant's expending near 
bol. on a houſe, commonly reputed the Lecturers Houſe ; was, 
at leaſt, an encouragement to the appellant, 'to proceed in his 
expences, and ought to amount to an implied promiſe of 
ſuffering him to remain in it during his continuance in the 
lecture. Should it be objected, that by a clauſe in the recital 
ef the original ſettlement, the lecture was to be given to one 
ef the beſt ſcholars in the Univerſity of Oxford, and which 
implied that he ought always to do his duty in perſon it 
might be anſwered, that granting there was ſuch a clauſe, the 
intent of it could not but be well ſatisfied by a Curate, qualified 
in ſuch manner as the Lecturer himſelf ought to be; and which 
was clearly the caſe at preſent, for the truſtees had ſo good an 
opinion of the Curate and his abilities, as to nominate him in 
the room of the appellant. And ſhould it be further objected, 
that the reſpondents, the truſtees, had done nothing more 
in depriving the appellant and putting in another Lecturer, than 
what the Court of Chancery would have obliged them to do on 
bill brought for that purpoſe ; it was anſwered, that ſuppoſing 


Vor. II. 3 F made 


the Court might have made ſuch a decree upon a bill with 
Proper parties, yet it was apprehended, they would never have 
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N the Univerfity of Oxford ; fo that a departure of the Led 
Was manifeſtly intended to entitle the truſtees to make a 
choice; and it was alſo plain, that a perfonal ſervice. was 


Eindered; and it was preſumed, that a Lecturers extravagance, 


Cafes en Pattiimifrit, 


mats fuch a decree on a bil to which the appellant was i 
party; and therefore much leſs could the refpondents Tegatly 
proceed to a deprivation of the appellant, without giving,” br 
at leaſt endeavouring to give him * to appear and anf 


1 1 himſelf. 


on the cha fide it was dalle. that by we pc words, 
——— intention, of the pious founder of this charity, it 
way provided, that the annual ſum of go/. ſhould be paid to 


ike" Lecturer, ſ% Jong as he Hu, attend the charge of digen 
preaching there, if be ſhould nat otherwoſe, by neceſfity, be 


which occatoned him to. withdraw himſelf for fear of his 
creditors, was not ſuch a neceſſty,. as could be pleaded in his 
exeuſe:! Refides, it appeared by the deed of truſt, that the 
Lecturer of Churchill. was to be preſented to the living of 
garfaen ; which was, no doubt, intended as a further encourage. 
ment to him, to perform his duty perſonally. That by the 
words of the deed, whenever the place of Lecturer ſhould be 
void by death, removal, or other departure of the Lecturer, 
the truſtees were to chooſe a new one, out of the beft ſcholars of 


„ meant, otherwiſe the choice out of the beſt ſeholars in the 
©» -»- Univerſity would have been vain. That the truſtees, by 


OS * [ll 
” 


appointing. another perſon in the year 170g, after more than 


five years abfence, had fully executed their truſt ; and the 


perſon. now regularly appointed, ought not to be removed in 
favour of the appellant, who had fo groſſty neglecled his duty; 
_ ahd as to the words {during his natural life) in the appointment, 


tho they were not in the draught fettled by counſel, yet ſup- 
poſing them to have been inferted prior to the execution, they 
cauld not give the appellant any greater title, than what was 
allowed. of by the deed. of truſt. As to the matter of colts, 
the decres was conceived to be very juſt, for occaſioning an 
expence to the reſpondents upon a demand ſo ſtrange and ſur- 
priſing, and after a deſertiom of fo many years: And as to. the 


a demand of the two rooms, which by the bill were called 3 


ruinated tenement, there ſurcly could be no colour for it; ant 


it was the appellant's awn, ohſtinacy, that he. 2 
| 4. [Jer 
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offer which was mage and recommended to him, that the bill — 
ſhonld be diſmiſſed without coſts : And therefore it was hoped, Rind 41 
that the decree. would be affirmed, and the appeat diſmiſſed | — 
with coſts. qq o- 
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. after 3 Sand on this won, it RA Dzcnes 


affirmed, 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; Jour las 


and the decree therein complained of, affirmed. i A 
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155 Mony, on the | demiſe of] 3 e Caſe 37. 
Hs Dutcheks of Ha- Plaintiff N 
ni, 59h ak | = Lin Error. 


8 * Drona 


8 eee 
his Wife, and Others, 2 Ind 


25th February, 27006; 


HE plaintiff brought an ejectment againſt the defer, _ 113, 
for divers lands and tenements in the county of Stafford; = 


ner, vol. 3. 
and in Hilary term, 1711, on a trial at bar in the Court of f. 71. c. 17. 
239. note 
Common Pleas, a ſpecial verdict was found; FF which it e. 5 
vol. 13. * 
appeared, cen. 6, 


Vol. 14. p. 270. 
That Charles, Lord Greed being feiſed in 86 of the pre- 1 2 — : 
miſſes in queſtion, on his marriage with the Lady Jane 1 — v, es. 
made a ſettlement of them, dated the 28th and 29th of Novem- relies 
ber, 1660, to the uſe vf himſelf for life ; then as to part, to to 
the Lady for life; remainder, as to the whole, to the firſt and 
other ſons of that marriage, ſucceſſively in tail male ; remainder 
to the heirs male of the body of Lord Charles; remainder to 
the heirs male of the body of Thomas, the firft Lord Gerrard,” 
his great grandfather; remainder to his own right heirs. —That 
Lord Charles and his Lady left iſſue Lord Digby, their only for,, 
who died in 1684, ſans iſſue male, leaving Elzabeth, Dutchefs 
of Hamilton, (the leſſor of the plaintiff) his only daughter and 
heir at law, — That Thomas, the firſt Lord Gerrard, had iſſue 


wo lons ; Gz/bert the grandfather of Lord Charles, the ſettler, 
and 


— — — — ——— — —— =D 
r 


| 1720. 


ſ four ſons, namely Charles, (hereafter diſtinguiſhed by the name 


. 


P. Yorke. 
T'. Reeve. 


| 1 11 21162 
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ind Jobn, who had iflue Richard; which Ricburil had ile 


of the ſecond Lord Charles) Milliam, Philip, and Joſepb, and 
one daughter F rances, married to the defendant Thomas Flee. 
av00d. That John, and Richard his ſon, died before Lord 
Digby ; that the ſecond Lord Charles, Lord William, and 
Lord Philip, the ſons of Richard, were ſent out of England 
to be educated in a popiſh ſeminary at Sr. Omers, where they 


reſided ſeveral years, and were bred up in the popiſh religion; 
that upon the death of Lord D:gby, the ſecond Lord Charlk 
returned to England, claiming to be next heir male; and 
during the infancy of the Dutcheſs, ſuffered two common 
recoveries of the premiſſes, and declared the uſes. thereof to 
himſelf in fee: He then made a ſettlement thereof on his 
marriage, and afterwards died a papiſt, without male iſſue. —. 


That William and Joſeph his brothers died in his life-time, 
without iſſue; that Philip his other brother was living, but 


Was a profeſt papiſt ; and that one Roger Owen was his nere 
Frets nt relation. 


| Upon arguing this verdi& in the Court of Common ple 
dhe defendants obtained judgment; but on a writ of error in 
the Court of King's Bench, the Judges were equally dividel 
in opinion, the Lord Chief Juſtice and Mr. Juſtice Forteſcue, 
being of opinion, that the judgment below was erroneous, and 
ought to be reverſed, Mr. Juſtice Powss and Mr. Juſtice Eyre, 


being of the contrary opinion; and therefore, upon the requeſt 
of the plaintiff s: counſel, the Court was pleaſed to affirm the 
| judgment, in order to expedite the determination of the matter 


in the Houſe of Lords upon the preſent writ of error; and in 


the rule for judgment, that was declared to be the reaſon of 


their affirmance. , 


The counſel for the plaintiff ſaid, the only queſtion upon t thi 


verdict was, Whether any title could be found for her Grace 


the Dutcheſs of Hamilton, under the ſettlement of the firlt 
Lord Charles, to whom ſhe was grandaughter and heir, wal 
heir general of her family? WITT 5] 


5 Ad in arguing this drift they inſiſted, that it was 


evident, beyond all contradiction, that the Dutcheſs was 15 
| 4 ei 
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heir of the AL USES £434 and wo vt BY entitled by tba 1 


of the limitation in the ſettlement. to his right heirs and that 2 
" nothing could, ſtand in the way of this limitation, ifonone 
could take as heir male of the body of Thomas, the: firſt Lord 
Gerrard, the former limitations being all. ſpent.. That there 
were none who could pretend ſo to take, unleſs the ſecond 
Lord Charles, who ſuffered the recoveries, or Philip who was | 
living at the time of the verdict; but it was found by the jury, | | 
that both of them, in the life-time of Lord Digby, were ſent | 
out of England with an intent to be educated in a foreign popiſh 
ſeminary, where they reſided for ſeveral years, and always con- 
' tinued. in the profeſſion of the popiſh religion. That by the 
ſtatute 1ſt James I. c. 4. it was enacted, That all and every | | 
« perſon and perſons, under the King's obedience, which-ſhould 
4 paſs or go beyond the ſeas to the intent, to enter into, or | 
« be refident in any college, ſeminary, or houſe of jeſuits, | | 
cc prieſts, or any other Popiſh order, profeſſion, or calling 
'N whatſoever, or repair in or to the ſame to be inſtructed, 
« perſuaded, or ſtrengthened in the popiſh religion, or in any 
« ſort to profeſs the ſame, ſhould by authority of the ſaid act, F 
« as in reſpect of him, or herſelf only, and not to or in reſpect of 1 
« any of bis heirs or poſterity, be diſabled and made incapable : 1 
* to inherit, purchaſe, take, have, or enjoy, any manors, | l 
„lands, tenements, annuities, profits, commodities, heredita- i 
* ments, goods, chattels, debts, duties, legacies, or fürns of | 
„money, within the realm of England, or any other oF his ik 
* Majeſty's dominions; and that all and ſingular eſtates, 
terms, and other intereſts whatſoever, to be made, ſuffered, 
* or done to or for the uſe of any ſuch perſon or perſons, * or 
upon any truſt or confidence mediately or immediately, to 
or for the benefit or relief of any ſuch perſon or perlons, | 
ſhould be utterly void and of none effe&, to all intents, 
conſtructions, and purpoſes.” That the intent of this act, 
was plainly to diſcourage and prevent a foreign « education i tlie 
popiſh religion ; a religion which teaches all its Prole clytes 
obedience to a foreign power, but thoſe WhO receive their 
inſtructions in it in foreign ſeminaries from the diſcipline of 
jeſuits, generally return with principles more averſe to "civil 
government, than others of the ſame profeſſion, and more per- 
nicious and deſtructive to the monarchy. eſtabliſhed, and. the 
Peace | and welfare of their native country: The penalties 
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and enjoy 3 ; and that the penalty ſhould be uniform in relation 
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thou aght neceſſary therefore, for preyenting ſ. 
Nan 
nieneies were, that the perſon AF went, bet f. 


purpoſes; thould be Gap able of no eltate at. his r : 


return, why r r6by 


he would have leſt abilley of doing miſchief. Tha 
were expreſs, he Hall be diſabled and made incapable t to mbery 
purchaſe, tale, baue or enjoy, any manors, land &. within thi 
realm ; and the. conſequence was manifeſt, chat if the ſecond 
Lord Charles, apd\ Philip his brother could} not take, then the 
recoveries ſuffered by. Charles muſt be void, and the eſtate could 
neyer veſt. i 10 Philip ; 3..and no perſon being capable 10 tale, have, 
or enjoy, under the limitation to the heirs male of the body gf 
7 Thomas Lord Gerrard, the eſtate. muſt devolve to * Dutcheſs, 
as right h heir of Lord Charles the ſettlor. | 


1081110 


The plaintiffs counſel then roceeded to fate ber the pur. 
poſe "of anſwering) ſome objections made on the part of the 
defendants; as 1ſt, That the ſtatute did not induce any abſolue 
diſability to take the eſtate, for it was ſaid, he ſhould, i in r ef 
of 'hitn{elf. only, and not in reſpect of any of his heirs ot | 
his poſterity, be diſabled to inherit, purchaſe, take or _ | 
and it contained a clauſe, that on his conformity to the c hurch 
of *England, he ſhould be diſcharged from ſuch diſability; 
from! whence it followed, that the eſtate muſt veſt in the 
anceſtof, in order to tranſmit the ſame to his heir or poſterity, 
arid that” the offender” againſt the act, ſhould only forfeit the 
profits''6f the eſbite until conformity. 2dly, That a contray 
coniſtruction of the ſtatute, would not anſwer all caſes which 
might happen; for an eſtate might be veſted before the offence 
committed, and then the party could only be diſabled to have 


to all: offences againſt the act. zdly, That the act being ſilent 
how or'to nen the eſtate ſnhould go if the offender could not 
take it, it muſt go, as in other caſes of forfeiture, to the 
Crown. 4thly, That the ſtatute 3 Car. I. c. 2. had aſcertained 
this matter, by giving the forfeiture of the eſtate upon comic: 
tion, to the Crown, whereby the ſtatute of 1 7 I. ys 
altered, or at leaſt in this reſpect, explained. Ithly, Tha | 
during the life of Philip, the eſtate tail muſt have continuance; 
and till the determination of it, the limitation to the Dutcheli 
could not take place. 6thly, That ſeveral acts of pardon, hat 
emed the offence of Philip. And 7thly, That proicſtant 
& | ; purchalor 


n 


ente üclrtkamtent. 4 
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from veſting, in ru offender. x 


To the __ theſe- ojuichis it Was aulewed, that the 
conftruction | thereby contended for, eluded the. act, and ren- 
tered it vain and of no fore; for if the eſtate ſhould veſt 1 in 
te offender, and the profits oily be forfeited, it would be eaſy 
for him, whenever any attempt ſhould be made to take advan- 
tage of the forfeiture, to convey away the eſtate, and thereby 
tender any ſuch attempt ineffectual; beſides, it emed very 
extraordinary to ſay that à diſability to inherit, purchaſe, "Fake, 
have or enjoy, ſhould ſignify no more than the, Word enfoy 
alone would fignify ; ; nor was it probable, that the legiſlatyre. 
would uſe fo many words of known and remarkable force and 
import in the law, if they intended nothing by them. Ny That 
the fame Parliament, in their next ſeſſion, uſed very different 
expreſſions, where they meant to deprive -the party. only. of 
the profits of the eſtate ; for in the ſtatute, of 3 A J, g. r. 
which inflicts a penalty on children going, or being ſent 
beyond ſea without licence, of loſing the profits of, their 
eſtates till conformity, the words are, That ſuch child or. 
10 children, ſhall take no benefit by any gift, conveyance, 
«* deſcent, deviſe, or otherwiſe, of any lands, Fe. until they 
„take the oaths therein preſcribed; and that in the mean 
time, the next of kin, not being a reculant, ſhall have and 
0 enjoy fuch lands, Sc. till conformity, and then account 
„ for, and reſtore to the party conforming, the profits ſo 

© received. 5 Therefore it could not well be conceived, but 
that ſomething more was intended, when the legiſlature enacted, 
that the offender ſhould be diſabled, and made incapable to 
inberit, purchaſe « or take, as well as to have benefit V, or enjoy; 
Ke. and that, upon conformity, the party, offending ſhould. 
be freed and diſcharged from all diſabilities and, Incapagities, 
without any mention at all of the profits throughout the whole. 
ad. And /tho' the. diſability was perſonal. only in reſpect of. 


— , 
rc 5 9 F' 


that the eſtate might ceaſe in reſpect. of one, and - revive! in 
reſpect of another, by force of an act of Parliament: When 
the rules of law will admit as great variations or changes of 
eſtates, 


the offender, and not of his poſterity, it did not follow, but 
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eſtates, to anſwer the exigence and juſtice of the caſe, or the 


— convenience of the parties; as in the caſes! f A poſthumous 


3 PR 


heir, moveable inheritances, partitions, exchange, or the like, 


To the ſecond objection it was anſwered," that it would 
be a harſh expoſition to ſay, that the words which made the 
oftender incapable to inherit, purchaſe, or take, ſhould be 
rejected, or made uſeleſs in all caſes, becauſe ſome caſes might 
happen wherein they could not take effect. It was probable, 
that in moſt caſes the offence would be committed, before the 
eſtate veſted ; but if in ſome caſes it ſhould happen otherwiſe, 
the moſt natural conſtruction was, that the words have and 
enjoy, were added for that reaſon, that all caſes might be com- 
priſed ; that the offender ſhould be diſabled to inherit, pur. 
chaſe or take, when the inheritance or eſtate was not yet 
veſted; and where it was, that he ſhould be diſabled to have 
or enjoy : By this conſtruction, all the words of the a& would 
have their force; but by the other, the words inherit, purchaſe, 
take, were uſeleſs and inſignificant, and mult be rejected. 


To the third objection it was anſwered, that when an 20 
of Parliament puniſhed an offence by forfeiture of eſtate, or 
ſum of money, without ſaying who ſhould have the penalty; 
it was but reaſonable, that the King, as head of the fate, 
ſhould puniſh the offence, and take advantage of the forfei- 
ture: But there was great difference between a forfeiture anda 
diſability for where the offender was diſabled from taking 
the eſtate, he could not forfeit what he had not; and in fuch 
caſe, the eſtate would of courſe devolve to the next perſon 
who was capable to take it, in the ſame manner as if the 
perſon diſabled were not in being; and that it was a conſtant 
and known rule of law, that where a man dies, leaving his 
wife privement enfient with a ſon, the next heir, or next in 
remainder ſhall take, till the ſon be born; and if the next heit 
be an alien, Monk profeſt, or otherwiſe incapable to take, 
the eſtate ſhall go over to the next that is capable of taking. 


To the fourth objeQtion it was vfrantd; that the ſtatute. of 
3 Car. I. c. 2, did not intend to alter or repeal the ſtatute of 
I Fac. 1 ; for it begins with directing that both ſhould he 
put in execution; and, upon comparing both laws togethe!, 


they 19 very conſiſtent. The ſtatute 1 Jac. I. extended 


{0 
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to ſuch perſons, as went with an intent to be educated in a 
foreign popith ' ſeminary ; whereas the ſtatute of 3 Car. I. 
extended only to ſuch as went and were there inſtructed, and 
likewiſe carried the prohibition to a foreign education in any 
private popiſh family, to which the former law did not extend. 
That this latter ſtatute inflicted a heavier puniſhment, to diſcou-' 
rage offences of this pernicious conſequence | to the public, by 
ſubjecting the perſon ſending, as well as the perſon going abroad, 
for the evil purpoſes before mentioned, to the forfeiture of all 


his lande and — and diſabled him to ſue, be 27 


„ 


words bw and enjoy in the former ſtatute, the Gia Wis 
diſabled from taking the profits of the lands actually veſted 
before the offence committed; then the latter ſtatute proyided 


a further penalty, by enacting a forfeiture of the eſtate during 
his life, 


To the fifth objection it was anſwered, "that Philip, — a 
perſon who had ſuch foreign education, as was prohibited by 
the ſtatute of 1 Fac. I. ; it he was thereby. diſabled to take, 
the eſtate would go over to thoſe next capable of taking it, in 
the ſame manner as if Philip was not in DEINge., 


41 


+ To the fixth objection it was anſwered, that though It 
teſerved very little regard, yet, if it ſhould happen that any 
0 at of pardon extended to Phzlrp's offence, which did not 
2 appear; yet it was not ſo much as pretended, that in ſuch act 
1 of pardon, there were any words of reſtitution, which would 
7 be neceſſary to re-inſtate him in the eſtate, that was before 
5 reſted in another, for want of his ability to Re T6 
ke And to the laſt objection it was 1 char! PE: miſchief 
ſuppoſed by it, was ſufficiently provided againſt by the act 
%. I. c. 20. which enacted, That no ſale to any proteſtant 
5 of purchaſor ſhould be avoided or impeached, by reaſon of | any of 
1 he the diſabilities inflicted by the ſaid act, and incurred by any 
hey perſon making or joining in ſuch ſale; ; unleſs before ſuch ſale, 
* " the perſon intitled to take advantage of the diſability, mould 


ae actually recovered the lands, or given notice of his claim 
to the purchaſor, or entered his claim at the Quarter Seſſions 
Ver. I. 3 U for 
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for the county, and bond fide, purſued his remedy in a Court of 
Juſtice, It was therefore prayed, that the ſaid judgment might 
be reverſed, and judgment given for the plaintiftf. 


' On the other hand, the defendants counſel argued the three 

following points, viz. 3 Mt 
1ſt, Whether any and what eſtate was veſted in the ſeeond 

Lord Charles, by the conſtruction of the ſtatute of 1 Fae. J. 

| 2d, Whether any and what alterations of that ſtatute wert 

made, by the ſubſequent ſtatutes of 3 Fac. I. and 3 Car. IJ. 


za, What effect the life of Philip would have, upon the title 
of the leſſor of the plaintiff. | 


As to the firſt point it was inſiſted, that immediately after 
the diſabling clauſe in that act, followed a proviſo, “ That if 


any perſon or child ſo paſſing, ſent, ſending, or then being 


«© beyond the ſeas, ſhould become conformable and obedient 
* to the laws and ordinances of the church of England; every 
* ſuch perſon or child, during ſuch conformity, ſhould be 
< freed and diſcharged from all and every ſuch diſability and 


«© incapacity.” That this was the only act relied upon by the 


plaintiff, and the * conſtruction contended for was, that the 
ſecond Lord Charles was thereby ſo far diſabled to take the 
eſtate tail by deſcent, that the recovery ſuffered by him wa 


void; and that the ſame diſability being ſtill upon Philip, and 


there being no perſon in eſſe, who could take the eſtate tail, the 
plaintiff's leſſor muſt be entitled to take, as if the eſtate tail 
was actually ſpent: But there were no expreſs words, or even 
apparent intention in the act to ſupport this conſtruction; on 
the contrary, the moſt material words of the act were altogether 
dropt, vis. that the offender ſhould be diſabled as in reſpe# 


himſelf only, and not to or in reſbect of any of his heirs u 


poſterity ; which words going through the whole clauſe, quali- 
fied and reſtrained the diſability. That the intention of the 
act, did not extend the penalty beyond the perſon offending, 
nor beyond the time of his diſavowing his principles, anf 
conforming to the church of England ; but only to puniſh 
the offender, ſo long as he ſhould continue obſtinate, withot 
prejudice to his innocent poſterity ; and an uniform conſtruct 

. - 10 
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in all caſes to anſwer theſe ends, ſeemed moſt' agreeable to the 
words and intention of this law. That before this act was 
made, ſuch perſons as are mentioned therein, had ability to 
*nberit, or purchaſe, to take and enjoy eſtates in land, both for 
the benefit of themſelves and poſterity ; and therefore ſo much 
of that ability as was not taken away by this act, remained in 
them as it did before; and how much that was, the very 
words of the act plainly declared, by difabling offenders to 
inherit, purchaſe, take, have or enjoy, as in reſpect of them- 
ſelves only, but not in reſpect of any of. their heirs or poſterity; 
ſo that in ſome reſpects, the act had not taken away, but 
preſerved the ability to inherit, Sc. To ſay otherwiſe, would 
be to contradict the very words of the act; and it would be 
abſurd, to call that a conſtruction of them. That tho' the 
act had preſerved in the offender an ability to inherit, Cc. 
for the benefit of poſterity, fo that the eſtate in the land muſt 
be in him for that purpoſe ; yet, he was diſabled to inherit 
for his own benefit: The end of which diſability, was ſufficiently 
anſwered by the loſs of the profits of the eſtate, which was 
deſigned by the act. That tho' the act had made no particular 


4 application of the profits during the diſability, yet, as this 
his was a penalty inflicted for a public offence, the King might be 
he entitled to the penalty; in the ſame manner as in all other 
the cales, where penalties are given by acts of Parliament for 
" public offences, without any particular application of them. 
and That by this conſtruction, the offender would have ability to 
the take and hold for the benefit of his poſterity, in all the inſtances 
til of the act, but for the benefit of himſelf in none; whereas, 
Nel to create in him a total diſability, in the cafe of an inheritance, 
cn it would be difficult to know when, or in what manner, the 
ther heir ſhould take or claim : Should he take in the life-time of 
ff the anceſtor, that would be repugnant to the rule of law, for 
1 6 no man can be the heir of a perſon living; and the rule of 
ali bw is always the ſureſt guide in the conſtruction of an act 
+ the of Parliament, where the act has not expreſſly given a contrary 
ins direction. If there was a ſon under no diſability, it would be 
ind very extraordinary, without expreſs words, but meerly by 
dani conſtruction, to carry the eſtate over his head for the benefit 
thont of a remainder-man, who was never intended by the original 
Aion drant to take, as long as there was any iflue male of a prior 


I tenant 
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— = tenant in tail: And, as it was difficult to know by che plaintiff; 
— conſtruction, when the heir was to take, ſo it Was as difficult 
to know, in what manner he was to entitle himſelf, in order 
to recover the eſtate ; ſince the act of Parliament had Pane 
no method, but left the heir to do it as he could, by the rule 
of law 3 and it is the known rule of law, that no heir can 
intitle, himſelf, but only thro' ſuch anceſtors as were inherit. 
able; for if there be any ſtop in an anceſtor, occaſioned either 
by corruption of blood, eſtoppel, or any other means, an the 
poſterity deriving deſcent under ſuch anceſtor, are barre for 
ever. That the next diſability in the act related to purchaſors, 
in which caſe it was impoſſible the heir could ever take, 
unleſs ſomething veſted in the anceſtor; but however it might 
be! in theſe two inſtances, yet it had been admitted by the 
plaintiff, that in the caſe of lands veſted in the offender, before 
the offence committed, the eſtate muſt remain in him aay, 
it had been admitted in argument on that part of, the 
queſtion, that the act did not extend to that caſe, tho, the 
words as much diſabled the offender to have and enjey, as.to 
Inherit or purchaſe ;, but the foundation of ſuch diſtinction 
was not caſily diſcoverable, for it was equally dangerous and 
inconvenient to the public, to permit an offender to enjoy ay 
eſtate in land, whether it was veſted in him before the 
diſability incurred. or whether it came to him afterwards by 
deſcent; or purchaſe; and therefore it ſeemed moſt natural, 
to guard againſt all theſe inſtances in one and the ſame manner, 
and which could only be done, by the conſtruction contended 
for by the defendants; by which conſtruction, it would rel 
in his Majeſty, as having the care of the public peace aud 
ſafety, to put the law in execution at his diſcretion. That 
the proviſo ſeemed intended as an encouragement, both to the 
offenders to conform, and alſo to prevent any miſchief, which 
might, happen to, children of tender years, ſent abroad by the 
authority of a parent or guardian; for their being ſent and gp þ 
is one of the offences within the act; and it would be hard, 
that a perſon ſent, perhaps againſt his will, or when not of 
age to judge for himſelf, ſhould ſuffer ſo great a loſs witho 
any hopes of redreſs ; altho', when he became of riper judgment 
he, ſhould entirely diſapprove the fact, which by force he had 
been obliged to commit; and yet an infant, under theſe, & 


cumſtances, muſt for ever loſe any eſtate that might deſcend 
| | | . to 


Caſes in Parltamepk, | 213 


to him during $i dinbility, if the plainüff's conſtruction 8 
ſhould prevail. That the preſent caſe, on behalf of the plain- = 
tiff, was compared to the caſe of a Monk, but was not at al W 
like it; for the diſability in the caſe of a Monk, or perſon N 
proleſt, is grounded « on the maxim, that in times of popery a 
Monk was civilly dead ; but it could not be faid, that a perſon 
diſabled by this act, was to be taken as dead in law; for it 
was not an abſolute diſability, but only a temporary one, 
during non- -conformity ; and if he was to be conſidered as a 


dead perſon, he could not purchaſe for the benefit of his heirs, 
which the act allows. 


As to the ſecond point it was ſaid, chat the words! of the 
act 3 Jac. I. were to this purpoſe, vi. That if the children 
«of any ſubject (not being ſoldiers, mariners, merchants, | 
« &6;) to prevent their good education in England, ſhall be | 
« ſent, or go beyond the ſeas without licence; every "ſuch | 
child or children ſo ſent, ſhall take no benefit by any gift, | 
« conveyance, deſcent, deviſe, or otherwiſe, of or to any lands, i 
4 tenements, hereditaments, leaſes, goods or chattels; and the | 
next of his or her kin, which ſhall be no popiſh recuſant, 
* ſhall have or enjoy the ſaid lands, &c. till ſuch time as the 
* perſon ſo ſent ſhall conform; and the perſon ſo ſending, 
* ſhall forfeit 1007. That the plaintiff in error only endea- 
voured to ſhew, that the act of 1 Fac. I. was not repealed, or 
any way altered by this act of 3 Fac. I.; but did not inſiſt 
(nor was there any foundation to inſiſt) that this latter act 
would give any title to the plaintiff; for the pernancy of the 
profits is thereby given to the next of kin, that is no popiſh 
recuſant, and that could not be the plaintiff's caſe, becauſe the 
verdict had found Roger Owen to be the next proteſtant 
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hat relation. In the next place it was to be conſidered, how the 
th caſe ſtood on the act of 3 Car. I. which (after reciting, that 
1 livers perſons had ſent their children into foreign parts, not- 


vithſtanding the ſtatute 1 Fac. I.) enacts, That rhe ſaid ſtatute 

Hal be put in due execution; and further, That if any perſon 
under the King's obedience, ſhould, at any time after the 
end of that ſeſſions of Parliament, paſs or go, or convey, or ſend, 


or cauſe to be ſent or conveyed, any child out of the King' 5 
w * dominions, into any parts beyond the ſeas, out of the King's 


© obedience, with intent and purpoſe to enter into, or be 
Vor. II. | 1 1 a 16 reſident 
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4 refiderit or trained up it arty popiftt college or fehodl, al, 
mal be chere inſtructed in che popiſfr religion; or 


4: ſott to ptofeſs the (itn; or frat convey 02" ſend, of war 


iu thy 


to be conveyed or ſent, any money or other tfling ft bt 
„ towards the maintenance of ſuch child; every perſon 6 


+ ſendling, and every perſoti paſſihg ot being ſent, being thetws 


« fawfully convicted upbn any infotmation, preſentment, o. 


* ihdictment, ſhall be difabled from theticeforth to ſue, hy 


. Th arty Fo 1401 
'conld have no title, VI. 
exptellly forfeited for life, which muſt be to the King; and 


*< ſe any action, Gc. and ſhall forfeit all His lands during hi 
« natutal life.” Then follows 4 proviſo, ** That upon ct. 
„ formity, he (hall have his lands reſtored to him again.” 


That tho' this act had not repealed the act of 1 Fac. I. et 
it appeared, both from the title, the preamble, and the body 
of it, that as the act of 1 Fac. I. was not effectual to anſwer 
all che ends propoſed by it, this act was made to explath, 


amend and enforce it, as to all ſubſequent offences; and ſo it 


filent how the penalties of that act were to ariſe ; but this 20 
had expreſſly provided that it ſhould be upon convition,” ad 


made a forfeiture for life, and a reſtitution, in caſe of conform- 
ity, in which the former act was ſilent; ſo that if the former 


act was to be put in execution under the explanatibn of 
3 Car. I. there ng no conviction in the caſe; the, leſſor 
but the land, on conviction, would be 


"therefore it was apprehended, that the direction for putting 


10. 18159531 £ | 
And as to the third point it was argged; that üflefs t 
appeared from the cafe, that there Was a good title in tte 
- Dutcheſs to the prefent” poſſeſſion of the lands in queſtion, F the 
plaintiff could not tecover, whether the "defendants fad ity 


rere . e * 2 
the act of 1 Fac. I. into due execution, could relate ,only, t 
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title or not; and'this wWäs apprchended to be fo Plaln, "that 


could not be controverted, the' Plaintiff being to *recover i | 
the ſtrength of his own'title, and not by tlie weakneſs of the 


deſendants. It ſeemed very ftrange, and repugnant to all the 
rules bf law, that there being an eſtate tail Treated to 1 the 
Beirs of che body of 'THmuas, thee firſt Lord Gerrard," th 
Dutcheſs fuld lait by virtue bf the remainder to the High 
Reirs of UÞartes Lord Gerrard," the ſettlor, Whilſt that * 


Te 
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death of Lord Ibemar, and all his iſſue male. And it ſcamed 
much more difficult for her to take under an act of Parliament 
which gave nothing to her, but preſerved expreſſly the tight of 
the offenders poſterity, by the very clauſe that laid the diſability 
on. the anceſtor ; and tho there was a perſonal difability in 
Philip, yet it was but perſanol, and the eſtate tail muſt conti- 
nue in him for the benefit of the iſſue; if he had iſſus) horn, 
no body could pretend that the Dutcheſs could enter, and tho 
he had not, he might have iſſue. That the offence found in 
Lord Philip, was in paſſing and going to S. Omen, which 
was in the year 1676; and (if a pardon was neceſſary to remove 
any diſability, which he might thereby ineur) after that time 
ſeveral general acts of pardon were paſſed, even before the 
death of the ſecond Lord Charles, vis. 2 Will. and Mary, a 1. 
c. 10. and 6 and y Mill. III. c. 20. whereby all of ences are par- 
ded; that the paſſing to St. Qmer's was an offence, apphared 


1 from the very act, x Fac. I. which created it, and conſe- 
F quently. it came within the expreſs words of ithe general pardon; 
I and if the offence was pardoned (it not being excluded by any 
1 exception) all the dependencies, penalties and diſabilities 
af incident to it, were gone in conſequence of that -pardon. 
Nat -- #4 | | | £190 97903 ik wv) x 
or That beſides the points on the ,conftraQion of the Aptges, 
1 and the general acts of pardon; it was ohſervable, hat the 
1 {ond Lord Charles was in the peaceable poſſeſſion of the 
jp cltate in queſtion twenty-eight years; and, exerciſed all acts of 
ounerſhip, ſuch as making a ſettlement upon his Marriage, 
fi and ſelling and leaſing of divers parts of the eſtate to ſeveral of 
W the defendants and others, innocent purchaſors for valtable 
he confiderations Who would be. defeated of their purchaſes, and 
ur bis Lady (who. was ſtill living) of her jointure, ſhould the 
ah Jadgment be reyerſed: Which, it was humbly hoped, could 
1 only be from a forced conſtruction of this: ſtatute in the firſt 


inſtance; and that for an offence committed in the infancy of 
the laſt Lord Charles, in obedience to bis father, forty- four 
Jears ago; and from a fact found after his death, whereof he 
as never convicted. That Lord Philip might conform, or the 
nüght marry, and have iſſue male; and yet, in either caſe, 
would the conſtruction of the ſtatute I. Jac. I. be a total 
Uſability of Pzbilip to take in all events, as contended for hy 
Ts 3 | the 
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tail had 2 continuance; her remainder being to takebon the 
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the plaintiff; there would be no remedy for the perſon 2 
forming, or his iſſue male afterwards, to recover the 
back from the Dutcheſs ; which was repugnant to the AY 
words of that ſtatute, as well as, to the proviſo, in caſe- 

conformity: And without ſuch hard conſtrpFiog, to the total 
diſinheriſon of the heirs and poſterity, againſt the very Fetter 
of the ſtatute, which was expreſs, not to hurt the heirs or 
poſterity of the perſon ſo educated, nor even himſelf, if he 
ſhould: - afterwards conform; the Dutcheſs could have ng 
pretence of title, till the eſtate tail was ſpent, which: {ill 

ſubſiſted in the perſon of Philip, ſuppoſing no recoverylihad 
been ſuffered. But, as by the recoveries which had been 
ſuffered, the remainder to the Dutcheſs was barred ; ſo the 
ſame were not to the prejudice of the heirs and poſterity 0 
the {ſecond Lord Charles, who ſuffered theſe recoveries;'(the 
uſes: thereof being declared to himſelf and his heirs) but only 
to the prejudice of the remainder to the Dutcheſs; for the 
preſervation whereof, there was no proviſion in the ſtatute; 
and therefore, upon the whole matter it was hoped, that iy 


e 7 below for the defendants, would be affirm 


ACCORDINGLY, after 1 counſel on this writ of error 
and the opinions of all the Judges (except Mr. Baron Pax, 
who'was abſent): having been ſeverally delivered, with their 
reaſons at large; it was oRDERED and ADJUDGED, that the 
faid judgment given in the Court of Common Pleas, and the 
ſaid judgment of affirmance in the Court of King's Bench, 
ſhould be affirmed ; and that the record ſhould be remitted, to 
the end, execution might be had thereupon, as if no lach 
writ of error had been ee into the Houſe. 


aclamegt . 
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34 March, 1720. 
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AIR Edward Leighton, the appellant's father, and the 
) reſpondent's | elder brother, by indentures of leaſe and 
releaſe, dated the 5th and 6th of December, 1692, in confider- 
ation of 3000 J. conveyed the manor of Baulſiey and divers 
lands in the county of Montgomery, to the reſpondent William 
Leighton, and his heirs; and covenanted to levy a fine: But 
no fine was levied, it being thought altogether unneceſſary, as 
it was the conſtant reputation in the family, that Sir Edward 
and his anceſtors had, for ſeveral generations, been ſeiſed of 
the premiſſes in fee. e 


By virtue of this conveyance, Mr. Leighton entered into 
poſſeſſion ; and by indentures of leaſe and releaſe, dated the 
2d and 3d of October, 1702, he conveyed this eſtate to truſtees, 
and their heirs, to the uſe of himſelf for life, without impeach- 
ment of waſte; and then to the intent, that an annuity of 
100/. might be raiſed and paid to Dorothy his wife for her 


be life, purſuant to articles entered into before their marriage; 
ch, and ſubject to this annuity, to the uſe of his own right heirs. 
to | | 


In April, 1711, Sir Edward Leighton, the vendor, died, 
leaving the appellant his eldeſt ſon and heir ; who thereupon 
claimed to be entitled to this eſtate under an old entail, ſaid 
to be made the 12th Charles I. and accordingly brought an 
ejectment to recover poſſeſſion; but, upon the trial of this 
ejectment at the aſſizes for the county of Salop, in Auguſt, 
1711, the appellant, failing in the proof of ſuch old entail, 
Was nonſuited : However, upon his counſel repreſenting to the 
Court, that it was a cauſe between very near relations, and 
that it was the earneſt defire of their client, to live for the 
future at peace with his uncle, the defendant conſented to 
forgive him the coſts ; accordingly a juror was withdrawn, 
and the defendant continued in poſſeſſion as before. But, 
Vol. II. 3 K notwith- 
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notwithſtanding this indulgence, the appellant” prevailed u 
moſt of the tenants to attorn to him, which obliged the reſpol⸗ 
dent to bring his ejectment; and, on the trial thereof at the 
Great Seſſions held for the county of Montgomery, in September, 


1712, the appellant again ſet up the former entail ; but find 


ing the Court of opinion againſt him on that point, he ſet bp 
another entail, ſaid to have been made by Jobn Leighton, 
one of his anceſtors, 15th Henry VIII. and 'this being a matter 


of ſurprize upon the reſpondent, who was quite unprepared 
to give any anſwer to it, the ancient deeds and writings relit. 


ing to the premiſſes being in the * 8 an the zuty 


wee verdict for the 1 [2 Acteablit 


"IVhereupon, the reſpondent W Ron Tag ien fag him 
Inder the neceſſity of praying the aid of a Court of Equity; 
but, before a bill could be prepared for that purpoſe, be 
diſcovered, that ſome part of the premiſſes was not included 
in this pretended old entail ; wherefore he brought another 
ejectment againſt the appellant, in order to recover the fame 
and on the trial of this ejectment, at the aſſizes held for the 


county of Salop in March, 1713, the reſpondent got a verdia 
for as part. 


102 


— + "ibn as Sonde g. the cefpondent exhibited his dil! in 


Chancery againſt the appellant; praying a production of all 
deeds and writings in his cuſtody or power, which in any wiſe 


concerned the premiſſes in queſtion; that the tenants who 
had attorned to him, might be enjoined from paying him any 


rent; and that the e and the reſt of the tenants; mit 
be quieted in their ſeveral poſſeſſions. Fol 110 D 


This cauſe being heard on the gth of May, 171 5, before 
the Lord Chancellor Cowper, a mutual production upon oath 
was ordered of all deeds and writings before the Maſter ;'thit 
both. parties ſhould be at liberty to ſee and peruſe the fame, 
and try their title at law; and that the defendant Sir Eduuri 
ſhould not, on ſuch trial, inſiſt on any title, but under tht 
old entail, 15th Henry VIII.; nor ſhould the plaintiff inſiſt oi 


any old leaſe, or that the title was in any third perſon, but 
only on his deeds of purchaſe. 


A, * 1 4 
a 4 4 - 
o 
| 18 
* * 
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In conſequence of. this deere, another cement was brought 
716, When the appellant inſiſted on the ſaid old entail, by 


other hand, offered to produce a parchment copy or counter- 
part, and alſo a paper office copy of an inquiſition, taken poſt 
mortem Thome Leighton on the 2d of Auguſt, 42d Elizabeth 
whereby it was found, that the ſaid Thomas Leighton was 
ſeiſed in fee of the ſaid manor of Baulſiey, &c. and that being 
ſo ſeiſed, he conveyed the ſame: to truſtees for ten years, to 


was not legal evidence, the reſpondent ſuffered himſelf to be 
nonſuited ; without offering any other evidence, upoh che 
Judge's promiſing to certify the cauſe of ſuch nonſuit. 
This matter being afterwards diſcloſed to the Court of 
Chancery, an order was made on the 8th of November, 1716, 
that the bill ſhould be retained; and on the 5th of March 
following, another order was made for a production of the 
deeds and writings on the next tri lll. 

Soon after the laſt trial at Shrewſbury, viz. on the 2d of 
September, 1716, there was a trial at Montgomery, between the 
appellant and ſome of the leaſeholders of the manor; but 
upon this trial, the title never came in queſtion ; ſome of them 
ſuffered judgment by default, and thoſe who made any defence; 
inſiſted only, that the appellant had confirmed their leaſes, 
by his acceptance of rent; but which they not being able to 
make out, a verdict was obtained againſt them. np 24 


On the 15th of Auguſt, 1717, the cauſe. came on again to 


ath de tried at Shrewſbury ; when, contrary to the direction of Mt: 
hat Baron Price who tried it, a verdict was found for the appellant: 
mne, But the Court of Exchequer, (in which Court the ejectment 
rd vas brought) upon a repreſentation of the whole evidence by 
the Mr. Baron Price, concurred with him in opinion; that the 
Yo verdict was contrary to evidence; and therefore ſet it aſide, and 
but Grected a trial at the bar of that Court. blo yas 
ö Accordingly, on the 11th of November, 1718, this trial came 


an; when the appellant made title under the ſaid old entail, inſiſt- 


ing, 
1 


and tried at the aſſizes at - Shrewſbury, on the zoth of July, 


his. anceſtor John Leigbton; and the reſpondent, on the 


commence after his death, for the payment of debts and raiſing 
childrens portions. But the Judge being of opinion, that this 


1720. 


220. C aſes in Parliament, » 


— ing, that John Leighton, one of his lineal anceſtors, 

hh feoffment bearing date the 7th of May, 1 5 Hen. VIII. conveyed 
to Thomas Dudley, and ſeveral other perſons, and their heir, 
(inter alia) the ſaid manor of Baulſiey, &c. to the uſe of the 
ſaid John and Joyce his wife, and the heirs of their two 
bodies: That this entail had never been cut off, and con.“ 
ſequently that he being lineally deſcended from, the, faid Jo, 
was entitled to the premiſſes in queſtion, as heir under the ſag 


by deedof 


- 


Ro 139 U. 
YO DS: 


:To this title, ſome material objections were made on the 
part of the reſpondent, as, that the ſaid old deed of entail wiz 
no otherwiſe proved, than by the traverſe of an inquiſiticn, 
pat mortem ejuſdem Fohannis, taken ſo long ago as the 24 
Hen. VIII. and by an inquiſition found /t mortem Edward 
Alu ejuſdem Fobannis, taken in the 36 Elis. and that this deed 
had never been heard of, or uſed on any other occaſion, but 
in thoſe two inſtances, to defeat the Crown of its wardſhip, It 
was then proved, that the appellant's anceſtors, from the yery 
time of making this pretended entail, had all along ated a, 
tenants in fee, of the premiſſes in queſtion ; and had from time 
to time made ſuch conveyances, and leaſes thereof (great 
numbers of which were produced) as were inconſiſtent with 
the power of a tenant in tail; and in particular, that fobr 
himſelf, acted as tenant in fee of the manor, after the making 
of this ſettlement ; and that Thomas, his grandſon, by deed 

; dated the 14th of Ocfober, 31 Elix. conveyed this manor to 
truſtees for a term of 10 years, to commence after his death; 
and by his will, dated the 12th of Auguſt, 38 Eliz. charged 
that term with the payment of ſeveral legacies and annuities; 
and was ſo poſitive of his power to make ſuch a charge, that 
having by his will charged ſeveral other eſtates, with the 
payment of other legacies, he added, tba? af it ſhould fall oil 
that by law he could not charge them, then the ſaid manar 
Baulſley ſbould be charged likewiſe with the payment of thi 
other legacies. And it was further proved, that the fines and 
recoveries for the county of Montgomery, where the ſaid man 
lay, had been kept in a damp vault under the church 4 
Wrexham, in ſo careleſs a manner, that ſeveral of them wei 
quite mouldered away; and thoſe that remained (at leaſt ti 
the reign of Queen Elizabeth) were ſo defaced as not ly 

2 4 | eile 
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epible, and 10 605 onfiiſed, chat it was almoſt impoſſible to niéö 


out any fine or . | Upon this evidence, and after a trial . 
of twenty hours, by a ſpecial jury of the county of Salop, a 
verdict was found far the reſpondent, AIG to the _ 


of the Court. oy 


#350 iy 


But the bade f. ſoon sert applies to the Court watts 
Chancery for a new trial; and tho nothing was offered te 
impeach the laſt verdict, yet inſiſting, that in a cauſe which: 
lad been ſo long litigated, he ought not to be concluded by 
one verdict ; the Court, on the 19th of May, 1719, ue 
proper to direct another trial to be had at the bar of the Court 
of King's Bench, in a feigned iſſue, and by a ſpecial j jury c of 
the County of Middleſex ; and the iſſue agreed upon Was, 
Whether the faid Sir Edward, father of the appellant, at the 
tine of making the ſaid canveyances, Was feiſes in ſaeginpk, e e ; 
fee-tail, of the premiſſes in queſtion 2 


F 


We! 4's 


This iſſue was accordingly tried, on the a6kh of May, wal go 
when, the ſame evidence being given, and the ſame arguments 


uſed on both ſides, as at the laſt trial, wy denied Was found 
for the reſpondent. b 32 


12 1 1 30m: 4 
ay conſequence of this ſecond wenig the 1 in Chancery 


came on to be heard upon the equity reſerved by the decree | 
of the 5th of May, 1715, on the 12th of November, 1720 3. 
when the Lord Chancellor Parker was pleaſed to decree a 
perpetual injunction againſt the defendant Sir Edward Leightong 
that he ſhould forthwith deliver poſſeſſion of the premiſſes in 
queſtion to the plaintiff, and account with him for the rents 
and profits thereof, and bring in before the Maſter, upon 
oath, all the deeds and writings in his cuſtody or power; 
relating thereto ; and that each party ſhould: bear his own colts. 


so that ſuit, but that the defendants ſhould. uh the de 
thoſe the coſts of the laſt trial at law. _ 
and — . wn, PA 
anot rom this decree the defendant appealed, praying that the 
1 my might be reverſed ; but before aſſigning any reaſons in 
wert ſupport of the appeal, he ſtated and anſwered ſeveral ob] ec: 
T till tions which the reſpondents had made to ſome of the verdicks 
o bt in his favour: As 1ſt, That the firſt and ſecond trials were had, 


Vor. II, 3L before 


9222 


—— —— 
4928. 


— 


Cafes in Parliament. 


before the reſponderits had obtained an order of the Coutt dt 


Chancery, for leave to peruſe the deeds and writings in. the 
appellant's cuſtody.—To this it was anſwered, that the reſpon. 


dents did not diſcover any new evidence by the peruſal of the 
_ appellant's deeds and writings, except a copy of the will af 


Thomas Leighton, which made more againſt: the reſpondent 


William than for him: For, the method of keeping the records 
of fines, was a matter of a public nature ; and the reſpondent; 
| had always in their cuſtody, ſeveral leaſes made by the appel. 
lant's anceſtors, for a term of years exceeding the power of ; 
' tenant in tail: Beſides, the Lady Leighton, who was really 
concerned in intereſt in all theſe trials, had the cuſtody of all 
the appellant's deeds and writings on the death of his father, 
and by that means had an opportunity of inſpecting and con- 
cealing ſuch marriage-ſettlements and other deeds, as the might 
think inconſiſtent with Her intereſt to deliver over to the 
appellant. 2dly, It had been objected, that two of the ejed. 
ments were brought, not againſt the reſpondents, but ageinſt 
other tenants of the manor. — To this it was anſwered, that 
the ſame title was in queſtion, the ſame defence made, and'the 
fame attorney and counſel employed, and the appellant was by 
the decree, ordered to account for the profits of the land 
"recovered on ſuch trials; ſo that it was plainly to be conſidered, 
as ofie and the ſame cauſe. 3dly, Another objection was, that 


in the ejectment tried at Salop aſſizes, 1716, before Mr. Juſtice 
Eyre, the reſpondent was non-ſuited, for want of an office 


copy of an inquifition, poſt mortem, Thome Leighton : But to 


this it was anſwered, that the reſpondent had never ventured 
to give that inquiſition in evidence on any trial, altho' there 
had been four trials fince ; which ſhewed, that the want of it 
at that trial was of no conſequence, nor the cauſe of ſuch non- 
ſuit. And 4thly, It was objected, that the laſt of the verdids 


in favour of the appellant, was ſet aſide by the Court of E- 


chequer, upon the certificate of the Judge before whom it ws 
tried: — To this it was anſwered, that the Judge did not 
expreſs any diſlike to the verdict, when the jury brought it in; 
that he had approved of a like verdict for the appellant, at“ 
former trial upon the ſame title; and the appellant conceive! 
he had great reaſon to complain of the ſetting aſide that verdic, 
ſince it was ſet aſide after he had regularly entered up hi 

N | judgmen\ 
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judgment, contrary to the practice of all the Courts in Weſt- — 


1920, 
ninſter-Hall . ii! ö — 


The reaſons offered in ſupport of the appeal were, that the 
appellant was decreed to account for the rents and profits of the 
eſtate in queſtion, and deliver up the writings belonging to the 
ſame; after ſo clear a title made out at law, and after having 
prevailed in no leſs than ſeven ejectments, to the ſatisfation 
of the ſeveral Judges: who tried the ſame: Whereas, the 
reſpondent had only prevailed, in two trials, neither of them 
with the concurrence of the Court; and the laſt, which was 
conceived to be the foundation of the decree, contrary to the 
direction of the Court. That it would be a precedent of very 
dangerous conſequence, to all ſuch families as enjoyed eſtates 
in tail under marriage-ſettlements, which could only be barred 
by a fine, or recovery; to be defeated by meer preſumptions, 
grounded on no facts, and inferences deduced from very weak 
circumſtances. That as the reſpondent Mr. Leighton had no 
title at law, ſo neither had he a better claim in a Court of | 
Equity; for the appellant was a purchaſor as well as he, and 
under a ſettlement made in conſideration of marriage, and 
(at that time) a conſiderable portion, paramount the reſpon- 


nd f 
0 dent's title, and for a more valuable conſideration. That the 
J . . 5 8 
reſpondent was a purchaſpr with notice of this ſettlement, as 


ully appeared by his purchaſe-deed, in which there was a 
ſpecial agreement to levy a fine of theſe lands, at the next 


ce 

15 Grand Seſſions to be held for the county of Montgomery. Beſides, 
100 there was leſs reaſon for a Court of Equity to decree the eſtate 
Fo. to the reſpondent Mr. Leighton, becauſe the executrix of Sir 
"oY Edward was very well able to make him amends for the loſs 
10n- of i, and had actually done ſo: The diſpute therefore, in 
0 reality, was between the heir in tail and the executrix, as was 


proved by the reſpondent's own confeſſion; he having declared, 
that it was the concern of the executrix, and that he had done 
VIth it. That the inſtances where perpetual injunctions have 
been granted, are very few, and thoſe few inſtances have been, 


——— 


* 


8 * - . bd | 3 
4 The reaſon for ſetting aſide this judgment ſeems to have been, becauſe it was 
ered up after a motion in the Court of Chancery, and leave obtained to move 


for : | | 
hs "ew trial ; and therefore the Court of Exchequer were of opinion, that the 
huagment was unfairly entered. | 


3 


where 
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—— where the title of the perſon in whoſe favour ſuch injungigs 
is granted, has been confirmed by many repeated and unexcepl 
tionable verdicts ; but there was no inſtance, where a per- 
injunction had been granted againſt an heir in tail, who had # 
ſupported his title in ſeven ſeveral ejectments, in favour of 4 
perſon, who had never been able to obtain one ſingle verdi& in | 
maintenance of his title, with the approbation of the Court 1 
which tried the cauſe. And, that by this perpetual injung 
tion, the appellant would be deprived of the benefit of inſiſting 3} 
upon any other title which he might have to the eſtate, belidey 
the ſettlement of 15 Hen. VIII. which was the only title that 
he had ever yet inſiſted upon, and which he thought, and was 
adviſed to be ſufficient, until it was avoided by proof of a f 
or recovery. 7 


On the other fide it was contended, in ſupport of the dem 
that the reſpondent William Leighton, was a purchaſor for g 
full and valuable confideration ; that the premiſſes had beg 
ſettled by him on marriage; that his title, after a very dg 
examination, had been eftabliſhed in the moſt ſolemn mannerz? 
that there had been but one verdi& againſt him ſince the c 
mencement of the ſuit in Chancery, which had been ſet ad 
as being contrary to evidence; and that there were two Cons 
current verdicts in his favour, on trials at bar in two diff 
Courts, and by ſpecial juries of two different counties, 


Decart AFTER hearing counſel on this appeal, it was ORDERED and 
3 1. ADJUDGED, that the ſame ſhould be diſmiſſed; and the deem 


p. 455 therein complained of, affirmed. <4. 


And a motion being made, and the queſtion put,“ Thil 
* the appellant do pay, or cauſe to be paid to the reſpondenthy 
the ſum of 40/. for their coſts in reſpect of the ſaid appeal?” 
It was reſolved in the affirmative. nr wo F 


k 
+ . 


Cales in Partia TOs 


Gaghegan, and Mary his 2 
Ex ecutrix of * icholas e 
-Bfq. deceaſed, a 4 


appellants, 


Fan Georbegan, and John Rogerſon, 
Eſq. his Majeſty's Attorney General, em 
an in Trelana, = - — 


th March, 1720. 


lands of Liſnegrogy, Creganagrogy, Moyriſb, Carrowmore, Ca- 


itnate in the county of Galway; by indenture dated the 22d 
of Inne, 1656, demiſed the ſame, (except the lands of Blen- 
gaſe) to Edward Lord Viſcount Galmoy, and Walter Chevers, 
Eſq.' for the term of 99 years, in truſt for Joan Chevers, his 
wife, and the heirs male of her body, by him worms ; at 
the my rent of 10 . ſterling. 


By deed dated the 29th of Fanuary, 1667, the aid Walter 
Chevers, as the ſurviving truſtee, at the requeſt and nomina- 
tion of the ſaid Joan Chevers, aſſigned the then reſidue and 
remainder of the ſaid term, to John Sutton and John Mall; 


in traſt for ſuch perſon or perſons, as the fad e Chevers 
fhould appoint. 5 


In May, 1682, the Taid John Chevers borrowed 4007. of 
Nicholas Netterville, and for fecuring the repayment thereof, 
with intereſt, after the rate of 100. per cent. per ann. he, 
together with the ſaid John Sutton and Jobn Wall, the truſtees, 
the appellant Andrew Chevers, and his elder brother Edward 
Sy conveyed the ſaid lands of Liſuegrogy, Creganagrogy, 
, and Blengaſſe, to the ſaid Nicholas Netterville, and his 
us; ſubject to an indefinite condition of redemption. And 
bon afterwards the ſaid Jobn Chevers died, leaving iſſue, 
Edward his eldeſt ſon, who ſometime after died without iſſue, 
the appellant Andrew, his ſecond fon, and the appellant ) on, 
bis third ſon. 


Vox. II. | 3 M The 
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* _ — * 


ive cee! Jobn Cre, Arthur Caſe 39. 


Yo H N Chevers of 7 urpanmore, Eſq. being poſſeſſed of 5 Viner,vol. 4. 


P- 443. Ta. G 
448. ca. 10. 


, Caberne efryery, Buncan, Cloneſcarbery, and Blengaſſe, * vol. 5 p- 339. 
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Caſes in Parliament. 
The ſaid John Sutton having ſurvived the ſaid John a! 


— made his will in June, 1697, and thereof conſtituted his wir, 


and duly paid the intereſt of the ſaid mortgage; and the 


them to ſell} the reverſion of the demiſed premiſſes, and tht 
equity of redemption of the ſaid mortgaged lands, as the for- 


Maunt-Leinſter. 


: reverſion of the faid demiſed premiſſes to the Governor and 


Mary Sutton and Henry Loftus, Eſq. executors; who having 
proved the ſame, did, at the requeſt and nomination of th 
faid Joan Chevers, by deed dated the 16th of June, 1697, 
grant and aſſign the then reſidue and remainder of the (aid 
term of gg years, to Chriſtopher Chevers and Andrew Croſby. 


By the death of the ſaid John Chevers, and Edward Chever; 
his eldeſt ſon, the equity of redemption of the ſaid mortgage 
lands deſcended to the appellant Andrew Chevers ; who accord. 
ingly continued in the quiet poſſeſſion thereof for 19 year, 


appellants Andrew and Fohn, continued in the uninterrupted 
poſſeſſion of the demiſed premiſſes, after their mother's death, 
which happened about 19 years ago. 


In Auguſt, 1700, the ſaid Nicholas Netterville apprehendiny 
that the ſaid mortgagors, or ſome of them, might be forfeiting 
perſons ; exhibited a cautionary claim before the truſtees, ap- 
pointed for ſale of the forteited eſtates in Ireland, and thereby 
elaimed the benefit of the faid mortgage: And the ſaid CI- 
topher Chevers and Andrew Croſby likewiſe claimed the benefit 
of the ſaid term of 99 years; but the ſaid truſtees took upon 


feited eſtate of Chriſtopher Chevers of Killyan, commonly 
called Lord Mount-Leinfter ; on % preſumption, that the fad 
Edward Chevers (brother of the appellants Andrew and Jon) 
was lawfully outlawed in the year 1696, by the name of Chi- 
topher;, or was intended to be outlawed ; tho'.in reality, there 
was no ſuch perſon as Chriſtopher Chevers, called Lord 


In January, 1710, the reſpondent Terence Geoghegan (who 
had been agent and ſolicitor for the ſaid Chriftopher Chev! 
and Andrew Croſby, in getting their claim allowed) exhibited 
his bill in the Court of Exchequer in Ireland, againſt tt 
appellants Andrew Chevers and Fohn Chevers, the ſaid Nichol 
Netterwille, and others; ſtating, that the ſaid truſtees had ſeld 
the equity of redemption of the ſaid mortgaged lands and the 


__ Compal! 


Caſes in Parliament, 


Company for making Hollow Sword Blades in. Exgland, as the * 8 


forfeiture of ß : ,  Chevers of Killyan, commonly called. 


Lord Mount-Leinfter ; that he the ſaid Geoghegan had purchaſed 
the ſame from the ſaid corporation ; and that he had applied to 
the appellant John Chevers, for an account of the rents and 
profits of the ſaid demiſed premiſſes, and alſo to the ſaid 
Nicholas Netterville, for an account touching the ſaid mortgage; 
and therefore prayed a redemption of the mortgage, and to be 
decreed to the rent and reverſion of the ſaid lands; relying on 
a ſtatute made in Great Britain, in the 6th year of Queen 
Anne, in favour of the ſaid Corporation, and other purchaſors 
of forfeited eſtates. | * 


To this bill, the appellants Andrew Chevers and Jobn 
Chevers put in their anſwers ; inſiſting on the title above ſtated, 
and ſeverally ſaid, they did not believe that the truſtees of the 
forfeited eſtates, or any deriving under them, ever had any 
title to, or poſſeſſion of the premiſſes, or any part thereof; 
and alſo inſiſted, that they having been all along in poſſeſſion, 
could not be affected by the ſaid ſtatute, there being an expreſs 
proviſo therein, that it ſhould not extend to prejudice the 
right or title of any perſon who was in actual poſſeſſion, at the 
time of making the ſame, which was the appellants caſe : And 
they further infiſted, that the ſaid Edward Chevers, the eldeſt 
fon and heir of the ſaid John Chevers, of Turpanmore, was not 
a forfeiting perſon, nor was ever attainted or outlawed as ſuch ; 
and, referred themſelves to the record of ſuch outlawry or 
attainder, if any there was, and to the judgment of the Court 
thereupon. - 


Pending this ſuit, an indictment of foreign treaſon was, in 
1710, found by the Grand Jury of the county of Dublin, 
againſt one Edward Chevers, of Killyan, in the county of 
Galway, Eſq. commonly called Lord Mount-Leinſter, on the 
information of the reſpondent Geoghegan ; who ſwore he 
believed, the ſaid Edward was in France, in arms againſt her 
Majeſty Queen Ann; and thereupon, by his procurement, a 
*apias, was awarded in Hilary term 1710, againſt the ſaid 
Edward Chevers, returnable Quind' Paſche following; and 
tho the ſaid Edward Chevers died before the return of the 
ad writ, yet an exigent was awarded againſt him in Eaſter 

4 | term 
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CTaTes in Parliament. 


term 1712; and he was thereupon {as now alledged) outlawed 


in October following. The reſpondent Geoghegan did not, 
however, think fit to inſt upon, or make any uſe of this 
pretended -outlawry ; but the cauſe being at iſſue, he, in , 
1713, examined ſome witneſſes, to prove that the gentlemen 
of the Grand Inqueſt, who found the bill of indictment againſt 
Chrytopher Chevers, commonly called Lord Mount-Leinſter, 
in 1696, intended to indi the perſon, who was the eldeſt 
{on and heir of the ſaid Fohn Chevers of Turpanmore, by his 
wife Joan ; tho' his Chriftian name might have been miſtaken 


in the record. 


On the 2oth of February, 1713, the cauſe was heard; 
when the reſpondent Geoghegan produced an outlawry of high 
treaſon, promulged in the year 1696, againſt Chr:/topher Chevers, 
Jate of Killyan, in the county of Galway, commonly called 
Lord Mount-Leinfter ; and would have had the Court preſume, 
that it was againſt Edæard Chevers, the elder brother of the 
appellants Andrew and Fohn ; tho' there was no proof in the 
cauſe, to ground any ſuch preſumption upon : And the appel- 
lants, by their counſel inſiſting, that the reſpondent Geoghegan 
had not ſhewed, that the ſaid Chriftopher Chevers, the out- 
lawed perſon, ever had any eſtate, right, title or intereſt what- 
ſoever, in or to the lands in queſtion, prayed that his bill 
might be diſmiſſed ; but which the Court, on that and ſeverd 
other hearings, in the years 1714 and 1715, abſolutely refuſed. 


On the 19th of February, 1716, the cauſe was further heard; 
and it was then ordered, that the appellant Andrew ſhould 


bring an ejectment, and try his title at the bar of that Court 


by a jury of the county of Galway, the third Friday in the 
then next Eaſter term; but if he refuſed to try the ſaid ejed⸗ 
ment, it ſhould be taken pro confeſſo, that the name of the 
eldeſt ſon of the ſaid Jobn Chevers was Chriftopher ; and if 
there was any default in the reſpondent Geoghegan, it ſhould 
be taken pro confeſſo, that the name of ſuch eldeſt ſon vis 
Edward. - 


The appellant Andrew Chevers being adviſed, that the dire 
tions given by this order were improper ; in regard be W* 


thereby to admit, againſt truth, that he was out of pou 


Caſes in Parliament. 


and that the reſpondent Geoghegan was, in conſequence thereof, 
left at liberty to ſet up the ſaid irregular outlawry of 1712, 
againſt the appellant Andrew, tho' it made no title for the 
reſponderit, and could have been of no avail to him in an 
ejectment brought on his demiſe ; the appellant Andrew there- 
fore applied for a re-hearing, but altho' two of his counſel 
certified under their hands, that there were juſt grounds to 
| haye the cauſe re-heard, the Court refuſed it. 


Nothing however being done, in conſequence of the ſaid 
order, the cauſe was again ſet down, and came on to be heard 
upon the 7th of December, 1717; when the record of the 
aid pretended outlawry in 1712 being produced by the reſpon- 
dent Geoghegan and read, the Court was pleaſed to declare, 
that the outlawry then produced, ſhewed the title to be in 
the Crown, rather than in the reſpondent Geoghegan ; and 
therefore ordered, that he ſhould be at liberty to amend his 
bill, by making his Majeſty's Attorney-General, or ſuch other 
of his Majeſty's Counſel as he ſhould be adviſed, a party. 


The bill was accordingly amended, and contained three 
additional allegations, viz. That by virtue of a commiſſion, 
iſſued under the great ſeal of Ireland in January, 1710, the 
Lord Mount-Leinſter was indicted in the county of Dublin, by 
the name of Edward Chevers, late of Killyan in the county of 


Calway, commonly called Edward, Lord Mount-Leinfter, for 
d. foreign treaſon committed againſt her late Majeſty Queen Anne; 


and that in the year 1712, he was outlawed thereupon, whereby 
the defect in the former outlawry, by the name of Chriſtopber, 
was ſupplied; and in regard the eldeſt ſon of John Chevers 
was the perſon intended to be outlawed in 1696, it was inſiſted, 
that the ſubſequent outlawry in 1712, ſhould be deemed to 
enure, and be in truſt, and for the benefit of him the ſaid 
reſpondent Geoghegan, ſo far as to corroborate and ſtrengthen 
his ſaid purchaſe, under the truſtees for ſale of the 1r:þ forfei- 
tures and to the end, that he might have equity decreed to 
im againſt the King, he prayed the uſual order or proceſs, 
requiring his Majeſty's Attorney or Solicitor-General to anſwer 
the ſaid amended bill. 8 
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Caſes in Parliament. 
John Rogerſon, Eſq. kis Majeſty's then Solicitor-Genery 


in Ireland, immediately put in an anſwer to this amended bill, 
and thereupon it was on the 6th of November, I718, ordered, 
that the cauſe ſhould be heard on bill and anſwer, as to Mr 
Solicitor-General, the fourth hearing day in that term; and 
ſhould be then further. heard, as to the reſt of the defendantz. 
But, on the zoth of February following, it was ordered, that 
the Solicitor-General ſhould be at liberty to take his anſwer 
of the file, and to amend the ſame, which was accordingly 
done; and on the 2oth of the ſame month, the ſaid Solicitor. 
General filed his amended anſwer, and on his Majeſty's behalf, 

laid he believed the ſaid John Chevers, late of Turpanmore, 
deceaſed, left three ſons as per bill, vix. Chevers, late 
of Killyan, Eſq. commonly called Lord Mount- Leinſter, his 
eldeſt ſon; and the appellants Andrew and Yohn; that the 
perſon, commonly called Lord Mount-Leinſter, was outlawed 
for high treaſon in three counties in that kingdom, on account 
of the late rebellion ; and that by virtue of a commiſſion iſſued 
in January, 1710, he was indicted in the county of Dublin, 
by the name of Edward Chevers of Killyan, in the county of 
Galway, Eſq. commonly called Lord Mount-Leinſter, for 
foreign treaſon by him committed againſt her late Majeſty 
Queen Anne, and was in the year 1712 outlawed thereupon, 
and referred himſelf to the records of the ſaid outlawries; 
and further ſaid he conceived, if any defect ſhould appear is 
any of the former attainders, by reaſon of any miſnomer «> 
the Chriſtian name of the ſaid Chevers, commonly called Lord 
Mount-Leinfler, then the aforeſaid attainder of foreign treaſon 
in the year 1712, ought to be applied in aid of the plaintiffs 
purchaſe ; and that it was reaſonable, the plaintiff ſhould not 
be deprived of the benefit of his purchaſe, upon the miſtake 
of the Chriſtian name of the ſaid Chevers, commonly called 
Lord Mount-Leinſter, who appeared to be the perſon intended 
to be outlawed. 5 


This anſwer was the more ſurpriſing to the appellants 
for, that by a report made in Auguſt, 1717, on an order d 
reference from his Majeſty, granted on the humble petition i 
the appellant Andrew, praying leave to ſue out a wt of 
error for reverſing the outlawry in 1712, it was certified, 


That by reaſon of the miſtake of the Chriſtian name of the 


3 66 pero 
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Caſes in Parliament. 


« perſon called Lord Mount-Leinfter, the faid eftate was oO 


« never veſted in the truſtees for ſale of the 1rsþ forfeitures ; 
„ and that conſequently, the ſale made by the ſaid truſtees to 


« the Corporation for making hollow ſword blades, and that 


made by the ſaid Corporation to the reſpondent Geoghegan, 
„% were void.” : | 


The ſuit becoming afterwards abated by the death of the 
defendant Nicholas Netterville, the mortgagee ; a bill of revivor 
was filed againſt the appellants Artbur and Mary, as ſhe was 
the perfonal repreſentative of the ſaid Nicholas, and againſt 


of the 29th of January and 14th of February, 1718, the cauſe 
was revived againſt them, tho' no proceſs was ever awarded, 
nor any order made, requiring the appellants or the faid Nicholas 
Netterville to anſwer the new matter inſerted in the ſaid 


amended bill, or to declare, whether they would abide by 
their former anſwers. 


On the zoth of April, 1719, the caufe was brought to a 


proceſs to hear judgment; and on reading the Solicitor- 
General's anſwer, it was ordered and decreed, that the reſpon- 
dent Geoghegan ſhould be at liberty to redeem the ſaid mort- 
gaged premiſſes, and that it ſhould be referred to the Chief 
Remembrancer, to Nate the account on the ſaid mortgage; and 
that on payment of what ſhould appear to be due, the ſaid 
Patrick Netterville and the appellants Arthur and Mary, 


" hy ould aflign and convey the ſaid mortgage to the reſpondent 
i Wi Croghegan ; and that the appellant Andrew ſhould account 
0¹ 


lands of Blengaſſe, ſince the ſaid truſtees ſale; and that the 


the 1010. per ann. ſince the ſaid ſale; and that the reſpondent 
Cengbegan ſhould, by injunction, be forthwith put into the 
actual poſſeſſion of the ſaid lands of Blengaſſe, with the appur- 


ts, ; ; 
1 -nances, part of the ſaid mortgaged lands, not compriſed in 
10 he leaſe; and ſhould, after the redemption of the ſaid mort- 


paged premiſſes, be put into the actual poſſeſſion and receipt 


the reſpondent Geoghegan ſhould have and recover all and 
EO ſingular 


Patrick Netter ville, his ſon and heir; and by two orders, 


hearing, without ſerving the appellants, or any of them, with 


with him for the full improved iflues and profits of the ſaid 


appellants Andrew and Fohn ſhould account for the arrears of 


ff the ſaid i107. per ann. reſerved on the ſaid leaſe; and that 
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Caſes in Parliament, | 
angular the fail lands, and the fents and reverſion thereof | 


under the rules aforeſaid, and ſhould alſo have and reg 


againſt, the appellants, Andrew and Jobn, his coſts "xpeujp 
in the ſaid cauſe. 


hh 


In purſuance of this decree, the reſpondent Geoghegonedl 


| ſoon afterwards put into poſſeſſion of the lands of Blengaſp, 


by virtue of an injunction ; tho' the money due to the appel 
lants Arthur and Mary on the ſaid mortgage, was not Paid. or 
ſatisfied. And afterwards the decree was irregularly ing 
without ſerving the appellants, or any attorney or agent gage 
cerned for them, or any of them, with the draught thereof 


1300 


The appellants therefore, on the 24th of November, 171g 
moved the Court to ſet aſide the ſaid inrolment for ſuch i irregu- 
larity; and alſo to ſet aſide the ſaid decretal order of the Zoch 
of April, 1719; for that the cauſe was irregularly brought @ 
to a hearing againſt the appellants Andrew and Fohn, who 
never anſwered the amended bill, and had no opportunity þ 
controvert the new matters therein ſet forth ; alſo, for that the 
appellants Arthur and Mary were not brought before the Cour, | 
after the ſaid revivor, and were never ſerved with a fubpen 
ad faciend attornat' in the ſaid cauſe ; and for that nos 


the appellants were ſerved with a ſubpœna to hear judgmen 


after the ſaid amendment: But altho' theſe ſeveral irregulath 
ties fully appeared by the acts and proceedings of the Couth 


yet they abſolutely refuſed to ſet aſide the ſaid decree, or, th 


inrolment thereof. 


On the gth of December, 1719, the reſpondent Gogh 
moved the Court, that he might be quieted in the poſſetſion 


of Blengaſſe, part of the faid mortgaged premiſſes, againſt 
diſtreſſes to be made by the ſaid Patrick Netterville, or 


appellants Arthur and Mary; and tho' it was urged on hel 
behalf, that until the account was taken and certified by tht 


officer, and until ſatisfaction was made to them, for * » 


due for principal, intereſt and coſts, the reſpondent ought 

to be quieted in the poſſeſſion of any part of the mort oo 
premiſſes; yet the Court were pleaſed to order the appellant 
Arthur and Mary to make an affidavit of what was due 
principal and intereſt ; and that the reſpondent Can 
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ſhould bring the ſame into Court, ſubject to an m—_— and FA 
thereupon be quieted in the poſſeſſion of Blengaſſe againſt wes 
diſtreſſes, until the account ſhould be ſtated by the officer. 


From all theſe orders and decrees, and particularly the orders 
of the 19th of February, 1716, the 19th of July and 7th of 
December, 1717, the 6th of November and 14th of February, 
1718, the decretal order of the zoth of April, 1719, and the 
jnrolment thereof, and the orders of the 24th of November and 
gth of December, 1719, the appellants appealed ; and on their s. Cowper, 
behalf it was argued, that it did not appear to the Court, 8. Mead. 
upon the hearing in February, 1712, or on any of the ſubſequent 
hearings in 1714, 1715 and 1716, that the reſpondent Geoghe- 
gon had any right or title to the premiſſes; and that therefore 
\ no trial ought to have been ordered, in the manner directed 
by the order of the 19th of February, 1716 ; but the original 
bill ought to have been diſmiſſed with coſts. That by the 
ſtatute of 11th and 12th Vill. III. for ſale of the forfeited 
eſtates and intereſts in Ireland, no lands were to be veſted in 
the truſtees therein named, by reaſon of any outlawry, ſave 
only, the eſtates of verſþfls outlawed before the laſt day of 
Trinity term, 1701: And it was thereby expreſſly enacted, that 
for the encouragement of induſtry, no perſon or perſons what- 
ſoerer, ſhould at any time after the ſaid haſt day of Trinity 
term, 1701, be proſecuted, indicted or tried for high treaſon, 
by him or them committed, during the late rebellion in Ireland ; 
and therefore, the copy of the pretended outlawry in 171 2, 
produced by the reſpondent Geoghegan, on the 7th of Decem- 
ber, 1717, could not mend his title, or give him any better 
right than he had before ; and conſequently he ought not, on 
that - pretence, to have been indulged with Uberty to amend 
bis bill; but the Court, on producing this pretended outlawry, 
ought to have diſmiſſed the original bill with coſts. That the 
new matter ſuggeſted by the amended bill, did not (as was 
@prehended) give the reſpondent Geoghegon any title, either in 
law or equity ; nor ought the appellants to have been in any 
reſpect prejudiced or concluded by the admiſſion of his Majeſty's 

licitor-General, who was only a defendant with them in the 
cauſe; and therefore the ſaid decree of the zoth of April, 
719, ought not to have been made, but the reſpondent's 
Wended bill ought to have been diſmiſſed. That the matters: 


n. 30 ſuggeſted 


P. Yorke. 
T. Reeve. 


ſuggeſted by this amended bill, were foreign and repugnant d 
the title ſet up by the original bill, and did not in the leap 
tend to ſtrengthen or corroborate the ſame ; and therefore 

appellants ought to have had an opportunity of defending their 


ſerved with a ſubpœna ad faciend. attornat. in the cauſe,” 0 


poſſeſſion of part of the mortgaged premiſſes, before ſatisfaction 


hearing in February, 1713, fully ſhewed a title u 
trial, becauſe ſuch trial was a favour to the appellants, yho 


Ireland, nor either pot mortem, or clandeſtine ; and this out- 


title. That none but the Crown could conteſt the reſpondents 
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title and poſſeſſion againſt ſuch new matters. That the appel. 
lants Arthur and Mary, were never properly in Court, not 


with proceſs to hear judgment, after filing the amended bill, 
or the bill of revivor; ſo that the cauſe was not, on the ſaid 
zoth of April, 1719, regularly brought on to a hearing againſt 
any of the appellants. That by the conſtant and eſtabliſhed 
rules of the Court, the draught of a decree ought to be 
delivered to the adverſe party or his attorney, who in eight days 
are to return the ſame, ſigned by the counſel on that fide; ot 

make objections to the draught, which had not been obſerved 
in the. preſent caſe. That the reſpondent had been put into 


was made to the repreſentatives of the mortgagee, and beſott 
any account taken of what was due for principal, intereſt and 
coſts, on the mortgage; and the appellants Andrew and Fobn, 
were to account with the reſpondent from the time of the 
truſtees, ſale, altho that ſale was null and void, and nothing 
paſſed, by it. It was therefore hoped, that the faid ſever 
orders and. 3 would be reverſed as erroneous; and that the 


reſpondent's original and amended bills would be diſmiſe 
with, colts. 


To all this it was anſwered, that the reſpondent, de 
UL r; the 
truſtees, who ſold by authority of Parliament, and whoſe 
fales were confirmed againſt all pretenders ; and therefore, it 
was but juſt to deny a re-hearing againſt the order directing 


had thereby an opportunity of proving the miſnomer, which 
they had made no proof of in the cauſe. That the outlaw 


in 1712, was for foreign treaſon, and not for the rebellion in 


lawry entirely excluded the appellants from any pretence d 


title, but the Crown had granted ſuch right as it had to che 
reſpondent, in order to ſtrengthen his purchaſe; and ie 
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the prerogative of the Crowti alone to reverſe that viitlawry, 
it could not be controverted on an appeal. That th only 
new matter in the amended” bill, was ſtating the outlawry 
in 17127 and inſiſting, that if there was any defect in the firſt 
outlawry, it was ſupplied by the ſecond; and praying relief 
againſt the Crown, who agreed to relieve as far as that out- 
lawry gave title; and the anſwer of the Solicitor General, 
extended only to conclude the Crown, nor were any of theſe 
matters repugnant to the firſt bill. That the appellants were 
ſerved with an atteſted copy of the amended bill, and had time, 
from the 4th of November, 1718, to the zoth of April, 171 9, 
to have anſwered the ſame, and defended themſelves ; but 
they obſtinately refuſed to do ſo, and would now make uſe of 
their own laches as a ground of appeal. That there was no 
accaſion, nor was it the practice to ſerve the appellant with 4 
ſubpœna ad faciend. attornat. becauſe by the ſubpœna to revive, 
they were commanded to appear, and ſhew cauſe why all the 
proceedings ſhould not be revived; and they might have 
appeared and anſwered the bill of revivor, if they pleaſed. 
Neither was it neceſſary to ſerve them with a ſubpœna to hear 
judgment, the cauſe and all the parties being at full hearing 
on the 2oth of February, 1713, and the laſt hearing was only 
a further hearing as to them, and not an 'original heating. 
That the appellants refuſing to appear on the zoth of April, 
1719, when the decree was pronounced, the reſpondent,” on 
the 16th of May following, moved for liberty to make it up, 
which, as no body appeared for the appellants, the Court 


0 granted; and yet the appellants made a complaint of matters, 
a oecaſioned by their own default. That the reſpondent was 
b juſtly put into poſſeſſion in place of the mortgagor, who, by the 
it expreſs terms of the mortgage, was to hold poſſeſſion; the 
1 


mortgagee, or any deriving under him, never having had poſ- 
ſeſſion: And therefore it was hoped, that the ſaid ſeveral orders 
and decree, as being juſt and agreeable to equity, would be 
affirmed, and the appeal diſmiſſed with coſts. EDIT 


Bur after hearing counſel on this appeal, it was oRDERED 
and ApJuDGeD, that the decree of the zoth of April, 1719, 
ſhould be reverſed, without prejudice to the preceding orders 
"omplained of by the appeal; and that the appellants ſhould 
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be forthwith reſtored to ſuch poſſeſſion of any of the lands in 
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queſtion, as had been taken from them under the ſaid decrs 
of any ſubſequent order; and that the reſpondents ſhould Pay 
the 'rents and profits by them received, by virtue or under 
colour of the ſaid decree, or orders, to the appellants ; and 
that the reſpondent Terence Geoghegan, ſhould be at liberty a 
bring on the cauſe regularly in the Court of Exchequer j in Jre. 
land, according to the courſe of that Court; and that there. 


upon, the ſaid Court ſhould proceed to determine as thou 
be juſt. 
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ol the City of Coventry, 888 | xppatnm. 


Eis Majeſty” 8 Attorney General, at the 
relation of the Inhabitants of Gaven-, 
ty, Northampton, Leiceſter, Motting- 
ham and Y/arwick, the Honourable | i to 
William Bromley, Eſq. the Honour- tReſpondents 

> able Fobn Craven, Eſq. Sir Thomas | 
Ser, Knight, and Twenty-one other vu 
new. Truſtees. of the ſeveral Charities x) of 
of Sir e e deceaſed, - }) 


Irth March, 1720. : 
1 TIO 


IR 7 8 White, 34 Hen. VII. ede to -elievioml 
Y prefer the commonwealth of the city of | Coventry; then 
in great. ruin and decay, paid to the Mayor and his brethren, 
180 wherewith they purchaſed lands, which were then df 
e Clear yearly value of 70. And on the 6th of J 

* VI. they covenanted with the Company of Merchant 
DN of London, that immediately after Sir Thomas I bit. 


death, they would yearly diſpoſe of, and pay the rents and 


profits of theſe lands, in manner following; vis. 241. per an. 


to twelve poor men, inhabitants of Coventry, in free alms, fel 


eyer; 400. per ann. in free loan, to young freemen of Covtntr), 


of good name, fame, and thrift; to be lent out for nine js 
an 


_ Caſes in Parliament. 
and then to be put out again to other ſuch ydung men of 


Coventry, and ſo from nine years to nine years, for ever; and 
the other 61. to be paid yearly, 20s. to the Merchant Taylors, 
6s. 8d. a-piece to the Mayor, Recorder and ten Aldermen 
of Coventry, to ſee the charity performed, and 20s. to the 
Town Clerk, for making the entries thereof: This to continue 
in Coventry for forty-one years ; and afterwards the 40. to 


circulate yearly between Coventry, Northampton, Leiceſter, Not- 
lingbam and Warwick, for ever. 


This 70/1. per ann. continued to be diſpoſed of in the above 
manner, for about 1350 years; but ſome differences atiſing among 
the Aldermen of Coventry, about ſharing the ſurplus of the 
charity eſtate, the other four towns became, by this accident, 
informed, that the eſtate was greatly increaſed in value : Where- 
upon, in Hilary term, 1695, an information was. filed in the 
Court of Chancery, by the Attorney-General, at the relation 
of the Merchant-Taylors Company, and on behalf of the inha- 
bitants of the ſaid four towns, againſt the Mayor and Corpora- 


tion of Coventry ; for an account and diſtribution of the ſurplus 
profits, in augmentation of the charities. 


On the 13th of December, 1700, this cauſe was heard before 
the Lord Keeper Wright, aſſiſted by the Lord Chief Juſtice 
Molt, Mr. Juſtice Powell, and Mr. Juſtice Blencowe ; when 
the Court were of opinion, that the Corporation of Coventry, 
were entitled to the ſurplus rent of the lands in queſtion, and 
therefore ordered the information to ſtand diſmiſſed. 


'1 


. 
* 
* 


But on an appeal to the Houſe of Peers from this decree, their 


m Lerdſhips, on the 19th of February, 1702, ordered, that the 
nid decree of diſmiſſion ſhould be reverſed; and, that the 
a) Court of Chancery ſhould proceed to give the plaintiffs ſuch 

relief on the information, as ſhould be juſt: The Houſe 


of the lands in queſtion, ought to be applied towards the augmen- 


lation of the ſeveral charities and appointments. 


dery, on the 12th of June, 1703, decreed, that the full 


R value of the eſtate, ſhould be applied according to the 
or. II. | 


3 P order 


declarin g it to be their opinion, Hat the mcreaſe of the value 


in conſequence of this determination, the Court of Chan- 


2 Vern. 30. 


Jour. vol. 17. 
p. 298. 
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7 order of the Houſe of Peers; and referred it to a Maſt er to 
WS” aſcertain ſuch yearly value, and reſerved further directions til 


after the report. 


The Maſter by a report, dated the gth.: of July, 1705 
certified the yearly value of the lands to be 6121. 125, 24 
clear of all deductions; and that the defendants had received 
7501. for fines, on granting leaſes: But it being diſcovered, 
that the eſtate was of greater value, and an offer being made to 
the Court, to make it ſo appear on the peril of coſts; a 
order was made that the Maſter ſhould review his report. And 
accordingly the Maſter, by another report, dated the gth of 
July, 1709, certified the lands to be of the clear yearly value of 
9881. 135. 10d. BITE INES 40 


On the 14th of October following, the cauſe came on to he 
heard for further directions upon the Maſter's report; when it 
was decreed, that the Corporation ſhould account for what the 
had received out of the charity lands, from the time of the order 
made by the Houſe of Peers; and as they appeared to have 
miſbehaved themſelves, they were to have no coſts from the 
time of that order; and a receiver was appointed, and the Cor- 

; poration were enjoined from receiving any of the profits of the 
eſtate for the future. 


This account having been taken, the Maſter by his report, 
dated the 13th of December, 1710, certified the ſum of 2240 
15.34. to be due from the Corporation after all deductions. 


But pending theſe proceedings, the defendants, by fraud and 
undue practices, drew the four other Corporations into a private 
agreement at Lutterworth; whereby, under the pretence of 
coſts, tho none were either decreed, or reſerved, they agreed 
to pay the four Corporations and the Merchant-Taylors Com. 
pany 825 J. and inſtead of applying the full increaſed profits d 
the eſtates, in augmentation of the charity, they agreed to pi 
out of it only 60/. per ann. to the Corporation of Coventry, and 
the other Corporations. And, in order to execute this ag 
ment, the defendants demiſed all the charity lands to i 
Merchant- Taylors Company, and the other four Corporation) 
for twenty thouſand and one years, and accepted a re-demil 
thereof, for twenty thouſand years, under the particular " 


4 0 


Caſes in Parliament. 


vas much leſs than their proportions of the charity. 


dants had made contracts for leaſes of the charity lands to their 
wn members, ſons, and friends, for long terms of years, on 
large fines, and at ſmall reſerved rents; the Court of Chancery 


Corporations, and ſuch as had ſigned the ene in order to 
inforce the former decree. 


Accordingly, in Minherinas term, 1709, a ſecond information 
was exhibited, praying to have the agreement ſet aſide, and the 
truſt-eſtate transferred to new truſtees. 


of the Houſe of Peers; and that the defendants had not com- 


plied with that order, as appeared by their own accounts: It 
was therefore decreed, that the ſaid agreement, and the deeds 


and the other Corporations, in fatu quo. And the former 
cauſe coming on at the fame time to be heard, on the Maſter's 


ordered to bring the 2241/7. 15. 3d. before the Maſter, in three 


months ; and in the mean time, the conſideration of transferring 
and ſettling the truſts, was ſuſpended. 


After the expiration of five months, viz. on the 17th of 
uy, 1711, the cauſe came on again, when the Court enlarged 
the time for three months longer; but declared, that if the 


aſter, it would be reaſonable and proper that the truſt ſhould 


ret” 
ie transferred; as well on account of their difability, which. 
ould then manifeſtly appear, as for their miſbehaviour in 


he premiſſes. 


0 60 /. per ann; to the four other Corporations, but which | 


Upon the diſcovery of this tranſaction, and that the defen- 


commended it to the Attorney General to bring another infor- 
mation on behalf of the inhabitants as paupers, againſt the five 


And upon the hearing of this cauſe before the Lord Keeper 
Harcourt, on the 27th of February, 1710, the Court declared, 
that the Lutterworth agreement was a very vile and corrupt 
agreement, and entered into with an intent to evade the order 


of demiſe and re-demiſe, ſhould be ſet aſide; and that the 
truſt-eſtate ſhould be re- aſſigned, ſo as to put the defendants 


report of the 13th of December, 1710, the defendants were. 


lefendants did not in that time, bring the money before the 


he. 
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—— The defendants repeatedly applying for further time for pv. 
ment of this money, the Court thought proper to direct the 
Maſter to approve of new truſtees, to be nominated by all the 
Corporations; which he having. done, and the defendants fl 
neglecting to pay the money, the cauſe came on to be finath 
heard on the 4th of March, 1711, when the Court approved 
of the ſeveral perſons nominated by the Maſter's report, to b 
truſtees for the management of the charity in queſtion j and 
decreed, that the defendants, the Mayor, Bailiffs and Coms 
monalty, of the city of Coventry, ſhould convey and aſſign al 
their right, title and intereſt, whatſoever, in the eſtate and 
charities in queſtion, unto the ſaid new truſtees, their heits and 
aſſigns, in truſt for the ſeveral purpoſes to be therein mentioned 
and that they the ſaid truſtees ſhould act therein, as the faid 
defendants were by the ſaid deed of appointment to have done: 
And it was further ordered, that the ſaid new truſtees ſhoulG be 
at liberty to fill up any vacancy which ſhould happen to be in 
their number, as they ſhould think fit; but whenever the number 
of ſuch. new truſtees, ſhould by death, or removal, be'teduced 
to twenty-one perſons, then it was ordered, that ſuch remaining 
twenty-one. perſons, ſhould be obliged to fill up the number to 
thirty- one; but ſuch ſucceeding truſtees, were to be petſots 
living within the city, or county of the city of Coventry, ot 
within three miles of the ſame. And the ſaid truſt being fd 
transferred as aforefaid, it was further ordered, that the fevend 
ſix ſhillings and eight pences, payable yearly to the Mayor, Ne. 
corder and ten Aldermen, and the twenty ſhillings to the 
Steward, or Town-clerk, as the ſame then Ev] or ſhould be 
augmented, ſhould be applied in payment of the charges, which 
the: ſaid new truſtees ſhould be at in the management of'the 
ſaid truſt ; and if there ſhould be any ſurplus thereof, abo 
what ſhould be ſufficient to defray ſuch charges, it was to 80 


and be applied to increaſe the fund of the charity, diftribouih 
in the ſaid Foo” of Coventry. 


t b 


Pprtuant to this dic the . Was n but 
the defendants neglecting to pay the money reported due fron 
them, a ſequeſtration iſſued againſt their eſtate, goods and 
chattels ; and after lying under this ſequeſtration for aboil 
ſeven years, they at length raiſed money enough to ſatisfy the 


demand, and then, but not Wee appealed from the * : 
Al 


* 4 
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And on their-abehalf it us ſuid, that they were diveſted of = 


their Freehold and inheritanee; tho they had dene no act to * 
forfeit the ſame; or any thing contrary to the order of the ,, vorke. 
Houſe of Peers; Which order they apprehended, was never s. Cowper, 
meant to take their inheritance from them, or to alter the 

truſts; as originally ſettled. by the deed of the 6th July, 

Edu. VI. whereby proper inſpectors were appointed, to ſee 

the. charity duly: applied. That altho' when the decree? Was 

made, they were not able to perform it, whereby the 22417.” 

1s, zd. became in arrear ; yet the execution of the decree Was 
ſufficiently provided for by the ſequeſtration, without taking 

away the appellants freehold, or removing the truſt out of their 

hands. That an error in judgment upon ſo nice a point, as to 

have occaſioned even the Court of Chancery, aſſiſted by Judges, 

to err, ought not to be conftrued a breach of truſt in the 
ppellants. That altho' - they were unable to pay the duty 

d&creed immediately, yet their eſtate ſequeſtered was an ample 

ſecurity to have diſcharged it, in far leſs time than the ſequeſ- 

ttators held it; and having loſt ſeveral thouſand pounds by 

means of the ſequeſtration, their inability ought not to extin- 

guiſh the original truſt. That the deſign of Sir Thomas White, 

which was to prefer the commonwealth of the city of Coventry, 

was, by this decree, turned to the hurt, and weakening of the 


| 
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y magiſtrates authority there ; whilſt the four other Corporations 
bad their intereſts ſtrengthened, by being ſtill left in the truſt 
le- of diſpoſing the loan-money in their towns, for whom Sir 
he mat M bite expreſſed no ſuch particular regatd as for Coventry, 
de and who could not be thought leſs blameable than Coventry, | 
ich n making the faid agreement. It was therefore hoped, that 


he decree would be reverſed, and the appellants reſtored to the 
techold and truſt of the ſaid eſtate. N 2731 


i 14 


"SS ? 
#443124 


To all this it was anſwered, | on the other fide, that what the R.Raymond. 
ippellants called their freehold and inheritance, and which they C. Talbot, 
ad indeed made uſe of as their own, was a bare legal eſtate, 


but lied in them as truſtees for the charity; and it was moſt 

from "dent from all their tranſactions, that they and their prede- 
ud ors had, in many inſtances, miſapplied the charity money, 
bout P's moſt grofly abuſed the truſt repoſed in thein. That their 
y the te and corrupt agreement at Lutterworth, to elude the order of 
e uſe of Peers, and their inability, or wilful refufil to 
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DECREE 
a ffir med. 


Jour. vol. 21. 


P. 468. 


Caſes: in $a viiement, 
pay the 22417. 1s. 3d. which they had received out of qu 


charity eſtate after that order ; were ſufficient reaſons to Induce 
the Court of Chancery, to direct the eſtate to be conveyed h 
perſons more able and more willing to execute the truſt faith. 
fully, for the benefit of the poor; and who, for juſt reafyns 
might be removed or puniſhed, as that Court ſhould ſee cauſe 
That the inability of the appellants to perform the decree, did 
not ſeem to be a good reaſon for continuing them in th- 
execution of the truſt; and tho' a ſequeſtration was a Proper 
method of carrying the decree into execution, with reſpe& ty 
the arrears, yet it could by no means inforce a faithful perform. 
ance of the truſt for the future. That whatever name the 
appellants miſapplication of the charity money, prior to the 
order of the Houſe of Peers, might deſerve ; their miſapplic- 
tion of the 2241/7. 1s. 3d. received ſince that order, ya 
certainly a wilful and obſtinate breach of truſt, and not metch 
an error in judgment; and therefore ought to aggravate, inftead 
of being uſed as a reaſon to extenuate their offence. - That 
the ſequeſtered eſtates, were ſo far from being an effectul 
ſecurity, for raiſing the duty decreed, that during all the time the 
appellants lay under it, there was only about 3004. raiſed by it; 
nor would the profits have raiſed the whole in many years, if 
the appellants had not ſold or mortgaged ſome of their eſtate 
for that purpoſe. And if the ſequeſtrators, who are officers df 
the Court of Chancery, had not properly diſcharged their truſ, 
the Court would upon complaint have puniſhed them; bit 
that their miſbehaviour, if any, could not be laid to the charge 
of the reſpondents, or be urged as a reaſon to reverſe the decree, 
which was made before the ſequeſtration iſſued: 


? 


AFTER hearing counſel on this appeal, it was ORDERED and 
ADJUDGED, that the decree therein complained of, ſhould b 
affirmed ; without prejudice to the appellants applying to the 
Court of Chancery, according to the courſe of that Court, for 
re- conveyance of the truſt- eſtate, as that Court ſhould think jut. 


. 


It appeared that this noble charity was ſo greatly increaſed, that inſtead of le 
241. a year, to the poor inhabitants of Coventry, they at this time received abo 
3ool.'a year; and inſtead of the 40/. a year loan-money, paid to the fue (ut 
porations ſucceſſively, they received in their turns, near 5001. and that the oche 
Charities Were au gmented in proportion. ; 


- ona I. 


- aſes in Parltament. 


Jobn Pentworth alias Creſwell, Eſq. Tho-? 
mas Cartwright, Eſq. Elizabeth Phipps, 
Widow, Grace Phipps, Widow, Wil-l _ 
lian Gibberd, Edward Gibberd, Richard Reſpondents. 
Matthews, Hugh Elmes, . illiam | 

Lapworth, Fobn Evans and Edward 
Tooley, * * 2 1 J 


17th March, 1720. 


belonging to the town of Charlton, in the county of 


ſeaſons of the year, all the owners of lands in any of the ſaid 
three fields, or their tenants, had a right to keep a certain 
ſtinted number of beaſts, ſheep and other cattle thereon, in 
proportion to the ſeveral quantities of land which they held 
therein, and not otherwiſe ; viz. after the rate of common for 
two cows and fourteen ſheep, for every yard land in the ſaid 
fields. 3 


The leaſt of theſe three fields, called Weſiſield, contained about 
log acres ; and about fifty-three years ago, by common con- 
ſent between all the then owners of land, who had any right 
of common therein, this field was agreed to be laid down and 
converted from tillage into paſture, to be afterwards enjoyed 
a8 a cow paſture for 99 years; and it was at the ſame time 


reed, what number of cattle ſhould be thereafter kept in the 
laid field. | 2555 jo 


After the faid JYeffield had been ſo converted, it was by 
experience found to be much for the advantage of all parties, 
that the ſaid uſage ſhould be continued; and, as there were 


fe k | ; 4 : þ | . | 4 
* ſereral cloſes adjoining to the ſaid Weftfield, called Lammas 
ec, which ſeparately belonged to different perſons, but were 
e olle 


commonable for part of the year; the owners of theſe Lammas 
Uſes were defirous, that they and their tenants might enjoy 
| the 


1 
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The Honourable Sackville Tufton, Eſq. : Appellant. ; Caſe 47. 


HERE were anciently three open common fields Viner, vol. 5. 


p-. 8, Ca. 32. 


| vol. 15. p.314. 
Northampton, which were uſed in tillage; and at certain 9 to. 


2 Eq. ca. ab. 
207. ca. 3. 
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felt," or other fields in Charlton, or right of common there, 


Caſes. in Yorliament. . 


the ſame, free from all right of inter-commoning thereon, 
and in lieu and conſideration thereof,” propoſed to allo the 
owners of other lands in the ſaid fields, who had no Lamm 
Cloſes, certain privileges, by enlarging their commons on * 
parts of the faid fields, beyond what they were "gy, 


intitle to. 1 


For or this purpoſe," certain articles of agreement were, on n lr 
Sth", f April, 1668, ſigned by the ſeveral perſons who then” 
had a any intereſt in the ſaid Lammas Cloſes, or lands i in the . 


or by fome other perſon or perſons, by them authoriſed 10 10 
do; and particularly by one John T. urland, for and on behalf 
of, the. Lady. Wilbraham, or Ralph Wilbraham, Eſq. (under 
whom; the now appellant claimed): to whom, the ſaid Turlend 
was then not only tenant, but ſteward or bailiff. And by 
theſe, articles it was agreed, that Meſißeld ſhould. continue 3 
cow. ꝓaſture for 99. years; and that every owner of land ſhould 
lay, damn and continue two acres for one cow, and cut his 
thorns o e in ten years; that ſuch perſons, who had no fand 
in the aid Weſtfield, - but had land in the other two fields, 
ihauld, for every yard. land and a half which they ſeverally had 
in the, faid other fields, from thenceforth during the 99 years, 
be, allowed by the owners of the ſaid Lammas Claſes, one, 
co.. S gommon yearly in Weſtfield; and in lieu thereof, the fad, 
Lemar Cloſes ſhould; be enjoyed by the owners and their 
tenants, incloſed and ſeveral, at all times during the time 
aforeſaid, free from any right of commoning thereon ; that 
Mr. John Willoughby, who was owner of two of the Lamm! 
Ch ofes, and the owners of the other Lammas Chiſes, ſhould 
enjoy the ſame incloſed and in ſeveralty, he and they, in reſpect 
thereof, abating common for half a yard land every other 
year. And Mr. Willoughby, to. provide a bull for the uſe, .of, 
the herd, and in lieu thereof, to be allowed one cow's common, 
throughout the aid We Held; that V, liam Haddon, for the. 
liberty. of keeping, his. cloſes ſeveral, ſhould abate of his colt, 
mon, in proportion to half a yard land; that no one ſhould, 
in ,any,year, keep above ſix. ewes: and lambs in Weſtfield, for, 
one ard land; and the reſt of their ſtint of ſheep, to be made, 
up of dry ſheep, ſo as they did not exceed fourteen ect 


the whole for a yard land, and in proportion for a g yo 
e 
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Cafes in Pärltament. 


, Marin and the beſt onthe 4h of Mey vast. 
By virtue of this agreement, Weſtfield I Gn tied Ce 


cars afterwards ; and particularly, during all the life-time of 
Lady Wilbraham, and afterwards of Ralph Wilbraham, her ſon; 


derived under the agreement, that they abated the tenant who 
rented their tythes, 7/. per ann. in lieu of ſuch loſs as he 
might thereby have, rather than not ſubmit to the agreement. g 


his own went looſe there; though the appellant had, for near 


© cnjoyed the benefit of the agreement, without any interruption 
o, whatſoever, by holding his Lammas Cloſes in ſeveralty, and 
00.) bis part of Weſtfield incloſed. The appellant alſo, for two 
he, yars together, ſince the year 1717, plowed up two acres in 
dne of the ſaid three fields, which had been ancient green- 
Id, lword-ground, and was not of his own ſeparate land, but 
for, Flotted for common; and he likewiſe plowed up ſeveral hades 
Wy a land of his own, in two of the ſaid three fields, which were 


known to be plowed before. 


Vor. II. 3 R The 


leder quantity; and, that the ſheep ſhould be put into . 


paſture, and the Lammas Cloſes were quietly enjoyed for 30 


But the appellant having married the daughter and heit of 
the ſaid Ralph Wilbraham, and by that means becoming intitied 
to all the eſtate in CHarlton, he about twenty years ago, wick 
two other owners of land in Weſtfield, in violation of the ſaid” 
agreement, plowed up ſome part of his and their land there, 
and continued ſo to do for ſeveral years afterwards ; and in 
Augiſt, 1717, the appellant put in above 100 ſheep into 
Weſtfield, contrary to the agreement, which ſhould not have 
been put in till the 11th of November following. And he 
likewiſe put in ſeveral horſes and oxen, and more cattle than 
what he had a right of common for: And altho' the appettant* 
obliged the reſpondents to flit and tether their cattle in N. 
eld, yet he, at the ſame time, put in his own cattle 10e 
among them, and threatened to impound the reſpondents cattte, 
if they did not confine them, and actually did impound” fome | 
of them, for being looſe in the field, at the ſame time, that 


ancient greenſword- ground, no part of which had ever been 


who, being the impropriators of the tythes within the ſaid 
three fields, were ſo well ſatisfied with the advantages they 


27 


twenty years together, as owner of the ſaid cloſes and lands, 
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Caſes in Parliament. 


The reſpondents therefore, in Hilary term, 1718, exhibited 
their bill in the high Court of Chancery againſt the appel. 
lant, for a ſpecific performance of the ſaid articles; and 
particularly, as to the enjoyment of the Lammas Cloſes, and 
continuing the Weſtfield a cow paſture, and to reſtrain the 
appellant from putting in any greater number of cattle in the 
faid fields, than by the articles was allotted and appointed, 


- The appellant, by his anſwer to this bill ſaid, that he 
never heard any thing of the articles, till ſeveral years after 
his intermarriage with the heireſs of Ralph Wilbraham; and 
inſiſted, that the ſame ought not to be binding on him, becauſe 
they were not conſented to, or ſigned by all the owners of 
land in the faid common fields; and particularly, that John 
Lucas, the owner of a yard land, and John Jarvis, the owner 


of a half yard land there, did not conſent to the agreement, 


or fign the articles; nor did the owners of the appellaht' 
eſtate, ever conſent to, or ſign theſe articles, or give authority 
to any perſon to ſign them on their behalf. —That John Fur. 


land, who, as it was pretended, ſigned the ſaid articles ſot 


the ſaid Ralph Wilbraham, was a tenant only of the fam, 
but not of the tythes, at Charlton, and ſigned the ſame in 4 
ſpecial manner; vis. I conſent ſo far as I have power; as did 
likewiſe Richard Matthews, another tenant of lands in the fail 
fields. That about twenty years ago, the reſpondent Richard 
Matthews and one Fohn Phipps, ſince deceaſed, another ownet 
of lands in the Weſtfield, began to plow there, and the appel- 
lant alſo plowed ; and fince that time, all the reſpondents 
except two, had plowed their lands, and the ſaid field hid 
been commonly uſed in tillage.— That when the appellant fit 
became owner of the farm at Charlton, he enjoyed the Lammsi 
Claſes belonging to him, in ſeveralty, free from any claim of 
common there, and knew not that theſe cloſes were ancient! 
commonable ; but if it ſhould ſo appear, he was willing tt 
lay them open.—And, as theſe articles tended to alter the 
nature of the appellant's lands, and to change the anciil 
cuſtom, and uſage of plowing, ſowing and commoning in the 
faid fields; he infiſted, that the ſame were not obligatory up 
him, or ought to bind his inheritance, and much leſs to be 
carried into execution by a decree of the Court of Chance!) .. 

01 


Cules in Parltament. 


On the kſt of July, 1720, the cauſe was heard before the 
Lord Chancellor Purer; when, upon reading the agreement 
f the 8th of April, 1668, and the proofs in the cauſe, his 
Dordſhip declared, that it appeared, that the appellant and 
thoſe under whom he claimed, had enjoyed the benefit of the 
agreement for fifty years; and had abated in their rent for 
the tythes, 71. per ann. to ſupport the fame; and that the 
appellant's plowing up his land, contrary to the agreement, 
was not a waiving the agreement, tho' it was a prejudice to 
the other parties, who did not plow up their lands: And thete- 
fore it was ordered and decreed; that the faid agreement ſhould 
be performed, for the remainder of the 99 years; and that the 
appellant ſhould pay the reſpondents their coſts of ſuit, to be 


The appellant being diſſatisfied with this decree, appealed; 
and in ſupport of the appeal it was inſiſted, that the reſpon- 
dents; in their ſait below, did not make parties to the bill all 

perſons who were concerned in intereſt in the ſaid Weſſield, as 
they ought to have done; for unleſs all parties intereſted are 
bound, no incloſure, or alteration of a common field, from 
arable to paſture, or of the common thereunto belonging, can 
be effectual, or of any uſe, nor can ſuch agreement be executed. 


id That the Lady Wilbraham was no party to this agreement, nor 
r( WY did it ſeem intended that ſhe ſhould have been a party, the 


articles purporting to be made between” the inhabitants..of 
Charlton only; whereas, both Lady Wilbraham and Ralph her 


ts, bn, under whom the appellant claimed, lived far remote from 
ua thence, in the county of Chefter, at the time of making. theſe 
rt WAY articles : And John Jarvis, Jobn Lucas and one Peckover, 


who then had lands and commons in the ſaid WYe/theld, never 


\ of ned the articles; and as for that reaſon theſe perſons were 
FI vot bound by the articles, they ought not to be carried into 
; execution. That the ſaid John Turland could not be under- 
the ſtood to lign theſe articles by any authority from the Milbra- 
ent bams, ſince no ſuch authority was proved to have been given, 
ih er appeared by the articles; and the eſpecial manner of his 
upon \gning the lame, /o far as be bad power, was moſt properly to 
1 underſtood with reſpect only to his own intereſt, as an 


nbabitant of the ſaid town of Charlton, and tenant of Lady 
Viltraban's farm there. But tho' this Tur/and might ſign 
. 4 the 


T. Lutwyche. 
8. Mead. 
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thence to infer, or allow him a power to bind the inheritance 
of his landlord for gg years, was a power very dangerous tg 
be allowed to a tenant, upon pretence of his being a fteway 


by plowing and continuing to plow in Weſtfield, for about 
twenty years, they ought not now to have a ſpecific perform- 
ance thereof. That the eſtabliſhing the faid alteration, from 

- arable to paſture, and the uſage of the common for ſo 


of their ancient preſcriptive right of common there, which 


boundaries of theſe proprietors, which lay intermixed in the 


to pay the reſpondents their coſts, altho' ſome of them were 


knew thoſe cloſes ought to be commonable at Lammas : But, 


7 


Caſes in Parliament. 


the articles, as an under-bailiff for the. Wilbrabam family 
who lived too remote from the place in queſtion ; yet, "wp 


or bailiff. That theſe articles were not held to be bindi 

even by the parties themſelves, as appeared by all of them, 
except two, having within thirty years paſt, plowed up again 
all their reſpective arable land, ſo laid down for a cow paſture: 
And as ſome of the reſpondents had firſt broke this agreement, 


years yet to come, tended inevitably to deſtroy the proof and 
evidence of the reſpective proprietors of land in Weſtfield, aud 


could only be preſerved by continual uſage : And the ancient 


field, would ſhortly be in manifeſt danger of being. loſt'and 
confounded, for want of aſcertaining the ſame by conſtant 
tillage, as before was uſed. That the appellant was -decretl 


the firſt who broke the agreement; and altho' the articles had 
been waived, or at leaſt not complied with, for about twenty 
years before filing the bill. That two objections had bees 
chiefly relied upon againſt the appellant, viz. that he hid 
enjoyed his Lammas Cloſes free from inter-common ; and that 
thoſe under whom he claimed, had abated 7/. per ann. in the 
rent of their tythes, to ſupport the agreement.-—To the fir 
of theſe objections it was anſwered, that it no where appeared 
by the proofs in the cauſe, that the reſpondents claimed, d 
were interrupted or diſturbed in their enjoyment of comm! 
in the appellant's cloſes, at commonable times; or that be 


on the contrary, the appellant had, by his anſwer, denied anf 
knowledge of this matter, and had offered to lay the ſaid cloſe 
open at Lammas, if it ſhould appear by any proof, that the 
uſed and ought ſo to be.—And as to the other objection, K 


could not reaſonably be intended, that this abatement q 
| made 


Caſes in Parligment. 


Ini!!! FLY 

made to ſupport the articles; for at the time of making it, 
che Lady Wilbraham and her ſon lived remote. Nor did it 
appear, that the rent of the farm was raiſed on account of the 
incloſure, ſo as to induce them to make an abatement of the 
rent of the tythes on that account; and the tenant Turland, 
who ſigned the articles, had an intereſt in the farm, ſo as to 
bind himſelf during his term therein, but not to bind his 
lndlord. And therefore, upon theſe grounds it was hoped, 
that the decree would be reverſed, and the bill diſmiſſed with 
Gols. ln Na 228 910325191 11903 Is 


on the other fide it was argued, that the appellant and the 
teſpondents were all the parties who now had any land, or 
right of common in . Held; and therefore all parties intereſted 
might be bound by the decree, and the incloſure thereby made 
eſfectual: For, as to the lands and eſtate which 7% Ducas 
had, he ſold them ſoon after the articles to one Thomas" Haynes, 
under whom the reſpondent Edward Gibbert now elaimed 
the ſame: And as to John Farvis, he was under ſome agree- 


8 9 + 
Ch 41 


and he ſoon afterwards conveyed the ſame to him accordingly. 


e That the landholders in Charlton were, in Tome reſpects, 
et ibabitants; but if any other perſons, not actually inhabitants, 
hal had ſigned the articles, it was apprehended*'they* would he 


binding and - concluſive to ſach perſons.” That all the perſons 
under whom the reſpondents claimed, were, at the time of 


hal WWW making the agreement, inhabitants of Charlton; which Was 
chat in che fame pariſh, where Mr. Ralph Wilbraham lived for 
tie ſereral years after the agreement and inclofare. | That John 
ect Terland, at the time of the agreement, was not only tenant, 
red, but alſo ſteward or bailiff to Mr. Wilbraham, receiving his 


1, of rents, and managing his eſtate; and tho' Turland ſigned the 
mon agreement in -a ſpecial manner, ſ% far as be had poder; yet, 
it be from what was done by Mr. Wilbrabam afterwards, it mult be 


preſumed that he had given an authority to Turlant for fo 
doing, and that he conſented to and confirmed the ſame: 
For it was proved in the cauſe, that Weſtfield and the Lammas 
Cloſes had been held and enjoyed, according to the agreement, 
tor thirty years together, after the making thereof; and that 
iter Mr. 7F;J6raham came to reſide upon his eſtate at- Charlton, 

Nor. II. 3 8 he 


R. Raymond. 
8. Cowper. 


ment at the time of the articles, to ſell his eſtate and intereſt 
to Mr. Ralph Wilbraham, under whom the appellant elaimed; 


That tho' ſome of the reſpondents might have plowed up 
ſome part of their lands, after thirty years acquieſcence, ye, 
it Was contended that the articles were {till obligatory, it 
being admitted, even by the appellant, that two of them never 


ny 


e 


DecarFt . 
atirmed, 
Jour. vol, 27. 


p. 476. 


Witneſſes, that the tenant who rented the impropriate tythes 


Cates in Pallthment 


he was very well ſatisfied with the agreement during all the 
time he lived there: And as an evidence of this agreement 
and conſent, it was proved by two of the appellant's own 


of Charlton, had 71. per ann. abated out of the rent of ths: 
tythes, ſoon after the laying down We/ifield for a cow paſtute, 
by reaſon of the ſame being converted from tillage into paſture, 
and therefore it muſt and ought to be preſumed, that Mr. 
Wilbraham not only gave Turland authority to ſign the agree. 
ment, but that he himſelf conſented to, and approved of it. 


infringed, the eafnament, or plowed up any of their land again; 
and whatever might be done by others, could not, nor oupht 
in the leaſt to prejudice the rights of theſe : Beſides, ſuch of 
them as had ſo plowed, did it after thirty years acquieſcence; | 
but, being ſenſible of their error, ſoon laid down their land 
for paſture again; which ought not to be adjudged any waiver of 
the ſaid agreement. That che eſtabliſhing of the incloſure for 
the remainder of the 99 years, was proved to be of advantage 
to. all parties concerned, and particularly to the appellant; 
for by virtue thereof, he enjoyed five cloſes, containing 
twelve. acres, in ſeveralty, all the year; which, before the 
agreement and incloſure, were commonable for all the land 
owners, from Lammas-Day to Candlemas, being fix months: 
It was alſo proved, that the value of the tythes was better, by 
reaſon of the incloſure; nor could it be reaſonably appre- 
hended, that this incloſure would deſtroy the proof or evidence 
of the proprietors in their lands or common, after the 99 yeas 
were expired; the ſame being now well known, and the 
teſtimony thereof would be preſerved even by the preſent 
proceedings; tho' it was moſt | probable, that at the end of 
the term, the great advantages of the incloſure, would induce 
the land owners to come to a new agreement for continuing i. 
And therefore it was hoped, that the decree would be affirmed, 
and the Iren diſmiſſed with coſts. | 


Accor DINGLY, her hearing counſel on this appeal, it v 
ORDBRED and ADJUDGED, that the ſame ſhould be diſmiſſed; 
and the decree therein complained of, affirmed. 


2 Rand 


— 


en in far llament. 251 


OY” _ wok of Dunſery, in the} | aff 9: 2 
Kingdom of Ireland, Sir Henry 1 
0' Weill, Bart. Edward Evers and Appellants. Caſe 42. 
Eleanor his Wite, N. A | 


( n LP lulu, Widow x | Reſpondent. 


24th May, 1720. 


N the marriage of Mary, the dauahitir of Edward Plan- Viner, vol. 14. 
kett, Eſq. with James Moolferſton, Eſq. the ſaid Edward 3 
Plunkett and Chriſtopher Plunkett (afterwards Lord Dunſany} 533. ca. 1. 
his cldeſt ſon and heir apparent, on the 26th of Auguſt, 1665, 
acknowledged a ſtatute-ſtaple of 2000/7. to the faid Fames 


Woo {ferfton, for ſecuring the payment of 1000/7. as the mar- 
riage- portion of the ſaid Mary Plunkett.” 


On the zoth of March, 1668, Mr. Waolferfton made his 
will; and thereby gave 9207. the reſidue then due of the ſaid 
| portion, to his wife, to be diſpoſed of to the uſe of his chil- 
dren; and appointed her his executrix, The teſtator ſoon 
afterwards died, leaving iſſue George, who died a minor, with- | 
out iſſue, and the reſpondent Catherine; whereupon the faid 
Mary Woolferſton, the widow, proved the will, and ſoon after- 
wards married Sir Breen O' Neille, Bart. father of the appellants 
sir Henry O' Neille and Eleanor Evers. 


' 0 


In February, 1679, * the death of Edward Plunkett, Sir 
Brien O' Neille and Dame Mary his wife, ſued out two extents 
upon this ſtatute-ſtaple ; one directed to the Sheriff of Cavan, 
and the other to the Sheriff of Meath; and it appearing by 
two ſeveral inquiſitions, taken upon theſe extents, that the. ſaid 
Chriſtopher, Lord Dunſany, was ſeiſed in fee of ſeveral lands 
in the ſaid counties of Cavan and Meath, poſſeſſion of the 
ame was delivered to Sir Brien O' Neille and Dame Mary his 
Vite, by virtue of two /iberates ſued out for that purpoſe. 


. | 


| er will, and : appoin inted the appellants Sir Henry 0 W 


Gaſes, in arkhiament. 
James Plunkett having married the reſpondent Catheriy 


in the year 1683, exhibited a bill in the name of himſelf | 
his ſaid wife in the Court of Chancery of Ireland, againſt the 


ſaid Sir Brien O' Nettle and his wife, for an account of the 


money received by them out of the extended lands; to which 
bill Sir Brien O'Netle and his wife put in their anſwers an 
thereby ſubmitted to account for the profits of the ſaid lands, 
and accordingly, by a decree made in .that cauſe, on th&%th 
of February, 1684, it was referred to three of the Maſter 


the id Court, to — how they found the ſaid account 


3 
On the 7th of May, 1686, the Maſters made their repo! 


and thereby certified, that Sir Brien 'O'Neille and "his wife 7 
in payment of the debts and funeral charges of the ſaid 


Woolferſton, and in the maintenance of the ſaid George ape. 
ſton and the reſpondent Catherine, and in extending the. Will 
lands, laid out 5437. 4s.; and that they craved intereſtithy 
the ſame, from the reſpective times of payment, as alfo.ly 
allowance of 220/. for the coſts of ſeventeen ſuits, bugught 
. them as executors of the ſaid Jan, Woo fer jon: «i 0 


| 1 
On the roch of Tune Slowing, the cue was „ tant 


this report; when it was ordered, that the Maſters hill 
examine, when the faid ſum of 5431. 4's. and the «thier 


charges were laid out; and that Sir Brien O'Neill and tis 


wife ſhould have intereſt allowed them from the time of thi 
reſpective diſburfements.; and ſhould produce before the Malten 
the bills of coſts in the ſeveral ſuits, brought for the lat 
James Woo Iferfton's debts, that the Maſters might judge # 
the expences, and the neceſſity of thoſe ſuits. —But, the wi 


V Ireland coming on ſoon after, there were no further [ls 
ceedings in this ſurt. 


„ 1 
1 3 114 


In t6go, Chriſtopher, Lord Dunſany, died without Hf 
by whoſe death the extended lands deſcended to the appelly 
Randal; Lord Duy Tunfany, his brother and heir. ; 103 


pe 1983 


51 
On the roth of October, 1691, Dame Mary ova þ 


pl 


_ 
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glauor Evers, executors thereof ; and: both the and Sir Brien 
her huſband died ſoon afterwards. 


The executors duly proved this will, and alſo ohiniged letters 
of adminiſtration of the goods and chattels of James Woolferfton, 
en by Dame Mary O' Neille, in her life-time. - 


© Soon after the nder of Limerick, the ſaid James Plunkett, 
the reſpondent's. huſband, went into France, where he after- 
wards lied, and on the 17th of April, 1710, the reſpondent 

W exhibited her bill in the Court of Chancery in Ireland, againſt 


the appellants, for an account and relief, touching the faid 
ſatute-ſtaple. 


The appellants Sir Henry O'Neille, Edward Evers wad 
Eleanor his wife, by their anſwers to this bill inſiſted, that 
Sir Brien O'Neille and Dame Mary his wife, expended to the 
value of the 920/7. given by James Moolferſton s will, before 
the lands were extended; and that the ſaid Dame Mary, their 
mother, was, by the cuſtom of Ireland, intitled to a third part 
of the faid ſtatute-ſtaple; they. alſo ſaid, that in February, 
1701,, they came to an account with the appellant, the Lord 
Dunſany, touching the ſaid ſtatute-ſtaple ; and it being com- 
Puted, that the ſum of 9201. was then due thereon, his 
Lordſhip did then pay and ſecure to Sir Henry O'Neille 6201. 


and the remaining 3oo/. to Eleanor; who thereupon releaſed : 


the ſaid ſtatute-ſtaple, and acknowledged ſatisfaction thereof 
n record. 


On the 23d of June, 1711, this cauſe was Las e 
the Lord 8 of Ireland ; when it was referred to a 


Maſter, to ſtate and ſettle the account between the reſpondent 


and the appellants, and to make all juſt allowances ; and report 
any matter he ſhould think fit, ſpecially. 


. Accordingly, on the 7th of February following, the Maſter 


made a ſpecial report ; and thereby certified, that the reſpon- 


dent infiſted, that the account ſhould be ftated from F ebruary, 
1701, at which time, 9204. was admitted to be due on the 
ſatute-ſtaple ; but that the appellants inſiſted, that the plead- 
nds, depoſitions, reports and orders, made in the ſuit wherein 


O'Neill and Dame Mary his wife were defendants, ſhould bind 
Vol. II. 3 4 1 | the 


© reſpondent and her huſband were plaintiffs, and Sir Brien 
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— the refpotident';” ant that the account ſhould be fintelt on di 
| foot of thoſe proceedings. I 1154516 St but Ws + 


The caſe being Heard on the 15th" of the ſame mouth d 
February, upon this report, it was ordered, that the 920ʃ 
which was the balance ſtated in 1701, ſhould ſtant as the balance 
then due on the ſtatute-ſtaple ; and that the Maſter ſhould 
| repött, how much was paid or difburfed by Sir Brim O Ri, 
1 and his wife, Sit Heniy O'Neitle and Edvard Evers, ot his wits 
| on account of the debts of the faid James Woolfe?fon ; and ho 
= much any of them had received upon the ſtatute- ſtapfe. 


| On the 16th of February, 1714, the cauſe was re-heard upot 
[ ny reſpondent's petition ; when it was ordered, that ſhe ſhould 
be admitted to make her charge ftoth the begintrihg, and that 


1 the appellants fhould be at libetty to difchatge themſelves ; ai 
| in ſtating the account, to make uſe of the proofs, pleadings, 
} | reports and ordets, in the fotmer cauſe, and 4lfo in andthe 
| cauſe, inſtituted in the Court of Exchequer in Ireland, whertih 


the ſaid James Plunkett and the reſpondent were plaintiffs, ad 
| Robert Woolferſton was defendant: And the appellants wett 
| likewiſe at liberty, to make uſe of the pleadings and pro- 
| ceedings in certain actions brought againſt Sir Brien and hi 
| wife, by the creditors of the faid James Woolferſton, or yr 
| ſecuted by them againſt the faid creditors. — And this vrdet 
| was afterwards confirmed, upon a re-hearing procured by the 


| The Maſter, by his report of the 26th of June, 1718, cer. 
| tified, that the ſeveral fums mentioned in the report of the 7th 
of May, 1686, amounting to 5437. 45. and the inteteſt thereof, 
j from the ſeveral times the ſame appeared to him to have bern 
expended, to the iſt of February, 1659, when the lands were 
extended by Sir Brien; together with 2051. ros. 4d. expendei 
by him and his wife, in ſeveral law- ſuits, on account of the 
ſaid James Woolferſton's debts, amounted to 9611. 557. 100% 
that Sir Brien had, from the time of ſuing out the extent, 
received the intereſt of the ſaid 920 J. during his life; and thit 
the ſaid Sir Henry O'Neille and Eleanor Evers, received, c 
might have received the intereſt thereof ever fince ; that he had 
therefore charged them with intereſt for the ſaid 920“ from 
the 1ſt of February, 1679, to the iſt of February, 1717 and 


that 


hat the Lord. Dunſany,was\indebted for the/faid principal ſum D 


of 9204, and the intereſt thereof, from the: goth of March, 2 
| 1668, to the 1ſt of February, 1679, in 2008 “. gs. 5d. and for 

the intereſt thereof from the iſt of February, 1679, to the iſt 
of February, 1717, in 33127. amounting in the whole to 
$3200. 96. 5d. which being added to the ſum. of 820. expended 
in extending the lands, made the whole due on account of the 
ſtatute-ſtaple, for principal, intereſt and coſts, on the iſt of 
February, 17 17, 54024. 9s. 5d. The Maſter further certified, 
that the appellant Lord Dunſany had paid to the other appel- 
lants, and thoſe under whom they claimed, before the 1ſt of 
February, 1679, 922/. 05. 10d. and ſince that time, 39/.. 55. 
and that he had paid, or ought to have paid them from the, 1ſt, 
of February, 1679, out of the extended lands 3312/. os. 1d. 
amounting in the whole to 4273. 56. 10d. which being de- 
ducted from the ſaid ſum of 5402 J. 9s. 5d, there remained in 
the hands of the Lord Dunſany 1129 J. 3s. 7d. The Maſter 
then reported ſpecially, that the ſaid James Plunkett, in the 

year 1688, borrowed 971. of Six Brien O'Neille ; and for 
WF (curing the payment thereof, gave a bond in the penalty of 
194/. And that the Lord Dunſany lent the reſpondent. 4.47. 
for which ſhe gave him her bond, both which bonds were run 
out; and that Sir Henry O'Neille likewiſe lent the reſpondent ,, 
10/, in 1703, for which ſhe gave a bond in the penalty of 204. 


To this. report, the appellants filed ſeveral exceptions ;*' 
iſt, For that the Maſter, in computing intereſt for the 
principal ſum of 9207. charged the Lord Dunſany beyond the 


; penalty of the ſtatute-ſtaple, contrary to the method of calou- , 
f lating intereſt on ſpecialties ; and did not, in ſtating the ac- 
0 bunt, make a reſt at the times of paying and expending the 


i everal ſums, amounting to 543/., 45. which was made a fixed, 
. principal ſum, by the report of the 7th of May, 1686. And 
je t the Maſter ought to have charged the Lord Dun/any, with 


itereſt only for the balance remaining due of the 9201. after 
uch payments and diſburſements. 2d, F or that the Maſter 
Wpht not to charge the Lord Dunſany with 82 l. for the charges 
df extending the lands, he having no proof laid before him to 
Furrant ſuch a charge. zd, For that the Maſter did not certify, 
* in the order of the roth of Func, 1686, there was a ſaving 
lach right as Dame Mary O'Neille might have, to a third | 
4 | | Part 
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part of the 9207. by the cuſtom of Treland, if any ſuch cuſtom 
ſhould appear to have been then in force. 4th, For that the 
Maſter made the Lord Dunſany debtor to the reſpondent in 
1129/. 35. 7d. tho' ſhe did not intitle herſelf to ſuch demand. 
| either as executrix, or adminiſtratrix of her huſband, or he. 
brother George Woolferſton. 5th, For that the Maſter did not 
allow the appellants Sir Henry O'Neille and Eleanor Evers, x 
| executors of Dame Mary, the coſts of the former cauſe; the 
| Teſpondent having commenced a new ſuit inſtead of reviyi 
that former cauſe. And, 6th, For that the Maſter did not alloy 
intereſt for the ſums of 922/. and 391. 55. in his report men- 
tioned, from the times of payment thereof, to the time of 
cloſing the account. | % eee 


On the 17th and 18th of November, 1718, the cauſe Was 
heard on theſe exceptions and the report; when the exceptions 
were over-ruled, and it was ordered, that the appellants ſhould 


be allowed the ſeveral penalties of the bonds. 


The cauſe being re-heard on the 2oth of November, 1719, 
it was ordered, that the appellants Sir Henry O' Neille, and 
Edward Evers, and Eleanor his wife, ſhould ſtand charge 
with the ſum of 33121. os. 1d. as what was received, or 
might have been received by Sir Brien O' Neille and his wife, 
in their life-time, and the ſaid appellants, ſince their death, 
out of the Lord Dunjany's eſtate ; and that the ſums of 1940 
and 20/. mentioned in the report, ſhould be allowed in the 
account between the reſpondent and the appellants Sir Hen) 
and Edward Evers, and not to the Lord Dunſany ; and, tha 
the Maſter ſhould ſettle the account according to the direction 
then given, and the directions of the ſeveral former orders. 


T.Lutwyche, The appellants conceiving themſelves aggrieved by theſe tw 
S. Cowper. laſt orders, brought the preſent appeal ; and on their behalf it 
was inſiſted, that the appellant Lord Dunſany, for a valuable 
conſideration, fairly obtained a releaſe of the ſaid ſtatute- apf 

from the legal repreſentatives of the cognizee, having paid 

920. for the ſame; and therefore, the Court, after ſuch * 

length of time, ought not to have decreed any account ag 

him, but ſo far as he was concerned, the bill ought to bac 

been diſmiſſed. That the reſpondent and her huſband ha 


filed a former bill, and it not being proved that he was 4 


A 


Caſas, in porliament, 


tho} that fact was put in iſſue, ſhe ought not to have had an 
relief upon her preſent bill. That if the appellant Lok. 

Dunſany, had been accountable to the reſpondent, | yet , ſhe 
having: conſented. to. take the account from. the year 1701 R 
when the 920. was paid to the. proper adminiſtrators ; ſhe 
ought not to have been releaſed from that conſent, but. the 
account ſhould have been taken from that time. That the 
Maſter ought not to have computed intereſt on the principal 
ſum of 920/. beyond the penalty of the ſtatute-ſtaple ; and 
therefore, the firſt exception ought to have been allowed. And 
laſtly, that the 6th exception ſhould alſo have been N Baa f 
becauſe the Maſter had not carried on intereſt upon the. ſums 


diſburſed by Sir Brien O' Neille, down to the time of clohing his 
wm as he ought to have done. 


11 F] 10 
On the other ide it was ld, that the reſpondent was under 


a neceſſity of proceeding by original bill in this cauſe,. the 

Lord Dunjeny being no party to the former ſuit ;. and that 
when his Lordſhip obtained the releaſe of the ſtatute- ſtaple, 
he had full notice that the reſpondent was entitled to what was 
due upon it; the benefit thereof having been given to her and 


the proceedings in the former cauſe, that before any extent was 


was due on the ſtatute; on the contrary, it appeared by the 
Maſter's report in the preſent cauſe, that there was due updn 
the ſtatute, on the 1ſt of February, 1679, 2008 J. ge. yd. 
and that the whole money expended by Sir Brien and his wife, 
together with the intereſt thereof to that time, amounted to no 
more than 9611. 56. 10d. That it alſo appeared by the report, 
that the Maſter had carried on intereſt for the ſeveral particular 


is times they were laid out, to the iſt of February, 1697; and it 
te was alſo plain, that Sir Brien, and the appellants Sir Henry and 


Eleanor, conſtantly received the intereſt of the 920 J. out of 
the extended lands, and that the principal and intereſt due at 
ay one time, never exceeded the penalty of the ſtatute. As to 
the allegation, that Dame Mary was, by the cuſtom of. Ireland, 
entitled to a third part of the money due on the ſtatute, the 
appellants counſel were ſo ſenſible that there never Was any ſuch 
cuſtom, that they waived this matter upon argyin gthe exceptions; 

Vor. II. TY —.— dut 


ſued out, Sir Brien O' Neille and his wife adminiſtered all that 


ſums, which made up the ſum of 5431. 45. from the reſpeCtive 


C a Talbot, 


W. Peere 
Williams, 


her brother, by their father's will. That it did not appear by 


1 
* . 
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bdbuot if there had Been ſuch 4 cuflom, Dame Mary had nb reales 
00 inhilt upom it; fort Mr. Woofer fot by his will gave her alt hi 
petſonal eſtate, and 1 50 J. per ann. for her life, out of his 

real eftate; and as to George Woofferſton's ſhars of che 9200 ix 

ſurvived to the feſpondent by his death. That by the report 

the appellants Sir Henry O Neis and Edward Buys, wn 

Allowed mtereft for the ſeveral particular ſurms, making wp the 

54z1.' 45. eipetided by Sir Briem, from: the teſpectivs times they 
were laid out, until Lord Dan/any's eftats was extended; and 
from the time that Sir Brien was put into poſſeſſion thereof, 
he received thereout a great deal more than the intereſt of the 
Haid 8. 31. 46. and the appellants were allowed the full penalty of 
tee ſeveral bonds given by the reſpondent and her huſband, 

for the ſums Tent them: The orders therefore complained of 
being juſt, it was hoped they would be affirmed, and the 
2 diſmiſſed with exemplary. coſts. 


ppeal, i 


onde 5 Wins this appeal came on fo be heard, the _ be 
1 appeflants, inſtead. of arguing in ſupport of it, acquainted the 
P. 465. Houſe; that they were willing the ſame ſhould be diſmiſſed; 
and the reſpondent's counſel conſenting thereto, it was o 
arid ADJUDGED, that the ſaid appeal ſhould be diſmiſſed ; and 


the orders onion complained of, affirmed. 


A 


Caſe 4.3. 22 Lata, = GE. — Appellant 
Richard Ryder, junior, and Ann his wie, Reſpondents 
27th March, 1721. | 


OSHUA Lomax, by his will, dated the 46th of Ditrahber, 
168: 5, deviſed his eſtate after payment of debts and legacies, 
to his two ſons, oſpua (the appellant) and Thomas (the late 
father of the reſpondent Ann) and their heirs, equally to b. 
divided between them, to hold to his faid two ſons reſpeRivelj 
for their lives; remainder to the ſon and ſons of their reſpedir 
bodies, in tail male; ; with other remainders over. 


After the eee s death, differences aroſe between the bro- 


thers, touching the deviſed eſtate ; but being at length com. 
promiſe 


Cafes'tir Parltament. 


prothiſcd by a div ion, the appellant conveyed to his brother 
Thomas, ſuck part of the” eſtate as had been allotted to him; 
| to hold the Th, WY to the peer in the teſts- 


for's will. 


In June, 1712, Thomas Lomas died, leaving Paſt ie 

Ann, his only child; whereupon the appellant brought an 
cjetment to recover poſſeflion of Thomas's eſtate inſiſting, 
that the ſame was come to him, by the death of his brother 
without ue male. 


This controverſy was ended by certain articles, bearing date 

the 29th of July, 1713, between the appellant and his eldeſt 
ſon of the one part, and the reſpondent Richard Ryder, of the 
other ; whereby it was agreed, that the appellant and his ſon 
ſhould, before the end of Michaetmas term then next, convey 
to the reſpondent, all their right and intereſt in the teftator's 
freehold eſtate, except the manor of Shenley-Bury, a woodland 3 
called Madd Grove, and fuch part of the Bury farm as was fre. 
bald; and that the reſpondent Richard ſhould quietly ſurrender 8 
to the appellant, the premiſſes ſo excepted, 


The reſpondent Richard accordingly y se pollition. te to 
the appellant, of the faid manor o Shenley-Bury, and the 

woodland called Madd- Grove; but in order to adjuſt amicably, 

what was freehold, and what was copyhold of the Bury farm, 

the reſpondent gave leave to the appellant and his counſel, to 

amine ſeveral ancient copies, and other writings in his cuſtody, q, .,” 
concerning it; but the appellant not being ſatisfied with this 
examination, and inſiſting on the poſſeſſion of the whole farm, 
brought his bill in the Court of Chancery, againſt the reſpon- 


dents for a ſpecific performance of the above agreement. 


Ws. 


On the 5th of May, 1716, the cauſe was heard befote the 
Lord Chancellor Cowper ; when it was referred to a Maſter, to 
. the writings relating to the lands in diſpute; and to 


i Ringuith what Fare was freehold, and what copyhold. 5 850 


es the Maſter by his report of the 1ſt of Masch 


b, certified, that the whole of che ſaid Bury farm, bonſiffing 
7 244 acres, was freehold. - 


_—_—— * 
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J. Darnall, 


C. Coxe. 
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But exceptions being taken to this 8 Argued « on 
the 3d of Auguſt, 1717, the Court directed an iſſue to. be tid 
in the Court of Common Pleas in Middleſex, by a ſpecial | Jury, 
whether any, and how much of the farm called the Bury farm, g 
was copyhold; and if any ſpecific, or particular lands ſhout? 
be found to be copyhold, ſuch lands were to be __ n 
the Paſtea. 


bs N 


The iſſue was accordingly tried on the 17th of FA 
1717; when the jury found ſeveral parcels of land, particularly 
ſpecified by name, amounting in the whole to 83 acres, part 
of the Bur) farm, to be copyhold: lands of the manot cf 
N in the Cp of pant og 

4 Th 
Wee, toad when the e WA wg proper to Bu 
cd new trial; but the Court refuſed to grant one. 


k N W Kl 


'- Were on the order was appealed from, and on behalf of 


| the appellant it was urged, that an enfranchiſement, and other 


new evidence, had been diſcovered fince the trial, which would 
vary the caſe from what it was at that time; and that the 
appellant's inheritance being concerned, it ought not to, bt 
bound by one trial, when he was at liberty to try his right! in 
ejectments as often as he pleaſed. That the appellant on th 
trial gave a great many inſtances, to induce the jury to bellen 
that the premiſſes were freehold, and not copyhold lands; and 
in truth, the weight and ſtrength of the evidence was for him, 
That if he could not obtain a new trial, he would be for eye: 
barred of his right; being reſtrained by the Court of Chancery, 
from bringing any action at law to aſſert the ſame : Nor could 
the reſpondent be any way prejudiced by ſuch new trial, for 
he would have his coſts, if the appellant did not ſucceed 
That by the common rules of equity, and the uſual praflic 
of the Court of Chancery, eſpecially i in the caſe of an inhei 
tance, and where the Court at the hearing, thought the matte! 
ſo difficult, as not to determine it without a jury; 4 ſecond 
trial was very rarely, if ever, denied, on paying the colts of 
the former trial; and as the appellant had paid the coſts of tht 
laſt trial, he hoped he ſhould have a new one, and that bs 
inheritance ſhould not, in a Court of Equity, be bound 
one trial. | A 
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To this it was anſwered on the other fide, that as to the ma 
, n 721. 

pretended enfranchiſement, it was true, the appellant produce. 

out of the office of the Auditor of the dutchy of Cornwall, -,,,coe. 
the Court-book of the manor of Hemel- Hemſted, (which had 8. Mead. 

come to the Crown on the diſſolution of monaſteries, in __ = 

time of Hen. VIII.) and in which book there was an entry of a 

grant, made the 4th of May, 29 Hen. VIII. by Thomas Water- 

houſe, Rector of Aſburrug, then Lord of the ſaid manor, 

to Richard Mayne, of one meſſuage, 100 acres of land, 20 

xcres of paſture, and 10 acres of wood, commonly called 

Bury lands, to hold by the rent of 40s. ; but upon peruſal of 


this entry, the grant appeared to be only a common feoffment 
of lands which were freehold, and no enfranchiſement at all. 


Nor did it relate to thoſe lands, which were found by the jury 
to be copyhold ; as was evident from an entry in the ſame book, 
of an admittance of Richard Mayne, on the iſt of O#ober, 
30 Hen. VIII. to thoſe very parcels of land, which were fs 
found by the verdict to be copyhold, to hold to him and his 
heirs at the will of the Lord, according to the cuſtom of the 
manor, and which was near a year and a half after the faid 
feoffment; and a copy of which admittance was given in 
evidence at the trial, on the part of the reſpondent. As to the 
other new evidence, it conſiſted of two inquifitions poft mortem, 
by which it was found, that Fames Mayne the father, and James 
Mayne the fon, died ſeiſed of the aforeſaid meſſuage and 130 
acres ; a ſpecial livery of the ſame lands to Fames the father, 
and a fine thereof by James the fon; but all this evidence 
related to the lands, conveyed by the ſaid feoffment. That the 
only uſe which could have been made of theſe ſeveral evidences, 
as to the preſent queſtion about copyhold, would be to ſhew, 
that one meſſuage, 100 acres of land, 20 acres of paſture, and 
lo acres of wood, commonly called the Bury lands, were free- 
hold; but this the reſpondent acknowledged, and the ſame 
fully appeared by ſeveral other evidences produced at the trial, 


en the part of the appellant ; viz. two fines by William and 
N ; Henry Mayne, the ſons of the ſaid Richard, and ſeveral deeds, 
ap. nd a preſentment of the homage of the death of James Mayne; 
ha n each of which, the ſaid one meſſuage and 130 acres, by the 


ame names, the ſame number of acres, and the ſame rent, were 
Mentioned as freehold. As to the objection, that the appellant's 
theritance was not to be bound by a ſingle verdiR, the inſtance 
Vor. II. 3X of 
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of ejectment was not applicable to the preſent caſe, the legalzigi 
not being now in queſtion, but an equitable one; which equita. 
ble right, the appellant claimed by his bill under the aſoreſad 


agreement, by which the freehold was to come to him, and the 
eopyhold to the reſpondent ; and by bringing ſuch bill, the 


appellant had elected to take his remedy in equity, and not hy 
ejectment. That the trial was directed for the information of 


the Court, to diſtinguiſh the freehold from the ;copyhold, in 


order to decree. a performance of the articles; and therefore ty 


inſiſt, that the preſent verdict, which ſtoad unimpeached, wy 


OrvDerr 
affir med. 


Jour. vol. 21. 


p. 487. 


not ſufficient to ground a decree upon, when it was deſigned for 


that end, was to ſay, that the trial itſelf was nugatory; and ty 


appeal rather from the firſt direction of a trial, than the refuſs 


of a new one. That the reaſon why, in ejectments, one trid 
does not bind the inheritance, is not from any rule or maxin 


of law, that one trial cannot.conclude the right, for in proper 
actions that may be done; but from the peculiar.nature of a 
ejectione firme, in which no judgment, as to the inheritance, 


can be given: But a decree of the Court of Chancery, in a ſut 
commenced by the. appellant hunſelf, might ſurely ſettle and 


finally determine the right, as between him and the reſpondents 
for otherwiſe, the appellant's bill in that Court, would hate 
been vain and frivolous : And therefore it was hoped, that the 
reſpondents would not be put to the expence of trying thei 
right again, but that the appeal would be diſmiſſed with coſts. 


 AccoRDINGLY, after hearing counſel on this appeal, it ws 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 
and the order therein complained of, affirmed. 


Chriftapir 
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| Corilopber Chamberlain, Eſq. - Appellant. 


Mary White, Widow, WE 7c. | Reſpondent. 


26th April, 1721. 

ME CHAEL Chamberlain, Eſq. the father of the appellant 
4 and reſpondent, being ſeiſed in fee of a real eſtate in the 
counties of Meath and Dublin, and poſſeſſed of ſeveral leaſe- 
hold eſtates in Dublin, of the yearly value of 250/. or there- 
ibouts ; by indentures of leaſe and releaſe, dated the 16th and 
17th of December, 1672, in conſideration of a marriage with 
Cicely Brown, and of 500 J. her portion, and in purſuance of 
articles, did ſettle and convey all the ſaid premiſſes to the uſe 
of himſelf for life; remainder (ſubje& to a jointure of 1 50/. 
per ann. to the ſaid Czcely for her life) to the firſt and other 
ſons of that marriage in tail male; remainder to himſelf in 
tee, And it was thereby agreed, that in caſe there ſhould 
happen to be one or more fon or ſons, and but one daughter of 
their two bodies, ſuch - daughter Thould have, out of the rents, 
ſues and profits of the ſaid eſtates, the ſum of 500/. ſterling, 
8 a portion, to be paid to her at her age of 15 years, or 
marriage, which ſhould firſt happen; and alſo ſuch competent 
mantenance, until the ſame ſhould be paid, as the truſtees 
therein named ſhould appoint, not exceeding 401. per ann. : 
And that the ſum of 200/. ſterling a piece, ſhould be paid 
bo every of the other younger daughters, and 1o0/. a piece to 
ery of the other and younger ſons; with ſuch competent 
antenance as ſhould be appointed as aforeſaid, not exceeding 
o, per ann. for every ſuch daughter, and 100. per ann. for 
very ſuch younger ſon. And the ſaid Michael Chamberlain 
"cnanted to lay out the ſaid 5007. portion in the purchaſe 
If lands, and to ſettle the ſame, and all other lands he ſhould 
Purchaſe, to the ſeveral. and. reſpective uſes before mentioned. 
Ut he reſerved to himſelf, a power of charging the premiſſes 
th a jointure for any ſecond wife, not exceeding 501. per ann. 
Pd with zoo/. for the children of ſuch ſecond marriage. 


5 pho 


Mr. 
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Viner, vol. 16. 
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644+ ca. 14. 


in certain truſtees therein named, who were thereby authe. 


reſpondent might be allowed her portion of 500/. and gol. 
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Mr. Chamberlain had iſſue of this marriage, the appellay 
his only ſon, and the reſpondent and two other daughter, 


both ſince dead; and upon the death of Cicely his wife, he 


married a ſecond, by whom he had iſſue; and for their benefit 
he charged the premiſſes with 300%. by virtue of his (i 
reſerved power. | 


In the year 1688, Micbael Chamberlain was attainted af 
high treaſon, on account of the then wars in Jreland; whereby 
his eſtate for life, under the above ſettlement, became forfeited 


to the Crown. 


By an act of Parliament made in England, 11th and 12th 
Vill. III. c. 2. , 16. all the forfeitures in Ireland were veſtel 


rized abſolutely to determine the claims and rights of al 
perſons in and to the ſame; and it was expreſſiy enaded 
„That the judgment of the faid truſtees ſhould be final and 
« concluſive; and that all infants, feme coverts, ideots, pe- 
«© ſons of nonſane memory, or beyond the ſeas, and all other 
r perſons, bodies natural and politic, their heirs and ſucceſſor, 
% and their reſpective intereſts, ſhould be bound and conclude 
6 by the judgment, determination, or decree of the {a 
t truſtees, touching the premiſſes, according to the tenor 0 
<© purport thereof, any law, ſtatute or cuſtom, to the contra 
* thereof in any wiſe notwithſtanding.” | 


Purſuant to this act, the refpondent and her two ſiſter 
exhibited their claim before the truſtees, praying that tit 


for her maintenance; and that the ether two might alſo b 
allowed their reſpective portions of 200 J. a piece, and 200 
a piece yearly for their maintenance; whereupon the truſten 
decreed, that the ſaid ſeveral portions and maintenances ſhoull 
be raiſed out ef the ſaid eſtate, after the death of the ſal 
Michael Chamberlain, the father. The appellant alſo mad 
his claim by virtue of the articles and ſettlement, and the fame 
was allowed by the truſtees, ſubject to the faid portions and 


maintenances. 


— — 4 Ch —— K m 


1 


In October, 1718, Michael Chamberlaia died ; Whereup® 


the appellant became entitled to the immediate poſſeſſion of i 
2 premiſſs 
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-emiſſes, as tenant in tail, and entered thereon accordingly; > 
and the reſpondent, by virtue of the above decree, became Gy 
entitled to her ſaid portion of 500/. and 4o/. per ann. main- 


tenance. 


But the appellant objecting to the payment of this portion, 
the reſpondent, on the 26th of November, 1719, brought her 
bill againſt him in the Court of Chancery in Jreland; praying, 
chat either by ſale or mortgage of the premiſſes, or a competent 
part thereof, ſhe might be paid her ſaid portion of 5000. 
together with the 4o/. per ann. maintenance, from the time 
of her father's death. 


To this bill the defendant, by his anſwer inſiſted, that by 
rirtue of the articles and ſettlement, the plaintiff could only 
be entitled to the ſum of 200/. there being more than one 
laughter of the marriage ; and ſubmitted to pay what ſhould 
zpear due for this portion, upon an account to be taken of 
the ſeveral ſums of money, which the plaintiff had received 
from her father in his life-time, and from him (the defendant) 


fnce his death. 

On the goth of May, 1720, the cauſe was heard before 
the Lord Chancellor, who took time to conſider till the 
next day, when his Lordſhip declared his opinion, that the 
plaintiff was entitled to the 500 J. under the ſettlement ; and 
therefore decreed, that ſhe ſhould recover the ſame out of the 
aid lands; and referred it to a Maſter, to examine and report 
the value and circumſtances of the defendant's eſtate ; And 
his Lordſhip declared, that upon the return of ſuch report, 
he would conſider of ſuch intereſt and maintenance, as would 
be proper to be allowed the plaintiff ; and alſo whether the 
ame, with the 500 J. ſhould be raiſed by ſale of any part of 


the eſtate, or otherwiſe. And in the mean time, the plaintiff 
gull - . . „ L | 5 
" might inrol a decree with coſts. 1 
1 From this decree, the defendant appealed ; and on his behalf T.Lutwyche, | 


t was inſiſted, that the reſpondent could not be entitled to ©: PPPs: 
doo / the ſame being, by expreſs words, given in caſe; there 
vas but one daughter; and there being three daughters, it could 
ver be the father's intention to charge ſo ſmall an eſtate 
vith 1 gol. per ann. jointure, gool. to the eldeſt daughter, 
Vox. II. 3 V | 200/. 
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P-· 503. 


there appeared to be ſo heavy a load, on ſo ſmall an eſtate. 


Coutt to direct any allowance to be made in that reſpec. 


Caſes in Parliament. 


200 J. a piece to the younger daughters, and 100 J. a piece 1; 
the younger ſons, and leave his heir little or nothing to ſubgg 
on. For if the reſpondent ſhould be allowed 5001. then the 
citate would ſtand charged with 12001. vig. 500 J. to the reſpoy. 
dent, 400. to her two ſiſters, and 3001. to the iſſue of th 
fecond venter; the common intereſt whereof, in Ireland, 
amounted to 961. per ann. So that the appellant, being in 
poſſeſſion of no more than 1401. per ann. there would remain 
only 4.41. per ann. to raiſe the principal money, bear all tepun 
and other out-goings, and to ſupport the appellant and his 
family. That the decree of the truſtees could not bind the 
appellant ; and yet the reſpondent's bill was founded only on 
that decree. But if ſhe was entitled to the 500/. under the 
ſettlement, the Court ought to have decreed, the appellant 
allowance thereout, for ſuch ſums as had been paid to the 
reſpondent, by himſelf and his father. And that coſts ought 
not to have been decreed againſt the appellant in this cauſe, when 


On the other fide it was contended, that it appeared by 
the articles to be the. intent of the parties, that the eldeſt daugh- 
ter ſhould have 500/. for her portion, and 400. per ann. fa 
her maintenance; but if the appellant's oonſtruction was admit 
ted; the eldeſt daughter would be left wholly deſtitute of ay 
proviſion whatſoever. That the appellant had made no prod 
of the payment of any money to the reſpondent, on account 
of her portion; and therefore, there was no ground for tit 


That the juſtice of the reſpondent's demands being eſtabliſhed 
by the decree, the appellant was, with great reaſon, ſubjeGtd 
to the coſts which he had occaſioned the reſpondent to expend, 
in aſſerting her right; eſpecially ſince her claim had ben 
previouſly determined and allowed, by the ſame truſtees wv 
had allowed the appellant's claim to the eſtate itſelf, ſubje& 

her ſaid portion and maintenance. 


Bur, after hearing counſel on this appeal, it was ORDERED 
and ADJUDGED, that the decree ſhould be reverſed: And i 
was DECLARED and ADJUDGED, that the reſpondent was 1% 
entitled to recover a portion of 5001. againſt the appellant, 
or out of his eſtate; but was entitled to a portion of 2001 
| 2 togeth 
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together with intereſt for the ſame, to be computed from the 
time of the death of her father, in caſe ſhe had before that 
time attained her age of 15 years; or. was married ; or in caſe 
he was under that age, and unmarried at the time of his death, 
then from the time of her coming of the age of 15 years, 
or being married, which firſt happened: And it was further 
»RDEREP and ADJUDGED, that the ſaid ſum of 200. with 
intereſt for the ſame, to be computed as aforeſaid, ſhould be 
forthwith paid to the reſpondent by the appellant, or out of 
the eſtate in queſtion ; and the Court of Chancery in Ireland 
was to give all neceſſary directions for carrying this judgment 
into effectual execution. Ie >a 


. 
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The Right Honourable James, —— 
Viſcount Lanęſborougb, of the Kingdom : 
of Ireland, and Laurence Euſtace, his 8 rt 


eee Wii". 4 


Eleanor Elwood, Relict and Executrix Kc FER 
of David Elwood, itt ah $; | etpon ute 


28th April, 1721. 


nt 

he HILITP Heare, being ſeiſed in fee of a piece of ground 
&, in High-ftreet, Dublin, on part whereof ſtood a building, 
cd ontaining one ſhop, fit for an Haberdaſher, Mercer, or Draper, 
bi and two rooms over it; and was meared and bounded in man- 


er following, viz. ſouthward to the High-/treet, containing 
In front from eaſt to weſt 21 feet, and adjoined weſtwards to 
be houſe of Jonathan Clark, eaſtwards to the houſe of John 
Dickinſon, and extended in depth northwards to Sr. Audeon's 
hurch wall in length 70 feet and an half or thereabouts. 


RED 
d it 


not 


On the 23d of October, 1641, the ſaid Philip Hoare was 


"tunted of high treaſon, for being concerned in the Iriſb rebel- 
on. (14; 


By 
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procured letters patents to be paſſed under the great ſeal of Ir 


term of 21 years, at the rent of 121. per ann.; in which 


o „ * * 
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By virtue of a clauſe in the act of explanation, Sir George 
Lane, Knt. afterwards Lord Viſcount Laneſborough, v 
entitled to hold and enjoy, to him and his heirs for ever, 
part of the eſtate of the ſaid Philip Hoare. 


| In purſuance of this clauſe, Lord Laneſborough, on the 10th 

of March, 1665, exhibited his claim before the truſtees af 
the Iriſp forfeitures ; and upon the hearing thereof, on the 26th 
of May, 1666, the truſtees adjudged and decreed, that the 
ſaid ground and ſhop thereon, by the deſcription of one ſhop 
or room in High-ftreet, Dublin, under the houſe wherein 
Robert Dowling formerly lived, and then held by John Jord, 
had been ſeized and ſequeſtered on account of the ſaid rebellion; 
and therefore they gave their certificate, and decreed the ſame 
to the Lord Laneſborough and his heirs, without any ſaving. 


On the 16th of Fuly following, Lord Laneſborough, accord 
ing to the directions of the acts of /ettlement and explanatin, 


land, whereby King Charles II. granted the ſaid ground and ſhop 
in High-ftreet to his Lordſhip and his heirs; together with 
all other the ſaid Philip Hoare's eſtate and intereſt, in the city 
and liberty of Dublin. , 


Lord Laneſborough having had the poſſeſſion, and receive 
the rent of theſe premiſſes from John Jordan, by the hand 
of Arthur Harvey and John Elwood, the tenants under him, 
from the year 1662 till 1669, he, on the 16th of Decent, 
1669, granted a leaſe thereof to one Fames Nicholſon, for tht 


leaſe, the premiſſes were deſcribed by the name of one ſhop in 
High-ftreet, in Dublin, formerly belonging to Philip Hau, 
and then in the occupation of Arthur Harvey, or his under 
tenant John Elivood, Haberdaſher, and bounding. in the ffn 
ſouthwards to the ſaid ſtreet, northwards to Sf. Audeon's church 
wall, weſtwards to the houſe of Jonathan Clark, and eaſtwatb 
to the houſe of Jobn Dickinſon. 


But Harvey and his under-tenant Elwood, refuſing to delive 
the poſſeſſion to Nicholſon, the Lord Laneſborough cauſed ® 
ejectment to be brought in the Court of Exchequer, in Lale 


term, 1670, to which Harvey and Elwood were made — 
| | | anly 
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of Lord Laneſboroug#'s title; and a judgment was thereupon 


obtained, which was afterwards affirmed on a writ of error in 
the Exchequer Chamber. 


Soon afterwards, upon the ſubmiſſion and importunity of 
the ſaid John Elwood, and in conſideration of a fine of 20/. 
Lord Laneſborough, on the 1ſt of February, 1677, made a leaſe 
of the ſaid premiſſes to him for 31 years, at the rent of 121. 
per ann. and in this leaſe, the premiſſes were deſcribed by 
the name of one ſhop in High-ftreet, in Dublin, formerly 
belonging to Philip Hoare of Killſallagban, then in the occupa- 
tion of Arthur Harvey, or his under-tenant John Elwood; 
bounding ſouthwards to High-ftreet, northwards to St. Audeon's 
church wall, weſtwards to the houſe of Jo nathanClarke, and 
aſtwards to the houſe of Jobn Dickinſon. wy ads 66 


The ſaid ſhop and two rooms over the ſame, being become 
ruinous, and Elwood having got in Nzcholſon's leaſe, pulled 
down the ſhop and built on or near the place, the houſe 
now in queſtion, called the Three Heatts; in part ' whereof 


alſo built a back-houſe on part of the ſaid ground, near to 
yt. Audeon's church wall; and he quietly enjoyed the ſaid 
premiſſes, and paid the ſaid rent of 121. per ann. to the appel- 
lant's father, during his life-time, and afterwards for ſome 
years to the appellant, as his ſon and heir. 270 


Zut Elwood, ſuffering the rent to run in arrear, the appel- 
lant cauſed him to be ſued at law for the ſame, and having 
obtained judgment in the Court of King's Bench, in Hilary term, 
1699, Elwood was taken in execution and impriſoned; where- 
upon his ſon, David Elwood, repreſenting the poor condition 


ar! of his father and himſelf, and requeſting that 47. per ann. 
de. part of the ſaid 127. per ann. might be abated ; the appel- 
* lant, meerly out of compaſſion, condeſcended, provided, they 
” e 


would pay 81. per ann. punctually. 


Accordingly, the ſaid John Elwood and his ſon David, for 
lome time paid the ſaid rent of 8 J. per ann. but running again 
m arrear, they, to avoid payment, ſet up a, pretence, that the 

Vor. II. 3 2 4 als 01 443 Ho ayer 


he made a ſhop fit for one of the beſt ſort of tradeſmen, and 


e, and the cauſe; being tried. a verdict was found in favour 


ar- 


— 
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ä 22 Mayor and Corporation of D were the true Mey of 
| 21. ps mark 


a—— the-premiſſes. 


The appellant therefore, cauſed a diſtreſs to be made On the 
| premiſſes for the ſaid rent; and the ſaid David Elwood having 
i} replevied, the iſſue tried in that cauſe, before the Lord Chief 
1 Juſtice Pyne, in the Court of Queen's Bench, in Mic haelmat term, 

170), was, whether George, Lord Viſcount Laneſborough, or the 
Mayor and Corporation of Dublin, was ſeiſed in fee of the 
Premiſſes, at the time of making the ſaid leaſe to John Elo, 

and upon the trial, the jury gave their verdict, that the Lotd 
x Laneſoorough was ſeiſed in fee thereof. 


| In May, 1708, the leaſe to John Elwood expired; but 

4 David Elævoad, who claimed under his father, refuſed to deliver 
ll up the poſſeſſion, pretending a title under the City of Dubln; 
1 whereupon the appellant cauſed an ejectment to be brought 
1 and for avoiding all queſtions and doubts, touching the deſcrip 

tion of the premiſſes, the appellant cauſed the ſame to be 
butted, bounded and deſcribed in his declaration, in the fame 
i} manner as in the above ſeveral leaſes. 


it | | To this ejectment, the Mayor and Corporation of Dulli 
procured themſelves to be joined as defendants, with the, {ad 
David Elwood; and in Trinity term, 1710, the caule ws 
n tried at the bar of the Court of Queen's Bench, when the jury, 
bi on full evidence, gave a verdict for the title of the appellat, 
againſt the City of Dublin and the ſaid David Ehoozd ; u 
5 thereupon judgment being obtained, execution was ſued out 
by which the poſſeſſion of all the premiſſes, viz. the fl 
houſe, ſhop and back-houſe, was delivered to the appellant 
But the ſaid David Elwood, being diſſatisfied, moved the 
Court to ſet aſide the execution, as to all the premiſſes, exo 
the ſhop, containing 16 feet in length, and 13 feet anda halt 
breadth; but the Court being of opinion, that there ws, 
| reaſon for it, denied the motion. 


The appellant Lord Lone title being thus eſtabliſh 
by four ſeveral verdicts at law, whereof one was on a trial 
bar; he, on the 18th of September, 1711, made a leaſe of 


premiſſes to the other appellant Lawrence Euſtace, for 31 Jer 
at 32/. per ann. rent. 


2 


1 
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«chibited his bill in the Court of Chancery in Treland againſt 
the appellants, to {et afide all the ſaid verdicts, judgments and 
proceedings at law ; alledging, that the Mayor and Corporation 
of Dublin, being ſeiſed in fee of the ſaid premiſſes, made a 
leaſe thereof, dated in 1675, for a fine of 101. to his father 
Fobn Elwood, for 99 years, at the rent of 10. per ann. and in 

which the premiſſes were thus deſcribed, vis. all that ground 
or tenement in High -/treet, containing in front from eaſt to 
weſt 21 feet, and in length from the ſtreet in the ſouth, to 
St. Audeon's church in the north, 70 feet and a half :;— 
That Sir Mark Rang sford, executor of Alderman Mee, being 
z creditor by judgment of the ſaid John Elwood, procured the 
aid city leaſe for 99 years, to be ſold by the Sheriff, upon a 
feri facias for 1361. and afterwards to be afligned to him the 
ſaid Sir Mark :— That the ſaid Sir Mark, made a leaſe of the 
| premiſſes, except the ſhop, to the ſaid David Elwood for 70 
years, at the rent of 121. fer ann.—And that the appellant 


for the ſaid David Elwood. The bill therefore prayed, that 
the ſaid leaſe from the appellant Lord Laneſborough to his 
tenant Laurence Euſtace, for 31 years, at the rent of 32/7. per 
ann. might be decreed to be ſo made, in truſt for him the 
hid David Elwood; and that he might have an account of 
the profits, from the time he was turned out of pollelfion; by 
the execution on the laſt ejectment. 


To this bill, the appellants put in their anſwers ; and inſiſted 
on their title ſo often verified by verdicts and judgments at 


whom the ſaid John and David Elwood endeavoured to betray 
the poſſeſſion, had been ſufficiently evicted and defeated. 


On the 4th of May, 1719, the cauſe was heard before the 
Lord Chancellor of Jreland; who was pleaſed to decree, that 
the ſaid David Elwood ſhould be at liberty to try his title at 
law, under the city of Dublin, in the then next 7. rinity term, 
by a jury of that city; at which trial, the appellants ſhould 
not inſiſt on any temporary bars; and that the ſaid leaſe, made 
by the appellant: Lord Laneſborough to Laurence Euſtace for 


31 years, 


 Whereupbfi David Elwood, on the 23d of April, 1712, © 


Lawrence Euſtace, was only a truſtee of the ſaid term of 31 years, 


law; and that the pretended title of the city of Dublin, to 
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31 years, mould be in truſt for the! ſaĩd Dabid Elwood, and 
that he ſhould have the benefit of it. 


, But, npon the appellant Lawrence Euftace's petition, the 
cauſe was re-heard on the 19th of February, 1719, when the 


Lord Chancellor was pleaſed to decree, that the faid leaſe fat 


31 years, from the Lord Laneſborough to Lawrence Euſtece, 
as to ſo much of the ground built or unbuilt upon, of which 
Rowland Euſtace, Chriſtopher Nugent, Henry Plunkett and Lau- 


rence Euſtace were in poſſeſſion, by virtue of the leaſe from 


Sir Mark Ransford, at the time of executing the ſaid judgment 
in ejectment, was taken by the appellant Laurence Euftace, in 
truſt for the ſaid David Elwood; that an injunction ſhould: he 


awarded, to put the ſaid David Elwood into poſſeſſion, and to 


quiet him in ſuch poſſeſſion: And that the appellant Lauren 
Euſtace ſhould account with the ſaid David Elwood, for the 
profits of the premiſſes. eb Wed ; 


From both theſe decrees, the preſent appeal was brought; 
but while it depended, David Elwood died, leaving the preſent 
reſpondent his widow and ſole executrix.—In ſupport of the 


appeal it was inſiſted, that the bill ought to have been diſmiſſel, 


and Elwood left to try his title at law; there appearing to be 


no impediment to ſuch trial, or that the appellants had an 


temporary bars, by which it could be avoided. 'That the 


decree had eſtabliſhed the city of Dublin's leaſe to Fohn Elm, 


and invalidated all the verdicts and judgments at law, without 


any apparent reaſon for ſo doing. That the leaſe for 31 years 


was decreed to be in truſt for David Elwood; whereas, ther 
was no proof in the cauſe of any ſuch truſt, but on tit 


contrary, direct proof that there was not, nor could be a 


premiſſes, or any part thereof:“ Which covenant Wi f 


ſuch truſt ; inaſmuch as Lord Laneſborough had taken cafe 1 
have a covenant inſerted in the ſaid leaſe, on the part of th 
appellant Euſtace, That he, or his aſſigns, ſhould not perm 
FE” or ſuffer the ſaid John Elwood, or his ſon David Elwoh 
* or their or either of their families, or any other perſon d 
bh | perſons whatſoever, claiming any right or title by, from, « 
te under them, or either of them, to live or abide in the ſid 


inſerted, induſtriouſly and with intent, that the premiſſes, 


any part thereof, ſhould never come into the r | 
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ons an adverſary, as the faid David Elwood; who had done 
his utmoſt to defeat the appellant Lord Laneſborough's title 
thereto, and to give and transfer a title to the city of Dublin. 
| That the latter part of the decree, whereby an injunction was 
awarded to put and quiet David Elwood in the poſſeſſion of 
the premiſſes, and whereby the appellant Euſtace was com- 
pelled to account with and pay him the profits, without any 
proviſion being made to ſecure to the appellant Lord Laneſ- 
borough, the payment of the ſaid yearly rent of 32 J. or to 
ſecure him the poſſeſſion, at the expiration of the leaſe ; was 


ing the title, was directed to be determined by a trial at law ; 
and this repugnancy was the more apparent, for that Elwood 
could have no occaſion to bring an ejectment to recover the 
poſſeſſion, according to the former part of the decree ; when 
the latter part of it had not only decreed him the poſſeſſion, 
and an account of the profits, but had ſecured that” poſſeſſion 
to him, by directing an injunction to quiet him in it. 


On the other ſide it was contended, that the appellant 
Lord Laneſborough could not, with any colour, complain of 
the decree, or pretend that he was thereby in any wiſe 
worieved ; when his counſel had, in open Court, propoſed 
and conſented, as a juſt and equitable meaſure, that the title 
ſhould be fairly tried in ejectment, without ſetting up any 
temporary bars or impediments, to hinder the merits from 
being tried, That the appellant Eryface came into poſſeſſion 
of the premiſſes under the ſaid David Elwood's title, by colour 


alignment of a leaſe from Sir Mart Ransford, for counter- 
keuring him from an engagement ; and his ſaid brother, not 
deing in any reſpect damnified, by reaſon of that engagement, 
be ought to have acted therein as a truſtee for David Ekvood ; 
and the appellant Euſtace having, in breach of ſuch truſt, 
betrayed the ſaid - E/wood's poſſeſſion, and treated for himſelf, 
be ought not to profit by ſuch proceedings ; and therefore the 
Court rightly and equitably decreed, that the leaſe taken by 
the appellant Euſtace from the appellant Lord Leaneſborough, 


ſhould be deemed in truſt for the ſaid David Elwood, the 
telpondent's late huſband. 
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repugnant to the former decree, whereby the queſtion touch- 


T. Lutwyche. 
8. Mead. 


of a leaſe made to his brother Roland Euſtace; and of an 
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| was ORDERED, that the Houſe would hear one counſel of 1 
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Bur, after hearing counſel on this appeal, it was oRDU RRE 
and ADJUDGED, that ſo much of the decree of the 19th of 
February, 1719, as declared the leaſe taken by the appellant 
Laurence Euſtace, to be in truſt for David Elwood, the reſpon- 
dent's late huſband ; and as ordered an injunction to put the 
ſaid David Elwood into, and quiet him in the poſſeſſion gf 
all or any part of the premiſſes in queſtion, ſhould be reverſed: 
But that ſo much of the decree of the 4th of May, 1719, 
as ordered a trial at law, whereby the ſaid David Ehkuy 
was at liberty to bring his ejectment, to try his title as leſſte 
under the city of Dublin, againſt the appellant the Lord 
Viſcount Laneſborough, ſhould be affirmed ; and after a trial 
had, purſuant to the ſaid decree, or upon neglect of the partie; 
to proceed thereon, the Court of Chancery in Ireland was to 
make ſuch further order and decree as ſhould be juſt. 


On the 26th of May, 1721, Lord Laneſborough petitionel 
the Houſe, praying that the above order and judgment mipht 
be altered in the following particulars, vig. That the appel- 
«« lants be reſtored to their former poſſeſſion, and to the 
« profits of the premiſſes ; and that the trial at law (if any be) 
„% may be by a jury of the county of Dublin: Whereupon it 


ſide, upon the matter of the ſaid petition, on Friday the 16th 
day of June then next. 


But this hearing was afterwards adjourned to Wedneſday the 
28th of June; when counſel being heard accordingly, it ws 
ORDERED, that the appellants ſhould be reſtored to thelt 
former poſſeſſion, and to the profits of the premiſſes in queſtion; 
and that the reſpondent Eleanor Elwood ſhould account to the 
appellants for the profits received, under the decree, of the 
Court of Chancery in Ireland, reverſed by the Houſe, on heu- 
ing the appeal; and that ſo much of the faid petition, 5 
prayed that the trial at law (if any) might be by a jury of th 
county of Dublin, ſhould be diſmiſſed. 
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The Mayor, Sheriffs, Free Burgeſſes and 
Cammnonalty, of the Town of Galway, 


lay Ruſſell, Eq = = Reſpondent. 
1ſt May, 1721. 


ta ppellants. Caſe 46 I : 


11 4 


HE corporation of Galway, being intitled to divers Viner, vol. 14. 
lands, and to ſeveral duties and cuſtoms ariſing by trade; TELL 
they, for ſupplying part of the army in Ireland, did, before the 533. c. 2. 
year 1641, mortgage their charter, cuſtoms and duties, for 

zooo /. or thereabouts, to ſeveral perſons, who afterwards for- 

feited on account of the rebellion in 1641. And King Charles II. 

by letters patent, having granted thoſe mortgages to Elizabeth 

Hamilton widow, ſhe, by an order of the Court of Chancery in 

Ireland, obtained a ſequeſtration of all the revenues of the 
Corporation ; and by virtue thereof, received great part of 

her debt. | 


About the year 1672, Colonel Theodore Ruſſell, the reſpon- 
dent's father, being quartered in and Governor of the ſaid 
town of Galway, propoſed to the Corporation, that if they 
would ele& him Mayor, he would treat with Mrs. Hamilton | 
for her intereſt in the ſaid mortgages ; and would procure for 
them a new charter. He was accordingly choſen Mayor, and 4 -b 
on afterwards agreed with Mrs. Hamilton for her intereſt in 


1 the mortgages; and likewiſe obtained from his Majeſty, a new 
1 charter for the Corporation. | 

the In this new charter, Colonel Ruſſel! procured himſelf to be 
the named Mayor, and alſo procured a clauſe to be inſerted therein 
e- to the effect following; viz. © That the Corporation ſhould not 
„ » ll levy, or receive any of the ſaid duties and cuſtoms, nor 
* the 5 interrupt the Colonel or his agents, in the receipt of them, | 
; until he, out of the ifſues and profits, ſhould receive 2 cool. 

l by him expended in purchaſing the ſaid charter, duties and 

| cultoms, and alſo ſuch other ſums, as he ſhould make appear 

0 have laid out concerning the ſame ; together with 3oo/. 

| re 4 bis trouble, over and above his diſburſements.” And the 
N Lieutenant, Deputy, or Chief Governor of Ireland, and 
the 
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the Privy Council thereof, from time to time, Were reqiini 
to keep Colonel NHſell in quiet poſſeſſion of the ſaid duties an 
cuſtoms; either by annually electing him Mayor of the fü 
town, or otherwiſe as they ſhould judge expedient, until he 
was paid as aforeſaid: Under colour of which clauſe, and by 
his power, as Goyernor, he entered into the receipt of all the 
revenues of the Corporation, of the yearly value of 7001: H 
thereabouts, and procured himſelf to be continued Mayt 
and in the receipt of the ſaid revenues, for the ſpace of fqur- 
teen years. | * by | Why 


In the year 1 684, the Corporation petitioned the Gora 
and Privy Council of Ireland, praying that Colonel Ruſſell might 
account for the ſaid revenues; and thereupon Sir John Tophan, 
Knight, one of the Maſters of the Court of Chancery, 
Richard Coote and John Coghill, Eſqrs. were by the Government 
and Council, appointed Auditors of all accounts, between 
Colonel Ruſſell and the Corporation; and they having examined 
the ſame, did on the 23d of March, 1684, report, that the {zi 
accounts appeared intricate ; and that by means of the multi 
plicity of orders of the Common Council and Tholſel of the 
ſaid town, many of them being contradictory to each other 
and. the Corporation being like to ſuffer by the arrears of the 
revenue, which Colonel Rufjell alledged ſtood out uncolleQted; 
therefore to prevent further detriment to the parties, they, by 
mutual conſent, had come to the following agreement, vis. 
That the Corporation ſhould, on the 29th of September then 
next enſuing, pay Colonel Ruſſell oo. in full of all demand 
whatſoever ; and to inſure the payment thereof, good and ſul 
ficient ſecurity (ſuch as the then next Judges of aſſize for 
Connaught circuit, ſhould approve of) ſhould enter into bonds 
with warrants of Attorney, to confeſs judgment thereon; and 
that by like ſecurity, 115/. more was to be ſecured to Colonel 
Ruſſell,” payable on the 29th of September, 1686, as a gratuit, 
above what was granted him by charter, and other ſums gi? 
Him for his ſervice; in conſideration whereof, Colonel N el 
was to quit-claim and releaſe the Corporation, of all demand 
and was likewiſe to deliver to them, a full ſchedule and pi 
ticular of the arrears of rent, and charter duties and cuſtoms 
which he alledged, amounted to 402 J. 55. 4d. and r 
one Dominick Bodkin, his agent, by a note under , 

4 ; d 
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bearing date the 26th of March, 1685, engaged to juſtify to, be 
due, or to pay the ſame ; and the Colonel was alſo to give up 
to the Corporation, the bonds and pledges then in his hands 
for 144/. more: And in caſe any part of either of the ſaid 
ſums had been received by him, or for his uſe, he was to 
aiſcount them out of the 7001. And the better to diſcharge 


the ſaid 7007. the Corporation was to have the full benefit of 
the revenue from Michaclmas, 1684. 


This report and agreement were reſpectively ſigned by the 
Auditors, and alſo by Colonel Ruſſell and Richard Plumer, 
agent for the Corporation ; and the ſame was 'approved of by 
the Government and Privy Council, by their order of the 27th 
of March, 1685, and all perſons were required to conform 
thereunto. And accordingly, Thomas Revett, Fohn Gerry, 
Thomas Traden, Thomas Wilſon, William H. einc, Thomas Sim- 
cl, Thomas Poole and Richard Plumer, (being reſponſible 
perſons) by the conſent of Colonel Ruſſell, and with the appro- 
bation of Henry Hern and William Worth, Eſqrs. the then next 
Judges for the Connaught aſſizes, did, on the 16th of April, 
1685, enter into two ſeveral bonds, with warrants of attorney, 
to Colonel Ruſſell, for payment of the ſaid ſeveral ſums of 
700. and 1151. as before mentioned. And the Colonel, on 
the ſaid 16th of April, 1685, did perfect to the Corporation, a 


general releaſe of all debts and demands whatſoever. © 


i 


Notwithſtanding Colonel Ruſſell had ſufficient ſecurity; for 
his full demand, and had abſolutely releaſed the Corporation 
from the ſame ; yet, being Mayor of the town, he. continued 
the ſaid Dominick Bodkin his agent, in the receipt of the ſaid 
revenue ; and on the 25th of October, 1685, 3001. of the 
Corporation money, was actually placed in the hands of Thomas 


leert, one of the ſaid bonds-men, towards payment of Colonel 
e Ruſell, And he being alſo continued Mayor of the Corporation, 
f until Michaelmas, 1686, did, or might have received his ſaid 
-n 


debt of 81 51. from the ſaid Revett, and out of the ſaid arrears 
and revenues. The revenue being then of the. yearly value of 
800 /. or thereabouts. N e 5 OF 


i the aid revenue as he and they thought fit; having ſuſpended 
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was Corporation lands, to others who aſſiſted him; and being coy. 
ſeious that he was, or might have been fully paid the faid d / 
and having an intent to increaſe and renew his demands, and Trl 


bonds-men, who were then ſuſpended from being Common 
Council- men, were againſt it; and the 300 J. in the ſaid Thimy 


Colonel Rufjell, and the ſaid Bodkin was alſo to pay him al 


that Colonel Raſſell ſhould be left to account with the Corpory 


Takes in Barktament. 


the Corporation in his power, he ſought out means to avoid the 
ſaid agreement: And accordingly, on the r4th of May, 1696, 
he, and about nine members more, being aſſembled, entered 
an order in the Corporation book, that the aforefaid releaſe. 
him duly perfe&ed, ſhould be cancelled and delivered up to 
him, and he was thereupon to deliver up the ſaid bong;, 
which was accordingly done, notwithſtanding two of the 


Revett's hands, was thereby ardered forthwith to be paid to 
ſuch ſums, as he had in his hands, due to the Corporation; and 


tion from the beginning, for all ſums of money by him paid 
and diſburſed for them; allowing him a ſalary of 200 J. per ann. 
for the time he ſerved as Mayor: And having, in like manner, 
obtained ſeyeral other orders, allowing him ſeveral great ſums df 
money, he on the 28th of June following, to colour his pro- 
ceedings, had another order entered, confirming all forme 
orders made in his favour; and having thereby compaſſed hu 
deſigns, he then reſtored all the ſupended members. 


In Auguſt following, the Corporation having elected another 
Mayor, Colonel Ruſſel, on the 5th of October, 1686, ſum- 
moned a full aſſembly, which he attended, where his proceed 
ings, and particularly thoſe relating to the cancelling tit 
releaſe, were examined; and thereupon the ſaid orders of the 
14th of May and 28th of June, 1686, and ſeveral other orders 
were, nemine contradicente, ordered to be, and accordingly wett 
vacated, as injurious to the Corporation: And at this aſſen 
bly, there were forty members preſent, tho at the former th 
were but nine. 


After the removal of Colonel Ryfel/ from the Mayoralty . 
1686, he petitioned the Government and Privy Council; 
the Corporation having complained to them againſt his proc 

' ings, they were pleaſed to refer the examination thereof, b 
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Jo bn Bingbam, Robert Miller, Dennis Daly and Garret Moore, 
Eſqrs. who fully heard all parties; and reported, that the 
:rrear of the Corporation revenues, ſtanding out at Michaelmas, 
1684, the pledges in Colonel Ruſſell's hands, and the revenue 
of the Corporation from Michaelmas, 1684, to Michaelmas, 1686, 
excluſive of the Water Bailiff's office, amounted to 14391. 25. 
5d. J. and that Colonel Ruſſell did, or might have received the 
laid 815/7. clear of all charges. | 


This report having been laid before the Government and 
Privy Council, Colonel Ryfe/! acquieſced therein till the year 
1694.3 when he applied to the Government and Privy Council, 


beginning, which was refuſed ; but by an order, dated the 3d 
of December, 1694, two Maſters of the Court of Chancery 
were appointed, to ſtate the account on the foot of the ſaid 
agreement in 1684. But the Colonel knowing that ſeveral 
members of the Corporation were then living, who could 
juſtify the report made by the Auditors in 1686, neglected to 
proſecute this order, or make any further demand during the 
remainder of his life; notwithſtanding he lived until the month 
of November, 1700. | oe 


— 
. 


But, on the 23d of December, 1709, about nine years after 
the Colonel's death, the reſpondent, as one of his executors, 
exhibited his bill in the Court of Exchequer in Ireland, againſt 
the appellants and the Colonel's other executor, not only for 
the recovery of the 8151. with intereſt, but alſo for ſeveral 
other ſums : To which bill, the appellants having pleaded the 


1710, argued, and the benefit thereof reſerved till the hearing 
of the cauſe. | 9 


On the 18th of May, 1711, the appellants put in an anſwer 
to the bill, and thereby / inter alia} infiſted, that they were not 
lable to the ſaid debt, the ſame and all demands on the foot of 
the mortgage, having been releaſed by Colonel Ruſſell as afore- 
lad, and no corporate act done afterwards to ſet up the ſaid 
mortgage; and that the Colonel, having had ſufficient ſecurity 
for his demands, ought not to reſort to the Corporation. And 
the cauſe being at ifſue, and witneſſes examined, and publi- 
cation paſſed, the ſame was, on the zd of July, 1713, heard 
4 


to compel the Corporation to account with him from the 


ſtatute of limitations, the plea was on the 21ſt of November, 


and 
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and Council, dated the zd of December, 1694. And he' ss 


Ruſſell delivered the Corporation a full particular of the arreats 
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d fully debated, when the reſpondent's ſaid bill was g;r 
" ib | (1) [331 * 24 Tata 


 Altho' the reſpondent acquieſced under this diſmiſſion til 
the year 1715, yet on his petition for a re-hearing, the cauſe 
was on the 19th and 2oth of May, 1715, re-heard, befote 
Mr. Baron Pocklington and Mr. Baron Sr. Leger, who differing 
in opinion, a further day was appointed for the Court to pije 
judgment; and on the 25th of the ſame month, one of the 
ſaid Barons declaring he would have the officer to ſtate the 
account in the cauſe, before he would give his opinion, 90 
decree was pronounced ; but an order was made, that the officer 
ſhould ſtate the account on the ſaid order of the Government 


required to report that, or any other matter which might appear 
difficult to him, ſpecially. * „ iον 
| f | | ot 
The appellants having petitioned for a re-hearing, tbe 
cauſe was, on the 28th and 29th of January, 17 19, re-heard 
accordingly ; when the Court was pleaſed to affirm. the former 
order to account. But on the 1ſt of February following, the Court 
declaring they had re-conſidered the cauſe, did then order, that 
the appellants ſhould, account for the ſum of 700 J. only, which 
appeared to be due to Colonel Ruſſell, on the account ſtated in 
1684, and not for the 1151. demanded by him as a gratuity, 


| The reſpondent, purſuant to the ſaid order and decrees, on 
the 2gth of February, 1719, procured the officer's report; 
whereby the ſaid officer took upon him to determine, that the 
ſaid Dominick Bodkin was agent or receiver for the Corporation, 
and ſtated the account on the returns made by Bedkin, as ſuch; 
which was contrary to the order of the 25th of May, 1715 
direCting the account, wherein the ſaid Bodkin was allowed to 
be agent for Colonel Ruſſell, and to account as ſuch : And the 
officer did thereby report, without any proof, that Colonel 


and alſo the bonds and pledges mentioned in the agreement 
in 1684, and refuſed to give the appellants any allowance for 
the ſaid arrears, bonds and pledges ; or to examine or report 
the difficulties the appellants laboured under, from the UM 
the Li papiſts had, before the rebellion in 1688, diſpolſeſſe 
the proteſtants of the ſaid revenues, until the reduction of the 
ſaid town and garriſon of Galway, in 1691 ; but charged the 
appellant 
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appellants With che fait” 5507. and intereſt” at 107. Per cent. 

per ann. for 34 years, 4 months and 18 days, whereby 

a balance of 3000“. and upwards was reported from the 

appellants, which trebly exceeded the ſum, contained in the 
bond accepted by Colonel Rſſell, as a ſecurity for the 7001. 

either would the officer, in the ſaid account, allow the appel- 
lants, the ſum of 300/7. paid into the hands of the ſaid, Thomas 
Revert for Colonel Rufell ; which, by his own agreement, 
at the time of cancelling the releaſe, he was forthwith to have 
received from Revett, and which he did or might, have 
received accordingly: And the officer alſo refuſed to allow, the 
appellants: 37 J. 1.54. 54. which appeared by Bodkin's ; books 
of account, that he did or might have received for charter- 
duties. And altho' it was admitted, that the rents of the 
Corporation lands, from Michaelmas, 1684 to Michaelmasy, 1686, 
amounted to 114/. and no impediment appeared to the 
teceiving thereof by Colonel Ruſſell; yet the officer would 
giye the appellants an allowance only of 151. 4% 6d. on 
account of the ſaid rents; and the ſaid officer allowed Colonel 
Ruſſell and Bodkin ſeveral ſums, which fell due before M:chael- 
mas, 1684, out of the revenue which fell due after Michael- 
mas, 1684 to Michaelmas, 1686, and which ought and might 
have been paid, out of the revenue received before Miobacimas, 
1684: He alſo allowed them ſeveral ſums, alledged to have 
been expended for the repair of the citadel and dwelling of 
Colonel Ryfſell, and ſeveral other ſums which were no Golpo- 
ration charge; and ſeveral ſums were- abated for 'rent, tho' 
no charge was allowed the appellants for the rents of the lands 


4 o abated. 
2 The appellants therefore, on the 11th of May, 1720, took 


ſeveral exceptions to this report; which being heard on the 
ad and 21ſt of Fune, 1720, before Mr. Baron S7. Leger ; the 
lubſtance of the firſt exception was, that by the ſaid order of 
the 25th of May, 1715, and which was confirmed on the 
iſt of February, 1719, it was declared, that the ſaid Domi- 
uk Bodkin was agent to Colonel Ruſſell, and the officer was 
required to allow the-appellants what the Colonel, or his agent 
Ul receive of the ſums in the ſaid order mentioned ; whereas 


tie officer reported Bodkin to be receiver for the Corporation 


1 — T I and 
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in receipt of the ſaid revenues, whereby the Corporation ould 
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and the obligors, and reported facts, and ſtated the Account 
on the returns made by Bodkrn, as agent for the appellany, 
contrary to the proofs in the cauſe: But this exception 
over- ruled, notwithſtanding the ſaid former; orders, and the 
evidence of ſeveral witneſſes, who, proved Bodkir to have been 
agent for Colonel Ruſſell in the years 1684, 168 5 and 1686 
and the Court refuſed to direct an iſſue to try that fact, tho 
the appellants counſel inſiſted on the ſame, at. the peril. of 
coſts The ſubſtance of the ſecond exception was, that, the 
officer reported, that Colonel Ruſſell did deliver to the, Cor. 
poration a full particular of the arrears of 402 J. 5s. 

allowed due by the agreement in 1684. and alſo the ſaid bond 
and pledges for 144“. then remaining in his hands, which 
were then agreed to be delivered to the Corporation ; ; tho it 
was not ſo much as alledged by the reſpendent in his bill, or 
any wiſe proved in the cauſe, that the ſame were ſo delivered, 
but the contrary appeared.—And the ſubſtance of the eighth 
exception was, that tho' it appeared. to the officer by the 
proofs in the cauſe, that Colonel Rufſe// and Bodkin, as well 
before, as after the perfection of the ſaid ſecurities, continued 


not receive any part of the ſaid arrear of 4020. 55. 4.4. or any 
of the faid ſecurities for 1447. ; all papers relating to accounts 
being, by the ſaid order for cancelling the releaſe, to be 
given up to the Colonel, and the ſaid Bod#in being thereby 
to pay him all monies, in his hands due to the Corporation; 
yet the officer refuſed to allow the appellants the ſaid ſums, « 

any of them : And notwithſtanding the reſpondent did not 
produce any proof, that the aid particulars of the arrears, and 
the pledges were delivered up to the Corporation, or that the 
ſaid Corporation had received the ſame; but by the proofs in 
the cauſe it appeared, that the Colonel and Badkin were in 
receipt of the ſaid Corporation revenues; yet, both the {ad 
exceptions were oyer-ruled. — The ſubſtance of the fourth 
exception was, that the officer had made no allowance, for 
the time the papiſts diſpoſſeſſed the proteſtants of the ſaid 
revenue, or for the time of the rebellion ; but had charge 
the appellants with 10/. per cent. per ann. for 34 month 
and. 18 days; it was therefore ordered, that the appellant 
thould have an allowance of two years intereſt only; notwiti- 


fnding the intereſt computed, trebly exceeded the _ 
whic 
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which the bond was entered into, and that Colonel Ruffelt 
and the reſpondents, did not make any demand of the ſaid 
debt for fifteen years. — The ſubſtance of the fifth excep- 
tion was, that the officer refuſed to allow the appellants the 
ſum of 4007. in the ſaid | Rever?'s hands, in truſt for Colonel 
Ruſell, which, by the ſaid order of Council pracured by 
him for cancelling the ſaid general releaſe, was, by his own 
agreement, to be forthwith paid to him, and Which! he did 
ot might have received, ſeveral dealings having paſſed between 
him and Revert; but, on the contrary, gave Bodkm credit for 
the ſame againſt the appellants, contrary to the order of 
reference ; and notwithſtanding the appellants counſel offered 
to try it at law, whether Colonel Ryfe// did not receive the 
zool. from Revett, by an iflue to be directed for that purpoſe, 
and at the peril of cofts; yet the exception was over-ruled,— 
The ſubſtance of the ſeventh exception was, that tho 'the officer 
found the rents of the Corporation lands, from Michaelmas, 
1684, to Michaelmas, 1686, to amount to 1147.5 yet, he gave 
the appellants an allowance only of 1 5. 45. 6d. for the rent 
which appeared to be an arrear due at Michaelmas, 1 686, and 
vas recovered by Ruſſell in his own name in March, 1687 ; 

and which was a proof that he did, or might have received all 
former rent and arrears ; yet this exception was alſo over-ruled. 
And the ſubſtance of the ſeveral other exceptions, was againſt 
an allowance of 71/. 13s. 8d. for mending the ſteeple and 
bells, which was twice charged ; and other ſums for, the 
repair of the citadel and dwelling- houſe, | and other purpoſes, 
vhich were no Corporation charge; and alſo againſt an allow- 
ace of rent abated, where no credit was given to the appel- 
lants for the rent : But theſe ſeveral exceptions were likewiſe 
orer-ruled, and the officer was directed to amend the faid 
double charge, and make up his report accordingly. And the 


1720, made up ſuch amended report, did thereby report 
maning due to the reſpondent from the appellants, on the 


20731. 12s. 6d. 


On the 25th of June, 1720, upon motion of the reffionderits 
counſel, but without giving the uſual day for excepting, the 


2 | decree 


lad officer having, in purſuance thereof, on the 2 3d of June, 


ibth of February, 1719, for the ſaid ſum of 700l. and intereſt, ; 


Court was pleaſed to confirm the ſaid report abſolutely; and 
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= \ Weng to * reſaondent the ſum of 29731. 220. 6d wi 

— antereſt for the ſaid 700 J. to that day, making together 
2997 J. 85. 14. with intereſt; and alſo decreed; an injunction, 
to put the reſpondent in poſſeſſion, until the ſaid ſum with 
intereſt, and 784. 195. 104. coſts: of ſuit, (ſhould be paid. 


T:Lutwyche. | From the faid ſeveral orders and decrees of the 25th of 15 
S. Mead. 1715, 1ſt of February, 1719, and 21ſt and 25th. of 55 
1720, the appellants appealed ; inſiſting, that the iſeiffo 
of the. reſpondent's bill, on the 3d of Fuly, 171 3. ought,” upon 
2 the re-hearing, on the 25th of May, I71 5, to have beet 
affirmed; and no account directed, in regard no demand hat 
been made for fifteen years; and that there had been no tranſ. 
actions between the Corporation and Colonel Ruſelt ſince 
1 686, when the Auditors reported, that he was or "might 
have been paid; and therefore, upon the circumiſtänces df 
this, caſe, it was humbly apprehended, that the appellant 
ou ght to have had the benefit of the ſtatute of limitatio 
That che Colonel having taken ſufficient ſecurity for tor 
than his full demand, and having abſolutely releaſed the Cor! 
poration, he could not re-aſſume the ſame, without a corporats 
act. regularly made; the Corporation not being bound by al 
order made by him, or any Common- Countil of the town, 
in manner aforeſaid, as not being a corporate act, or under 
, 7 "they: Corporation ſeal. That the ſecurity ſo given for tic 
825“. was. not inſolvent, nor was Colonel Ruffell, by av 
corruption or fraud of the Corporation, forced to give up hi 
aid ſecurities; but the ſame was done upon his own appli 
cation, and when he was in full poſſeſſion of all the revenue 
of the Corporation; on the contrary, his proceedings in relation 
thereto, were carried on and proſecuted in a very unfair ani 
illegal manner. That the reſpondent's demand, if any, lay 
againſt the obligors, and he ought to have ſued them, ot # 
leaſt have made them parties to his bill; ſo that they might 
have been thereby obliged to account, either with the reſpo; 
dent or the Corporation, for what they had received of che 
faid- revenues, towards paying the ſums for which they ſoo 
ſecurity. That if the reſpondent was entitled to an account 
he ought not to have had an allowance of more than the 1 
for which the bond was entered into; and eſpecially in 


caſe of ſo ſtale a demand, which appeared to have bes 
neglecte 


Zi¹ VV —ñ—.— —— — 2 


Cales in Parliament. 


IFRS F S ME 

neglected for fifteen years: And the appellants ought to have 
had credit for the 300 J. in Revett's hands, which Colonel 
Nuſſell. on cancelling the ſecurity, agreed to take, and which 
he either received, or might have compelled Revert to have 
paid; and for the 402 J. 56. 4 d. arrear, and the 1444. due 
on the pledges, which the Colonel, or his agent Bodkin did, 
or might have received. That in regard the Colonel, from 
November, 1694, during his life, never proſecuted any account 
for his demand, nor did the reſpondent after his death, till 
December, 1709, commence or proſecute any ſuit for the ſame ; 
it was apprehended, that no intereſt ought to have been decreed 
him for that time; or at leaſt, that the intereſt ought to have 
been mitigated, and not decreed at ſo large a rate as 101. per 
cent. for ſo long a time as 34 years and upwards. That the 
zppellants ought to have had credit, for the rent of the Corpo- 
nation lands; there not appearing to have been any obſtruction, 
to prevent Colonel Rufſe//'s receiving ſuch rent. And, that 
ſeveral of the ſuis allowed the reſpondent by the report, to 
diſcharge Colonel Ruye/ of the fums he received, ought not 
to have been admitted ; becauſe thoſe payments no way related 
to the Corporation, nor was there any corporate act to juſtify 
his paying the ſame : It was therefore hoped, that the ſaid 
orders and decrees would be reverſed, and the reſpondent's bill 
diſmiſſed, | ge I hg 


On the other ſide, it was {aid to be well known, that in 
1686, King James II. was modelling all the corporations in 
Ireland, and putting in popiſh magiſtrates ; that the obligors, 
being proteſtant magiſtrates of the town of Galway, and in 
poſſeſſion of the town's revenues, in order to enable them to 
pay the debt to Colonel Ruſſell, for which they had given their 
bonds ; it was apprehended, (as it afterwards happened) that 
they were ſoon to be turned out of the magiſtracy, and papiſts 
Put in their places; they therefore deſired Colonel Ruſſell to 


gut | 
— Gliver up their bonds, on their delivering up his releaſe 
uy Which was accordingly done by an order of Common Council, 


a the 14th of May, 1686, made with the unanimous conſent 
af the Corporation, and confirmed by a ſubſequent order of 
de 18th of the ſame month. That the giving this ſecurity 
the magiſtrates of the town, was evidently done for the 
ter ſecuring to Colonel Ruſſel his debt, and the more 
| vor. II. 4 D ſpeedy 
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— ſpecdy payment of it, which was to be in twelve months 


1721. 


— — 


being fifty in number, ſo that it was impoſſible for the reſpon- 
dent to be prepared to anſwer them; but if the appellants hal 


DrexzzEs 
reverſed. 
Jour. vol. 21. 


p. Sog. 


impowered Revett and the other bonds-men to receive tbe 


time; and tho' ſuch bonds were given, the debt ſtill remained 
unpaid, and no injury was done to the town by Colonel 
Rufjell's delivering up theſe ſecurities ; for the debt which 
was to be paid by the town to the bonds-men, while the 
bonds remained in force, was to be paid to the -Colonel, after 
thoſe bonds were delivered up. That the bonds to Colonel 
Rufjell, being entered into on the 5th of Aptil, 1683, the 
Corporation, by an order of the 4th of May following, 


revenues, by virtue of which order, Revett received zool. of 
thoſe revenues; but when the bonds were delivered up, in 
eaſe of the bonds-men, and not in eaſe of the town, the Cor- 
poration from thenceforth became Colonel \ Ruſſell's debtors; 
ſo that it was not in his power to compel Revett to pay him 
this 300/. nor did he in fact ever receive it. That Colonel 
Ruſſell was an infirm man, much afflicted with the ſtone," and 
actually died under the operation to be cured of it; and after 
his death, the reſpondent had great difficulties | and many 
fuits with his mother-in-law, before he could get poſſeſſion 
of the ſaid ſecurities; and theſe were the* reaſons, why the 
Corporation was not proſecuted for the ſaid debt, ſooner than 
the year 1709. That as to the allowances made to the reſpon- 
dent by the report, the objection was too general, thoſe ſum: 


given notice, what particular ſums they objected to, as in fair- 
neſs they ought to have done, the reſpondent would have been 
able to give a very full and ſatisfactory anſwer thereto. And 
therefore it was hoped, that the complaints of the appellants 
would appear frivolous and vexatious, and that the decrees and 
proceedings would, in conſequence, be affirmed, and the appel 
diſmiſſed with coſts. 5 | 


Bur, after hearing counſel on this appeal, it was ORDERED 
and AD JUDGED, that the faid orders, report and decree, and 
all proceedings thereupon, ſhould - be reverſed : And it 1 
further ORDꝶERED and ADJUDGED, that the reſpondent's bil 
in the Chancery of the ſaid Court of Exchequer in Trelard, 
ſhould be diſmiſſed. — 
eee ed | Franc) 
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Francis, Lord Biſhop of NRocheſter, Dean) 
of the Collegiate Church of Saint“ 
Peter, in Weſtminſter, Michael Evans, | 0 
Clerk, Lawrence "Broderick, Robert (Appellants, Caſe 47. 
Cannon, and Harry Barker, Doctors 
in Divinity, Prebendaries of the ſaid | 
Collegiate Church, = — 


— 


The Attorney-General, at the relation] 
of Nicholas Only, Thomas Dent, Tho- 
mas Lyndford, and Edward Gee, | 
Doctors in Divinity, Samuel, Lord $ 
Biſhop of Carl:/le, Five Prebendaries | Reſpondents... 
of the Collegiate Church aforeſaid, age eat 
Nobert Friend, Doctor in Divinity, 
Maſter of Weſfminſſer School, and 
William Farrar, Eſq. A ALES | 


Tov 


——̃ 4 


16th May, 1721. 


ns . 
ng IR Edward Hannes, Knight, by his will, dated the 5th of viner, vol. 4. 
ad May, 1708, directed his executors, Doctor Jobn Waugh, p · 5 oi. ca. iz. 
r- and 7% ph Shale, to lay out 10001. in erecting a lodging for the 


forty King's ſcholars, in Weſtminſter School, in ſuch place as the 
Dean and Chapter ſhould direct; and in contriving whereof, he 
delired, that Sir Chriftopher Wren, and Doctor Aldrich, then 
Dean of Chrifteburch, Oxon, ſhould be conſultee. 
After the teſtator's death, and before this legacy was paid, a 
ſuit was inſtituted in the Court of Chancery, by Temperance 
Hennes, his daughter and only child, againſt the executors, 
for an account of his eſtate ; and by the decree made on the 
tearing of that cauſe, before Lord Chancellor Harcourt, on the 
th of July, 1711, it was, inter alia, ordered, that the 1000“. 
would be laid out in building lodgings for the ſaid ſcholars, 
n ſuch place, as the ſaid Dean and Chapter ſhould. direct; 
Who were to conſult Sir Chriſtopher Wren in contriving thereof. 


But 


ficient ; and Sir ChriPopher Wren having adviſed to lay out thy 


all thoughts of a new building were laid aſide ; and on the 20 


applied for, and obtained his Majeſty's bounty of 10001. and! 
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But when it came to be confidered, how much an entire ,,, 
building would coſt, the legacy was found to be greatly ing; 


legacy in repairing the old Dormitory, for the intended purpot: 


of April, 1713, an order was made in the above cauſe, thy 
the legacy ſhould be applied in repairing the old room: 1, 
conſequence whereof, lodgings were taken for the ſcholar, 
and they were actually removed, till the propoſed repairs ſhoul 
be compleated. 


There being, however, ſoon afterwards, a proſpect of raiſing 
benefactions ſufficient for a new building, the former deſign wy 
reſumed; and at a chapter, held for this purpoſe, on the "th 
of January, 1713, an act was made, that a new Dormitory ſhould |; 
erected in the College-Orchard, according to a plan that ty 
produced. And accordingly, the Dean and Chapter, on renew. 
ing a leaſe to one Allen, of a meſſuage and ground, next adjoin- 
ing to that part of their garden, where the new building wa 
intended to be made, did, in two feveral chapters, held on the 
8th and 18th of February, 1714, make proviſion for ſuch 
building in their ſaid garden, by expreſſly ſtipulating in ſuch 
leaſe, that the Dean and Chapter might erect the ſame, notwith- 
ſtanding any obſtruction thereby to be given to the lights of M. 
Allen's houſe; and might uſe a part of his ground for that 
purpoſe, marked in a plan annexed to his leaſe in a yellow ſhadvu; 
and for theſe privileges they gave him a confideration in his fine. 


In further proſecution of this deſign, the Dean and Chapter 


preſent of 5007. from his Royal Highneſs the Prince of Wat, 
beſides ſeveral other benefactions, which would have enabled 
them to compleat the intended building; and therefore, at ! 
Chapter held on the zoth of December, 1718, they renewed 
their former act, of the 7th of January, 1713; and at another 
Chapter held on the 2d of March, 1718, both thoſe acts were 
confirmed. hs 


But the reſpondent Doctor Friend, having, in the mean tins 
purchaſed Mr. Allen's leaſe, and apprehending that it might 
be leſſened in value, by the intended building; he prevailed 


upon 
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upon the other reſpondents, to join with him in an oppoſition 
to this deſign. 


Accordingly, on the gth of May, 1719, an information was 
exhibited in the Court of Chancery, by the Attorney-General, 
at the relation of the reſpondents, againſt the appellants, and 
Doctor Thomas Spratt, another Prebendary, fince deceaſed ; 
alledging, that the Relator Doctor Friend's houſe purchaſed 
of Allen, would, by the new building, be rendered of little or 
no value; that the garden was aſſigned to the uſe of the Pre- 
bendaries, together with a dwelling houſe for each, of which 


düiſtinctly in right, and as the corps of ſuch Prebend, where- 
unto the ſaid garden, and the uſe. thereof, was in common to 
their reſpective houſes, and made part of the corps of their 
reſpective Prebends ; and which the Dean alone, or, together 
with any part, or all of the ſaid Prebendaries, had not, nor could 
have any right, power or authority, to diſpoſe of, alter, apply, 
or convert, either in the whole, or any part, to any other uſe 
whatſoever ; and that the building therein, would deprive them 
of great part thereof: That the ſeveral Chapter acts for building 
in the ſaid garden, were obtained by ſurprize, and not binding: 
That the Relator Doctor Friend, was ſeiſed of a court-yard 
leading from the ſchool to the garden, for life; not ſubje& 
to any other controul or uſe, which would in part be taken 
away : That the houſes of the Relators Dent, Only and Farrar, 
would be deprived of their light, air and proſpect: That the 
light of the School-room and Muſzum would be taken away, 
and that the garden was not ſo convenient a place, as where the 
old lodgings ſtood, nor would the ſoil bear a foundation; and 
therefore they prayed a perpetual injunction, to ſtay ſuch build- 
ng in the garden. 


The defendants having anſwered, and the cauſe being at iſſue, 
ſeyeral witneſſes were examined on both fides ; who proved, 
tat in the leaſe to Allen, a power was reſerved to erect ſuch 
building in the garden, and an allowance made him in his fine 
for the ſame ; and that Doctor Friend approved of the intention 
of building there, till after he purchaſed that leaſe : That 
tie fite of the collegiate church of Weſtminfler, and the ſeveral 
nds and tenements thereto belonging, in which were included 
Vor. II, 4 E the 


they were reſpectively ſeiſed in their demeſne as of freehold, | 
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F—_— the prebendal houſes, the garden, ſchool, and old lodging room 
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were by letters patent, under the Great Seal of England, dated 
21 May, 2d Ehz. granted by her ſaid Majeſty to the Dean and 
Chapter, and their ſucceſſors, and were ſtill veſted in them, 
and had been conſtantly diſpoſed of and managed by, and 
according to reſolutions and acts made in Chapter; and that 
all the Chapters which had been held relative to the building: 
new Dormitory, were regularly afſembled, and all the acts duly 
made and entered, according to the uſage and conſtitution of 
the faid church, on various occaſions, and at very diſtant times; 
fo that there was no colour for pretending any ſurprixe, in that 
reſpe& : —— That the garden, after the completion of ſuch 
intended building, would be more uſeful and ornamental thay 
it was before; and no part of the ground of it would be taken 
away, but that on which the pillars in the piazza walks, under 
the new intended Dormitory, were to ſtand, and a ſmall part 
at each end, where the ſecond Maſter's lodgings, and offices, 
were intended to be built: That the little yard claimed 
by Doctor Friend, was the undoubted property of the Dean 
and Chapter, and was, by their permiſſion, uſed as the ſchool- 
garden, and ſo ſtyled in their acts; but was never the garden of 
the chief, or either of the ſchool-maſters ; that one part of it 
was expreſſly reſerved to the Dean and Chapter, by a clauſe in 
Mr. Farrar's leaſe, and the other part of it was not intended 
to be built upon, but only to have an arch eight or nine feet 
broad, and about nine feet high from the ſurface of the ground, 
turned from wall to wall over a narrow part thereof, being 1 
ſmall gravel walk of which no uſe was made : T hat none 
of the Relators houſes would ſuffer any real prejudice, much 
leſs ſuch as would entitle them to obſtruct the building; bet 
would the ſchool or Muſæum, be damnified : — That the 
garden was, upon all: accounts, the moſt proper place for the 
building, and would ſufficiently bear the foundation of it ; and 
that there were much greater objections, in point of propeit) 
expence and convenience, to the erecting a new building, l 
the place where the old lodgings ſtood; particularly, that th 
King's ſcholars muſt lie in private houſes for two 0T thre 
years, while the chamber was rebuilding, which would ruin tte 
diſcipline of the place. 
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On the 20th of June, 1720, this cauſe came on to be heard 
before the Lord Chancellor Parker ; when his Lordſhip was 
pleaſed to order, that the parties ſhould proceed to a trial at 


following iſſues; whether the Relators, the Prebendaries, had 
ſuch a right or intereſt in the garden, as that the Dean and 
Chapter could not, without their conſents, lawfully build 


Doctor Friend, had ſuch a right and intereſt in the little garden, 
as that the Dean and Chapter could not lawfully build thereon, 
without his conſent, according to the ſaid plan; and whether, 
if the ſaid building ſhould go on, it would be ſuch a nuiſance 


to the Relators Dent and Farrar, as that they might lawfully 
ſtop the ſame. | 


From this order the defendants appealed ; contending, that 
there was not the leaſt proof in the cauſe, that the Dean or any 
of the Prebendaries, had any diſtin or ſeparate intereſt in the 
garden; and therefore it was conceived, no queſtion could 
ariſe at law, whether the Dean and Chapter had a right to 
diſpoſe of any ground belonging to them in common, to public 
uſe and benefit, which was the appellants ſole aim; whereas, 
the reſpondents appeared to act from views of private intereſt 
and convenience only. That the little garden, or court yard, 
claimed by Doctor Friend as his freehold, was, and plainly 
appeared to be, the undoubted freehold of the Dean and 
Chapter, though by their permiſſion uſed as the ſchool-garden ; 
part thereof being expreſſly reſerved to the Dean and Chapter, 
by a clauſe in the reſpondent Farrer's leaſe; and, if building 
a ſmall arch over part of it, ſhould in fact be any incon- 
yenience, yet it was ſo minute, that the ſchool-maſter ought 
not, on ſuch a trifling conſideration, to obſtruct a charity, intend- 
ed for the good of the ſcholars. That it was manifeſt, from the 
proots in the cauſe, that the houſes of the reſpondents Dent and 
Farrar, would not be damnified by the intended building; much 
leſs in any ſuch degree, as to entitle either of them to obſtruct 
it, That no clear proof being made, of any one material 
point alledged by the reſpondents in their bill, nor any doubt 
remaining, touching any one material fact inſiſted on by the 
Ppellants ; No point of law could ariſe in the caſe, but what 
nt, and ought to have been determined by the Court of 


I Chancery ; 


law, at the bar of the Court of King's Bench, upon the 


thereon, according to the plan propoſed ; whether the Relator, 
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Chancery; and eſpecially in the caſe of a charity, where the 
moſt expeditious, and leaſt expenſive methods, ought to be 
adopted : And therefore it was conceived, that the Court ought 
Finally to have determined the place, where the building ſhould 
be erected. That it was plainly the intention of Sir Egwary 
Hannes, the teſtator, that a new building ſhould be erected; ang 
it was not pretended by the reſpondents, that there was any 
place ſo proper for the erection of ſuch building, as either the 
common garden, or the ſcite of the old chamber. But it 
appeared by the proofs, that neither the contributions already 
received, or thoſe juſtly expected, could be properly laid out 
in rebuilding the old chamber, in the place where it ſtood; or 
if they. could, yet the rebuilding it there, would be liable to 
all the objections, which, with any colour of reaſon, were 
urged againſt building it in the garden, and would moreoyer 
be attended with more, and much greater inconveniencies; 
whereas there was ſatisfactory proof, that the common garden 
was the moſt convenient place for the ſcholars, with reſpe& to 
their health, learning and virtue. And therefore it was hoped, 
that the decree directing the ſaid iſſues would be reverſed; and 
the information diſmiſſed with coſts. | 


On the other fide it was argued, that if the reſpondents had 
only ſhewn a reaſonable foundation, and probable evidence of 
a right, which they had long enjoyed, and claimed as their 
freehold ; the Court of Chancery ought not to deprive them 
of it by a decree, without giving them an opportunity of 
having the ſame tried and determined by the courſe of the 
common law. That as to the firſt iſſue, it appeared by the 
ſtatutes of the college, that the garden was appointed by the 
founder for a common garden; and tho' the whole ſcite of 
the College was granted to the Dean and Chapter by charts, 
yet that charter, like all other college charters, was reſtrained 
by the ſtatutes ; according to a clauſe in the charter, that the 
college ſhould be ordered, ſecundum ordinationes regis 0 
fatuta its vel ſucceſſoribus ſuis per nos in quadam indenturd, 
pofterum fienda ſpecificand. et declarand. That the Prebendarte 
had accordingly enjoyed this garden, or orchard, ever ſince the 
foundation of the college, and were always thought to have © 
right in it; as appeared by ſeveral acts of Chapter, and pi 
ticularly by one in the year 1639, wherein is this cla 


«© That none but the Prebendaries living and reſiding ele 
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« enjoy the benefit thereof, as of right they ought to do.“ 
That this right was conveyed to each Prebendary, by his patent 
ander the Great Seal, which entitles him to the houſe, and all 
other accommodations of his immediate predeceſſor, in theſe 
words; Concedimus A. B. canonicatum five Præbendam modo 
nacant, c. Habend. et tenend. prædict. canonicat. five Præbend. 
prefat. A. B. durante vita, una cum omnibus et fingulis Profit. 
commoditat. Domibus, Manſionibus ceteriſque juribus quibuſcungue 
dio canonicat. five Præbendæ quovis modo pertinent. adeo plene, 
ere et integre, ac in tam amplis modo et forma, prout C. D. aut 
aliquis al. predeceſſor, Sc. That this garden was a great accom- 
modation to houſes, that had no tolerable outlets or gardens 
belonging to them, which was the caſe of all the old prebendal 
S houſes; and if the majority of any Chapter had a right to take 
away a part of this garden, they might take away the whole ; 
and even the houſe of any Prebendary, as it all depended on 
the ſame reaſon. That as to the ſecond iſſue, the reſpondent 
Doctor Friend, had a grant under the ſeal of the Dean and 
Chapter, in which, “they, for themſelves and ſucceſſors, con- 
« ſtitute him chief Maſter of the ſchool; to hold the faid 
* office, and all profits, lodgings, and all other accommodations 
«* thereunto belonging, in as large and ample manner as Doctor 


« Knipe, or any other of his predeceſſors, held or enjoyed the 


* fame, for and during his natural life :” 


: d by virtue of 
of which grant, Doctor Friend took poſſeſſion of this little garden, 
G in the fame manner as he took poſſeſſion of his houſe or lodgings, 
he and had enjoyed it ever fince. And it was fully proved in the 
he cauſe, that this little garden called the Schoo/-Garden, had been 


poſſeſſed and enjoyed by Doctor Buſby, Doctor Knipe, and 
Doctor Friend ſucceſſively, and uſed by them as their own 


particular garden, of right, excluſive of all others; and that 
they alone ſucceſſively had the key, enjoyed the produce, and 
pad the gardener for looking aſter it. And as to that part of 
the garden, which the appellants alledged, was reſerved to the 
Dean and Chapter, by a clauſe in Mr. Farrar's leaſe ; it was 
tue, there was a little piece of ground reſerved in the leaſe, 
nd alſo in a former leaſe of the ſame houſe to Doctor Forreſter ; 


” granted, this piece of ground was by act of Chapter, 


ut it was alſo true, that after this leaſe to Doctor Forreſter 
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« church, ſhall have a key to the orchard ; that the orchard ew 
« being reſtored to its former privacy, the Prebendaries may —.— | 
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re ' 12 December, 168 5, added to the fehool-gardeti, and orferey 
ww to be always thereafter annexed and continued to it; Thy 
Doctor Baſby and Doctor Knipe, accordingly enjoyed the garden 
with this addition; fo that it was fo far from being, by that refer. 
vation, the right of the Dean and Chapter, that it belonged 
to Doctor Friend as his right and freehold, by virtue of his 
conſtitution, as the reſt of the garden did; and therefore he 
inſifted, that the appellants could not build thereon, nor tum 
an arch over the other part of the garden, according to their 
plan, without his confent. As to the third iſſue it was proved, 
that the intended building in the common-orchard, or garden, 
would ſtand within leſs than five yards of Doctor Dent's pte- 
bendal houſe, and in right angles with it, and would conſe- 
quently obſcure his light and intercept his air; and that the flair. 
caſe, thro' which the ſcholars were every day very frequenth 
to paſs, was next to his beſt rooms at the fame diftance, and 
would therefore be a perpetual annoyance to him ; beſides, that 
while the new Dormitory was building, which might be ſeveri 
| years, he would not be able to live in his houſe. That the 
fecond Maſter's lodgings, part of the intended building, would 
ſtand within ten yards fronting the windows of Mr. Farrari 
beſt rooms, and overlook them, and within five yards of hs 
fide windows; and ee therefore very much obſcure his 
lights, and totally intercept the proſpe& and air of the common- 
garden, which by his leaſe he ought to enjoy, and for which 
he had paid a conſiderable fine. As to the pretence of the 
appellants, that the .reſpondents did not make the leaſt objec- 
tion to the building in the common-garden, till the reſpon- 
dent Doctor Friend purchaſed Mr. Allen's leaſe, and that the 
minute damage which he imagined he might ſuſtain in ſuch 
leaſe, was the firſt occaſion of this ſuit, and that he prevailed 
with the other reſpondents to let their names be made uſe of in 
the preſent information ; it was anſwered, that the reſpondent 
the Prebendaries, were well known to have been conſtantly and 
uniformly againſt any building in the common-garden, both 
in the time of the late and of the preſent Dean; and that © 
ſince the year 1711, when this project was firſt mentioned, th" 
generally had heen a greater number of Prebendaries againſt 
than for it; ſo that the reſpondents were not prevailed Up” 
by Doctor Friend, but voluntarily and heartily entered up 
a defence of their own rights. That the reaſon 4 
3 rin 
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is ſuggeſted by the appeal, proceed from any intereſt he had 


hat ſuch building would be attended with many 184 8 
diſadvantages to the fchoot and ſcholars; (whoſe good he 


judge of, as any of the appellants were;) and that the fituation 


of the ſaid leaſe: It was therefore a ſurmiſe without 


might ſuſtain in that leaſe, wag the firft occaſion of this ſuit ; 
he not having thought of any ſuit, till he was applied ta by 
ſome of the reſpondents, the Prebendaries, to join with them 
In defending their ſeveral rights, and oppoſing a deſign ſo 
| generally prejudicial and inconvenient. — To preſerve which 


others, the reſpondents humbly inſiſted on a trial at law accord- 
ing to the decree; and hoped, the Houſe would not deprive 
them of any benefit which they might have by the law, of 
being protected in their juſt rights and properties. 


Bur after hearing counſel on this appeal, it was oRDFRED 
and ADJUDGED, that the decree therein complained of, ſhould 
be reverſed : And it was declared, that the college-garden was a 
more proper place for building a Dormitory, than the place 
where the old Dormitory then ſtood ; and that a building ſhould 
be carried on in the ſaid garden, according to the plan propoſed, 
ſo ſoon as conveniently might be, doing as little damage to the 


the | 
lid garden in erecting thereof as poſſible; and that proper 
te directions ſhould be given, from time to time, in order thereto, 


by the Court of Chancery: And it was further oRDERED, that 
© much of the information, or bill, exhibited by his Majeſty's 
Attorney General in the ſaid Court, at the relation of the 
telpondents, as prayed a perpetual injunction, to ſtay the build- 


ann in the ſaid college- garden, ſhould ſtand dic. 


Friend's oppoſing a building in the common- garden, did not, 


u the leaſe granted to Mr. Allen, but from a full perſuaſion, 


believed himſelf as much concerned for, and as capable to 


of the old Dormitory was much more convenient far that 
purpoſe, 2s he had declared long before he had any thoughts 


foundation, that the minute damage which Poctor Fr = 


rights, and to prevent ſeveral grievances to themſelves and 


DECREE 
reverſed. 
Jour. vol. 2 1. . 
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Caſe 48. Robert Roch fort, Eſq. 10 oh Appellant. 
Francis Creſwick and Mary his Wiſe, = Reliponden;, 


22d May, 1721. 


Viner, vol.s. TLLIAM Ridges, an Alderman of London, being ſeiſed 
P-533- e. 34. f 
in fee of certain lands in the counties of Meath and Wes. 
ford, in Ireland, did, by his will in 1670, deviſe the fame to 
His eldeſt fon William, for life; and in caſe of his death, 
without iſſue, amongſt the teſtator's fix younger children, 
Foſeph, Fobn, James, Charles, Mary and Sarah, in fee. 


William, the ſon, in 1672, made a leaſe thereof for 41 years 
to one Robert Quelſb, at the rent of 240/. per ann. and in 1691, 
died without ifſue ; whereby the lands veſted in the ſaid fir 
younger children, in fee. 7 


The appellant having purchaſed the ſhares and intereſt af 
Joſeph, John, James, Charles and Sarah, in the lands, and 
the reſpondent Francis Creſwick, having married Mary, the 
other daughter, and being thereby intitled to a fixth part af 
the lands in her right, and Sir Richard Holford, being a 
creditor of Creſwick's, and having outlawed him in Ireland, in 
1696, and obtained a cuftodiam of his ſaid ſixth part of the 
lands in Meath; the appellant, in 1697, agreed to take the 
ſame of the ſaid Sir Richard Holford, at the rent of 49. 
per ann. 5 | | 


The appellant being thus in poſſeſſion of the ſixth part of 
the ſaid lands in Meath, under Sir Richard Holford, the reſpot- 
dent Francis, in 1702, propoſed to ſell his wife's intereſt 
| all the lands in Meath and Wexford, to the appellant; where 
upon, certain articles were executed by them, dated the 20tt 
of September, 1702, whereby the reſpondent Francis agreed, 
f that he and the ſaid Mary his wife, together with one Knight, 
his brother-in-law and truſtee, ſhould, on or before the 25t ol 
March then next, by fines, common recoveries, or ſuch olle 
conveyances as the appellant ſhould adviſe, convey to him and 
his heirs, all their eſtate, ſhare and demand, in and to th 
ſaid lands, diſcharged from all incumbrances. —— And th 
reſpondent 
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reſpondents and Knight were, before . the 28th of November 


eſtate: And the reſpondent Francis did thereby aſſign and 
releaſe to the appellant all rent and arrears of rent and mean 
rates, due before the articles. And before the perfection of 
ſuch conveyance, he was to procure a diſcharge from Sir 
Richard Holford, of all his demands. upon the ſaid lands. 
And for the appellant's better ſecurity from Sir Rzchard's 
debt, he was to retain ſo much of the purchaſe-money in his 
hands, as ſhould ſatisfy Sir Richard; which was to be allowed 
the appellant, in part of the purchaſe-money, and the remain- 
der thereof, if any, was to be paid as after mentioned. And 
by theſe articles, the appellant was to account with Sir Richard 
Holford as formerly, viz. for one half year, commencing the 
iſt of May, and ending the iſt of November, 1702; from 
which time, the reſpondent Francis was to indemnify the 
appellant, from any farther account with Sir Richard. 


And in conſideration of this conveyance, the appellant 
agreed to pay 1500/. ſterling in England, viz, 100. upon 
perfection of the articles; and 200/. more to Fohn Scroop, 
Eſq. as ſoon as the ſaid Fohn Scroop and the reſpondent Mary, 
ſhould notify to the appellant, their conſent and approbation 
of the articles; (which ſum of 2007. was to be for the ſole 
and ſeparate uſe of the ſaid Mary) 600/. more, immediately 


after Sir Richard Holford ſhould be ſatisfied his debt, if any 
remained, to be paid to the reſpondent Francis, on or before 
the 2 3th of December then next. FLY | 


Altho' by theſe articles, the appellant made the purchaſe- 
money but 1500. and therein blended together the arrears 


ment was made for two diſtint ſums, viz. 1200/. for the 
lands, and 5o0/, for the arrears ; of which laſt ſum, I90/. 
Was ſuppoſed to have been then paid, v72. 160/. to Sir Richard 
Holford, tho' no more than 1201. was paid him, and zo!. 
paid in London, tho' no more than 20/7. was actually paid, 
ad 10/. more was promiſed to be made good. After the 


Knight, her truſtee, ſignified their conſent thereto, and that 
Vox. II. 4 G they 


* : \ 
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after perfecting the conveyances ; and the remaining 600/. 


of rent and the purchaſe-money for the lands; yet the agree- 


decution of theſe articles, the reſpondent Mary and Mr. 
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then next, to ſwear what incumbrances affected the faid Gps 
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they and the reſpondent Francis, were ready to perform jy 
\ came; but the appellant did not pay the faid 2001. till Jum, 
203, and then took a note from Mr. Scro9p, whereby jy 
agreed, -that it ſhould remain in his hands, till the CONvey. 
ances were executed; and in caſe they were not perfected 
within ſix months, that the money ſhould be repaid; altho 
within two or three years afterwards, all the money, except 
401. was, by the appellant's conſent, at ſeveral times, pail 


by Mr. Scroop to the reſpondent's wife, to ſupply her neceſ. 
ſities. | 


The appellant, not taking any other ſtep towards perform- 
ing the articles, altho' the title deeds were in his own cuſtody, 
anfl application was, from time to time, made to him for 
that purpoſe, and the circumſtances-of the reſpondent Fran: 
being thereby rendered deſperate; he, in May, 1704, rafhly 
made an attempt on the appellant's life, by ſtabbing him in 
St. Andrew's church; for which he was fined and impriſoned 
till the year 1713; but during all the time of his impriſon- 
ment, the appellant never made any application to have the 
conveyances perfected, but contented himſelf with the quiet 
enjoyment of the eſtate. 


At length, in the year 1713, the appellant, on terms of tie 
reſpondent's, obliging himſelf by a bond in the penalty d 
zool. to depart the kingdom of Ireland, and never to return, 
conſented to his enlargement from priſon ; but never ſaid any 
thing about procecding in his purchaſe, as thinking when be 
had got the reſpondent out of the kingdom, he ſhould reſt a 
quiet in the poſſeſſion of his eſtate, under the title he then 
had. And altho' application was afterwards made to the appel 
lant to proceed in his purchaſe, he refuſed the ſame, and 


declared he owed the reſpondent no money, and would po 
no more for him. ol 


The reſpondent Francis, looking upon this conduct as f 
waiver of the articles, did, in the name of himſelf and bi 
wife, and in her right, in January, 1716, exhibit a bill in 
the Court of Chancery in Treland, againſt the appellant and 
Sir Richard Holford, and others, for an account of the fixti 
part of the rents and profits of the premiſſes, and that the 
articles might be ſet aſide; or, if the Court ſhould be ; 

OP1NiC” 
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, to eſtabliſh the articles, that the appellant might be 
obliged to perform the ſame, and pay his purchaſe-money with 
intereſt. | 


To this bill the appellant anſwered, and pleaded the reſpon- 
4ents outlawry, at the ſuit of Ho/ford ; and denied that he 
came into poſſeſſion under the articles, or under the reſpon- 
dents title, but under the cuſtodiam, though Holford had no 
aa ladiam of the Wexford eſtate. But this plea being over- 
ruled, the appellant anſwered again ; and alſo exhibited a crofs 
bill, to have a ſpecific performance of the articles. 


On the 1ſt of June, 1720, the cauſes were heard, when the 
Lord Chancellor took time to conſider of the matter; and 
having afterwards ordered the cauſes to be further heard, they 
Were accordingly heard by his Lordſhip, aſſiſted by the Chief 
Y ſuſtice of the King's Bench, and two of the Judges of the 


July, and the 1oth of November, 1720; when his Lordſhip, 
nth the concurrent opinion of the Judges, ordered and decreed, 
hat the appellant ſhould account before a Maſter, for what 
e did receive, or, without his own wilful default, might have 
received, out of the reſpondents ſixth part of the Meath eſtate, 
from the 1ſt of November, 1702, but not before; the meſne 
profits of that eſtate, from the death of William Ridges, jun. to 
{i Saints, 1702, being releaſed and difcharged by the articles; 
ind that the Maſter ſhould aſcertain what was due from the 
elpondent to Halford; and that the appellant, in the ſaid 
ccount, ſhould have credit for ſuch part thereof, as he paid 
oford, over and above the 160/.. and the 201. by the articles 
greed to be paid, ſo as the reſpondent ſhould be eaſed in 
boſe ſums : But if, upon the account, it ſhould appear, that 
he appellant had paid Holford, more money than was due to 
im, the appellant was to have no credit for ſuch over 
Payments; but was left to recover the ſame againſt Holford, 


nſent of the reſpondents, and not compulſory on the part of 
de appellant; Sir Richard Holford being never put into the 
flefſion of the reſpondents eſtate by the cu/todiam, nor any 


Junction iſſued thereon : And it was alſo decreed, that the 
Plant ſhould account with the reſpondents, for one ſixth 


3 part 


Common Pleas, on the 18th and 28th of June, the 18th of 


be could; ſuch payments being voluntary, and without the 


2 | 
3 O0 


— pet of the rents and prof ts of the Wexford eſtate, from th 
time of the attornment of the tenants to the appellant; hi 


1721. 
2 


1 2 Raymond. 
C. Phipps. 


for the performance of the articles; and that the appellant; 
IS bill ſhould be diſmiſſed with coſts, and an injunction 


inſiſting, that the articles ought to have been eſtabliſhed by 


Mary, in her anſwer to the croſs bill, declared her readinch 


'Tiifes in Parltament. 


Lordſhip declaring, that the purchaſe of the ſaid fixth part 
was fraudulent, the reſpondent” being then out of Polleſſion, 
and the appellant in poſſeſſion, tho' concerned as counſel fo 
the reſpondents, to recover the poſſeſſion for them. And it was 
further decreed, that ſo much of the reſpondents bill, 3 
ſought to ſet aſide the articles wholly, ſhould be diſmiſſed. 
and that the appellant ſhould be left to his action of covenant, 


warded. to put the reſpondent Francis into poſſeſſion. 


From this decree, the plaintiff in the croſs cauſe appealed; 


the decree, in regard they had been in part executed, and 
would have been executed entirely, had not the reſpondent 
Francis, after many years acquieſcence, refuſed 'to perform 
the ſame, altho' the appellant was always ready on his part 
That the appellant's croſs bill ought not to have been diſmiſſed 
with coſts, becauſe the articles were in part eſtabliſhed, even 
by the decree; and alſo becauſe the reſpondents did not, by 
their bill, abſolutely pray that the articles might be ſet aſidt, 
but prayed in the disjunctive only, that the appellant ſhould 
either account for the profits of the ſaid fixth part, or pay the 
purchaſe-money, with the intereſt thereof, according to tht 
articles, and which he was ready to do. That the reſpondent 


to comply with the reſpondent Francis, her huſband, in execut- 
ing the articles; and he, in his anſwer ſaid, that until filing 
his original bill, he was always willing to perform the fu 
articles; and therefore the decree ought to have confirmel 
and eſtabliſhed them, and directed a ſpecific execution, in 
regard there was no fraud, circumvention or ſurprize in obtain- 
ing them; and that at the time of their being executed, the 
rate of lands in Ireland was generally at twelve or thirteen 
years purchaſe ; ſo that the appellant was to pay a full con- 
ſideration for the ſaid ſixth part. That the appellant was ® 
entire ſtranger to the dealings between the reſpondent and dr 
Richard Holford, and could not know what was due from i 
reſpondent to Sir Richard; and as Sir Richard had a cuſtalu 
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Caſes in Parliament. 


of the eſtate, the decree ought to have allowed the appellant 
all he had paid to Sir Richard, on account of the reſpondent's 
gebt, and have put the reſpondent, and not the appellant, 
upon recovering back ſuch over payment, if any, from Sir 
Richard Holford is executors; it being the reſpondent's fault, 


that he did not ſettle the account with Sir Richard, as by the 
articles he covenanted to do. 


On the other fide it was contended, that the appellant, by 
obtaining poſſeſſion of the premiſſes, and holding the ſame 
in his own right, whilſt he was concerned as counſel for the 
reſpondent, in order to obtain the poſſeſſion for him ; was 
guilty of great injuſtice and breach of truſt. That the reſpon- 
dent, from the difficulties he was under, by the appellant's 
keeping him out of poſſeſſion, and refuſing to come to an 
account, was forced to come into the agreement in queſtion, 
without a ſufficient knowledge of the value of the eſtate, or 
the amount of the arrears of rent; and the reſpondent was 
likewiſe impoſed upon as to part of the confideration, for as 
to the 160/. ſuppoſed to be paid to Holjord, no more than 
120], was paid; and no more than 201. was paid of the 3o/. 
ſuppoſed to be paid in London. That the appellant did not 
comply with the terms of the articles, after they were execut- 
ed; the 2001. not being paid to Mr. Scroop till near a year 
ater the time limited ; and even then, the appellant annexed 
a new condition to that payment, not warranted by the 
articles; and altho' he was to pay Sir Richard Holford the 
half year's rent due at All Saints, 1702, being 201. yet he 
never paid it. That the appellant, by his proceedings, and 
an anſwer put in to a bill exhibited by the reſpondent, had 
waved the articles ; for in that anſwer he had ſworn, that he 
diſregarded the articles, further than as to the arrears, and 
minded the ſame no more, and was reſolved never to have 
ay further dealings with the reſpondent thereon. That ſince 
pronouncing the decree, the reſpondent's wife Mary had died, 
ad her right deſcending to her heir at law, it was not in the 
reſpondent's power to perform the articles; for no act had 


heir. 


dr r. That as to any payments made by the appellant to Sir 

the * d Holford, whoſe proceedings againſt the reſpondent 

ju RE bog very ſevere, the ſame being made voluntarily, and 
oT. II. 


4 H ſome 


een done, either by him or his wife, to bar the right of ſuch 


T. Lutwyche. 
C. Talbot. 
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Jour. vol, 21. 


h. 5 26. 


Caſe 49. 


characters of General, and Commander in Chief of the 


Caſes in Parliament. 
ſome of them fince the reſpondent's bill was filed; che deer 
Was extremely juſt, in allowing the appellant te have credit 
only for ſo much of the money ſo paid, as the debt due from 
the reſpondent to Sir Richard, at the time of thoſe payments, 
amounted to; and if the appellant had paid any more, it Was 
in his own wrong, without neceſſity, and without authority , 


and therefore he, and not the reſpondent, ought to ſeek a ſatis. 
faction for the ſame. | | 


AFTER hearing counſel on this appeal, it was ornerry 
and \ADJUDGED, that the ſame ſhould be diſmiſſed, and the 
decree therein complained of, affirmed : And it was further 
ORDERED, that the appellant ſhould pay the reſpondent 60/. 
for his coſts, in reſpect of the ſaid appeal. 


John, Duke of Marlborough, - Appellant. 


Edward Strong, Sen. and Edward} „ \ 
Strong, | J © es - - * - | Reſpondent 


24th May, 1721- 
0 HN, Duke of Marlborough, having in the ſereri 


Confederate Army in the Low Countries, and of Ambaſſadot 
Extraordinary and Plenipotentiary of Queen Anne, to the States 
General of the United Provinces, rendered fignal ſervices to 
the nation; it became an object both of Royal and Parliames- 
tary. attention, to perpetuate the memory of thoſe ſervices. 


Accordingly, in 1704, the Queen was pleaſed to fignify her 
intention, of granting the honour and manor of Moodſloct, 
and hundred of Horton, to the Duke and his heirs; and an 
act of Parliament was paſſed, 3 and 4 Arn. enabling bet 
Majeſty to make this grant, which was accordingly done. 
And, as a further reward for the Duke's ſervices, and particu- 
larly in memory of the victory obtained at B/enherm, the Queen 
reſolved, at her own expence, to build him a. houſe upon tt 
Aid manor of Yoodftock ; and gave orders to Sir * * 


brughs who, was: then Comptroller of her Majeſty's works, 
to frame a model of the intended building 3 which being done, 
her Majeſty expreſſed her approbation thereof, and ordered it 
to be placed in the gallery of her palace at Kenfington, and 
directed the building to be diſpatched according to the model, 
with all poſſible application. "Fog n. 


The public ſervice ſoon after calling the Duke abroad, 
he requeſted the Earl of Godo/phin, who was then Lord High 
Treaſurer of England, to act for him in relation to this build- 
ing, and employ ſuch perſons, and enter into ſuch contracts 
for that purpoſe, on his behalf, as his Lordſhip ſhould think 

proper and neceſſary. | 


Under this authority, the Earl, by an inftrament under his 
hand, dated the gth of June, 1705, reciting, That his Grace 
© the Duke of Marlborough had reſolved to erect a large fabrick 
for a manſion-houſe, at Woodſtock, in the county of Oxford ; 
he, the ſaid Earl, did, at the Duke's requeft and defire, and 
for and on his behalf, appoint Sir fobu Vanbrugh to be ſurveyor 
of all the works and buildings ſo intended to be erected: at 


contracts with any perſons for materials, and with any artificers 
and workmen, to be employed about the ſaid buildings, in 
ſuch manner as he ſhould judge proper, for carrying on the 
ld work, in the beſt and moſt advantageous manner; and 
to employ day-labourers and carriages, as he ſhould find 
neceſſary for the ſaid ſervice; and to do all other matters 


oy the ſaid Duke of Marlborough, relating to the ſaid works. 


— 42 þ >, G2 — 4 Rd * 


ur Jobn Vanbrugb, to lay before him, from time to time, 
in the abſence of the ſaid Duke, an account of his proceed- 
ings therein, together with what he ſhould think neceſſary 
o be obſerved, or wherein further inſtructions might be 
wanting, that the ſame might be given accordingly. 


In purſuance of this power, Sir Jobn Vanbrugh, on behalf of 
bi: Grace, entered into an agreement with the reſpondents by 


of May, 1706, whereby they covenanted with Sir Jobn, in 
onfderation of the materials of ſtone, lime, ſand, water and 
| 4 ſcaffolding 


Woodſtock ; and did thereby impower him to make and ſign 


conducive to the effectual performance of what was directed 


Aud the ſaid Earl thereby authorized and required the ſaid 


Aticles, under his and their hands and ſeals, dated the 1oth 


ED. - ſcaffolding, found at the Duke's expence, and of the rates and 
prices therein mentioned, to perform all ſuch maſon's work 
— , 


* * 


as ſhould be ordered to be done there, purſuant to the order 
and deſigus, and according to the directions given them from 
time to time, by the ſaid Sir John Vanbrugb, or his aſſigns; 
and to find, at their own expence, all workmanſhip and labour, 
and hoiſting, ſetting, and making up of mortar, and ſetting 
up ſcaffolds. And Sir John Vanbrugb, on his Grace's behalf, 
thereby covenanted, that the reſpondents ſhould have ſuch 
frequent meaſurements, ſtating of accounts, and advance of 
money thereon, as that they ſhould not expend of their own 
money above 500/. at any time, the better to enable them to 
carry on and finiſh the work. 


Conformable to this agreement, the reſpondents entered 
upon the work ; and the Queen, having by ſeveral warrants 
under her fign manual, given orders to the Lord Treaſurer 
Godolphin to iſſue money to Jobn Taylor, Gent. to be by him 
paid over for defraying the charges of the works ; ſeveral ſums 
to the amount of 220,000/. were, from time to time, paid 
by him for that purpoſe, according to the order of Samut 
Travers, Eſq. her Majeſty's then Surveyor-General : And in 
this manner the building was carried on, till the 1ſt of Fune, 
1712, when her Majeſty thought fit to put a ſtop to it; at 
which time, there was a great arrear due to the ſeveral work- 
men, and to the reſpondents, in particular, the ſum of 
10,9721. 4s. 5d. 


On the 25th of June, 1713, the Chancellor of the Exche- 
quer laid before the Houſe of Commons, an eſtimate of the 
debts which were owing to the ſeveral heads of expence of 
her Majeſty's civil government at Midſummer, 1710, amounting 
to 511,762/.; one of which heads was, to the building t 
Woodſtock, by eſtimation, 60,000/. And upon this eſtimate, 
a bill was brought in and paſſed, for enabling her Majeſty t 
raiſe 500,000/7. for the uſe of her civil government, to be 
applied towards payment of ſuch debts and arrears, to her 
ſervants, tradeſmen and others, as are therein mentioned. 


An act paſſed, 1 Geo. I. entitled, An act for enlarging the fund 
of the Governor and Company of the Bank of England, and fi 
bom: W ſatisfy" 


Caſes in Parliament. 


fatisfymg an arrear for work and materials at Blenheim, incurred 
wi that building was carried on at the expence of her late 
Majeſty, &c. which takes notice that the building at Blenbeim, 
and making the gardens and other conveniencies thereto, 
gad been begun and carried on accordingly, at the expence of 
ber ſaid late Majeſty, till the works thereof ceaſed; and that 
the charge thereof had been borne by her Majeſty out of the reve- 
mes appointed for the uſes of her civil government ; and then 
goes ON in theſe words, viz. ©* For the clearing of any doubt 
„that may ariſe, whether the debts which incurred and 
« hecame due, and now remain unſatisfied to artificers and 
« others, for work performed, and materials delivered, upon 
« account of the building and works aforeſaid, 201, the ſame 
« were carried on as aforeſaid, ought to be paid and ſatisfied 
out of the arrears of her Majeſty's ſaid revenues, due at 
the time of her demiſe, and the monies now remaining of 
the ſaid 500,000/. by the aforeſaid act authorized to be 
„ raiſed ; it is hereby declared, that all the debts which are 
actually incurred and grown due, and now remain unſatis- 
* fied to artificers and others, for work performed, and 
materials delivered on account of the ſaid building and 
„works, on or before the 1ſt of Fune, 1712, when her Majeſty 
« firſt cauſed the payments, on account of the ſaid building, to be 
* ſtopped, ought to be, and the ſame are hereby accordingly 
* directed and enacted, to be paid out of the monies now 
* remaining of the aforeſaid ſum, by the laſt mentioned act 
* authorized to be raiſed, and out of the arrears of the ſaid 
* revenues granted to her Majeſty, for the uſes of her civil 
* government as aforeſaid, due at the time of her demiſe; in 
* ſuch and the like manner, and by ſuch proportions only, 


as other her Majeſty's debts are, or ought to be paid and 
* ſatisfied.” | 5 


In conſequence of this laſt act of Parliament, the reſpon- 
ents received from the Treaſury, ſo much money as reduced 
their demand to 73141. 16s. 4d.; but being given to under- 
ſtand; that no farther payments would be made at the Treaſury, 
on this account, they had recourſe to the Duke for ſatisfaction 
of their ſaid balance ; and his Grace having refuſed to pay 
the ſame, the reſpondents, in Eaſter term, 1718, exhibited 


their bill in the Court of Exchequer againſt the Duke and 
Vor. II. 41 Sir 
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en Sir n Vanbrugh, ſtating the ſeveral matters aforeſaid, aud 
— praying, that his Grace might be decreed to pay the faid belt 
"Una 
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Fodis ! 


ficers and workmen, to be employed about the ſaid building; 


them at Woodſtock, by virtue of the ſaid contract: And there- 
fore decreed, that his Grace ſhould account with, and fatisfy 
the plaintiffs, for what remained due to them, for the works 
by them done, and the materials by them furniſhed, for the 


referred it to the Deputy Remembrancer to take ſuch account, 


Caſes in Pa . ament. 


. 166. 4d. 


To this bill the Duke put in an anſwer, and thereby denicg, 
tha he ever intended to erect the houſe and building at his own 
charge, or deſired the Lord Treaſurer Godolphin, to act therein 
on his behalf; but ſaid, that whatever was directed by his 
Lordſhip, relative to the building, was not done in his Private 
capacity, or by his the Duke's orders; but in his public Capa- 
city, as Lord High Treafurer, and by her late Majeſty's com- 
mands : And he inſiſted, that he was not, nor ought to he 
bound by the inſtrument made by Sir Jobn Vanbrugh ; and 
denied, that Sir John's agreement with the plaintiffs, was made 
by his the Duke's direction, or with his approbation; or that 
the materials found, or work done, were done for him, or on 
his credit; or that he ever had, or inſpected the bills of the 
workmen. 


The Duke alſo filed a croſs bill againſt the plaintiffs, praying 
a perpetual injunction to ſtay. their proceedings againſt him, for 
a ſatisfaction of any of their demands. 


On the 19th, 20th and 21ſt of February, 1721, both theſe 
cauſes came on to be heard ; when the Court declared, that his 
Grace the Duke of Marlborough, was bound by the inſtrument 
figned by the Earl of Godo/phin, on his Grace's behalf, appoint- 
ing Sir John Vanbrugh, ſurveyor of the works and buildings at 
Woodſtock, and impowering him to make contracts with arti- 


and alſo by a contract made by the faid Sir John Vanbrugh with 
the plaintiffs, in purſuance thereof, and ought to pay what 
remained due to them for the work done, and materials found by 


ſaid building at Yood/tock, purſuant to the ſaid contract; and 


and gave the uſual directions for that purpoſe. 


From 


Cafes in Parktament. 
piom this decree the Duke appealed and on his behalf it 
is argued, that the ſeveral acts of Parliament, which had 
heen paſſed relative to the building, had declated in the moſt 


expreſs terms, that it was begun and carried on at the expence 
K her late Majeſty, till the 1ſt of June, 1712 ; and had made 


Jebts incurred on that account, as was made for her Majeſty's 
other debts. That the building was deſigned, and ſo it appeared to 
be from the tenor of thoſe acts, as a monument of, and a reward 
for, the Duke of Marlborough's ſervices; if therefore, the 
charge of this building was to be fixed as a debt upon the 
Duke, the conſequence would be, obliging him to erect a 
monument of his own ſervices, and to reward himſelf at his 
own expence ; than which, it was apprehended, nothing could 
be more abſurd. That the whole money advanced for carrying 
on the building, tall Fune, 1712, had been iſſued from the 
Treaſury ; and the reſpondents were ſo far from conſidering the 
Duke as their pay-maſter, that (as was adtnitted by their anſwer 
to the croſs bill) they never made any application to him for 
payment of their bills, till after the building was ſtopped in 
June, 1712; and afterwards, in January, 1715, they accepted 
1 third part of their demands out of the money iſſued from the 
Treaſury to Mr. Travers, and gave him a receipt for the ſame, 
15 ſo much received of him out of the arrears of her late Ma- 
jeſty's revenue. That ſince the Duke had carried on the 
building at his own expence, the prices of the work were 
lower, in ſome inſtances one third, in others more, than they 
were before; the reaſon of which was given by the reſpondent's 
own witneſſes, viz. that the workmen were ſince, more certain 
of their pay ; and this was conceived to be an evidence beyond 
contradiction, that the work done before June, 1712, was upon 
tne credit of the Crown. 

vitneſſes had, under their own hands, made a diſtinction 
between the debt due on account of the building, before and 
lince 1712; by declaring the debt due before, to be the debt 
of the government, and that due fince, to be the Duke's own 
lebt. That the Queen having begun and carried on the 
Wilding at her own expence, and all the money for that pur- 
pole having been iſſued from the Treaſury, without any demand 
eing ever made upon the Duke, he did not look upon himſelf 
o be in any ſhape a debtor for the ſame ; and therefore never 


3 


concerned 


the like proviſion out of her civil liſt fund, for payment of the 


That accordingly, ſome of thoſe 
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it, till February, 1714, at which time, Sir 70hn ſent a copy 
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Caſes in Parliament, 


concerned himſelf with the prices of the work, whilſt it Was 
carried on in that manner. If however, he was to be decrees 
to pay for the building, during any part of the time that he 
apprehended the ſame to be carried on upon the credit of the 
Queen; he certainly ought not be concluded by any prices agreed 
to, or any accounts ſtated with the reſpondents by Sir Jobn Van. 
brugh, or any other officer concerned in the works ; but ought 
to have been at liberty to controvert the accounts, and the 
prices charged from the beginning. 


What the reſpondents chiefly relied on in this caſe, and upon 
which they founded their demand againſt the Duke, was, the 
warrant or authority by which the Lord "Treaſurer Godolphin 
appointed Sir John Vanbrugb to be ſurveyor of the building, 
and Sir John, evidence in the cauſe. But as to Sir Jobn 
Vanbrugh's evidence, it was apprehended, he would appear to 
be ſo much concerned in intereſt in the event of the cauſe, and 
that the letters and papers, at ſeveral times under his own hand, 
would be ſo hard to be reconciled with his depoſition for the 
reſpondents, that the credit of his teſtimony would be very 
much affected, in caſe his evidence ſhould be admitted to be 
read. And as to the warrant, it was procured, by Sir fobr 
Vanbrugh when the Duke was in Flanders, and there was not 
the leaſt proof in the cauſe, that the Duke had any notice of 


of it to the Duke, incloſed in a paper; taking notice, that 
altho' in the incloſed warrant, it was ſaid, he was to act on the 
Duke of Marlborough's behalf, yet he very well remembered, 
that in the 'beginning of the work, making application to his 
Grace, for his direction in a purchaſe of timber, the Duke told 
him, he (the Duke) was not to meddle in any thing of that 
kind; and, on ſeveral occaſions afterwards, explained to him 
(Sir John) that he (the Duke) had, nothing to do in the diſpo- 
ſition of the money allotted by the Queen for the buildings 
but referred him (Sir John to the Lord Treaſurer Godolpbin.— 
And the Lords of the Treaſury having, ſince his Majeſty' 
acceſſion to the Crown, required Sir John Vanbrugb to lay 
before them, how the money iſſued for the building had ber 
accounted for; he gave a memorial to their Lordſhips, Wh 
after a hiſtory of the riſe and progreſs of the building, and tis 


manner in which it was carried on, he ſaid he believed, 1 
{ 
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the Duke of Marlborough avoided the actual ſigning, allowing, 
or paſſing the accounts of the expenditure of the money, to 
woid any act, which might make him perſonally a debtor for the 


work. 


Another thing upon which the reſpondents laid great ſtreſs, 
was, the form of the warrants under the Queen's ſign manual, 
whereby the money was impreſted into the hands of Mr. Taylor, 
without any account-impreſt, or other charge, to be rendered 
to the Queen, or any other perſon, except to the Duke of 
Marlborough, his heirs and affigns. —— But thoſe warrants 
went on further, and declared, that it was intended the money 
ſhould be paid over by Mr. Taylor, towards defraying the 
expence of the building, according to ſuch orders and direc- 
tions, as he ſhould from time to time receive from Samue! 
Travers, Eſq. her Majeſty's Surveyor-General : So that by 
theſe warrants, the Duke had not any authority, to order the 
payment of any part of the money ſo iſſued; nor did he, in 
fact, ever concern himſelf, in giving any orders or directions 
about it. And the reaſon of thus impreſting the money without 
any account, except to the Duke of Marlborough, was appre- 
hended to be only to prevent the inconveniencies which might 
ariſe, if the perſons who had the receipt and management of 
this money, ſhould be accountable for it according to the forms | 
ad methods of the Exchequer : But it appeared, thro' the 
whole courſe of this tranſaction, that the expenditure of the 
money had been taken care of by the officers of the Crown, 
under the inſpection of the Lord High Treaſurer ; and that, as 


well when the Earl of Oxford, as when the Lord Gogolphin 
eld that office. | 


in Wa | 

[t was objected, that the firſt act of Parliament which took 
notice, that the Houſe of Blenbeim was built at the Queen's 
pence, did not paſs till December, 1706, which was ſubſe- 


. 
thy quent to the time, that Sir John Yanburgh was appointed 
ly lurveyor of the building; and that therefore, the reſpondents 


could not know or apprehend that the Crown was to pay them, 


* being then no contract, or public declaration to bind the 
town. 


1 the But if this objection had any weight, it could 
(hit tend only to charge the Duke of Marlborough, with reſpect 
* ſuch work, as was performed by the reſpondents, before 
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ſeveral of the workmen, that they looked upon the Duke af 


of him. 


Beſides, ſeveral facts agreed in this caſe ſhewed, that notwith- 
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thoſe public laws paſſed; and it was humbly apprehended, that 


the debt in demand having incurred in the years 1709, and 1719 
long after the making thoſe laws, could not be chargeable On 
the Duke, unleſs he had bound himſelf by ſome new contre, 
ſubſequent to the paſſing the ſaid acts. And even before they 
were paſſed, the expence of the building was undertaken by 
the Crown, the model approved by her Majeſty, and money 
iſſued from the Treaſury for payment of the workmen, in the 
ſame manner as was done afterwards, till the year 1712. And 
that the Duke ought not to be charged with the payment of thi 
debt, on the foot of the contract between Sir John Vanbrigb 
and the reſpondents, appeared plainly from this, that great par 
of the reſpondents demand, was in reſpect of materials found 
by them for the building; whereas by that contract, the reſpon- 
dents were not to find thoſe materials, but only workmanſhin i 
and labour. ? | 


It was alſo objected, that the reſpondents had proved, by 


Marlborough to be their paymaſter, and made their bills as for 
work done for him, and gave acquittances as for money received 
But ſurely the form of making bills and giving 
receipts, could not make the Duke debtor to the workmen, if 
he had not by ſome contract made himſelf ſo; and there wa 
no proof, that he had any notice of ſuch bills or acquittances, 


ſtanding the Duke of Marlborough's name was made uſe 0 
yet it was not upon his credit the work was done: Elſe, hov 
came it to paſs, that no demand was made upon the Duke, til 
after the Queen had put a ſtop to the building in 171 
And when money ſometimes ifſued very ſlowly from the Tre: 
ſury, and great arrears were due to the workmen, it could not 
be imagined, but they would have made application to tis 
Duke for payment, if they had then thought of his being thel 
paymaſter. But it was apprehended, to be ſo fully declared by 
the ſeveral acts of Parliament above mentioned, that the Crow 
was debtor to theſe workmen, that this fact could not 19 
be controverted ; and if the Crown was the original debtor, the 
Duke of Marlborough could not be ſo too: The workmen had 
alſo a plain remedy againſt the Crown upon thoſe acts of 


Parliament, to have their debts paid out of the arrears of he 
| ate 
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late Queen's civil liſt; but if the Duke was obliged to paß —— 


1721. 


thoſe debts, he had no remedy againſt the Crown to rein 
burſe himſelf. | | | 


The reſpondents, not venturing to reſt entirely upon the 
juſtice of their cauſe, had been very induſtrious in repreſenting 
it as a caſe of compaſſion. —— But if it were ſo, they were 
in no worſe condition than the reſt of the late Queen's creditors. 
However, in this caſe, the reſpondents were ſo far from having 
any reaſon to complain, that they would be very conſiderable 
gainers, even if they ſhould not receive one farthing more on 
account of this building, than what they had already received; 
s their prices were at leaſt a third part higher, than what the 
Duke paid, now that the building was carried on at his own 
expence ; and if the rates charged in their bills from the 
beginning, were to be reduced to the preſent prices, they would 
appear to be abundantly overpaid. It it ſhould be ob- 
jected, that the reſpondents deſerved ſuch extravagant prices 
as had been allowed them, becauſe of the precarious and flow 
payments from the Treaſury, that objection was not true; for 
it appeared by the Sign manuals, that 220,000/. iſſued from 
thence, was paid in about five or ſix years after the building 
was begun ; ſo that they had Crown prices for work which 
they were, at firſt, as regularly and punctually paid fer, as if 
it had been done upon the credit of a private perſon : And they 
would be peculiarly fortunate, if they could prevail to have 
Crown prices, becauſe the payment was precarious ; and yet 
have the Duke of Marlborough liable to make the payment 
certain to them. It was therefore hoped, that the decree would 
tereverſed, and the reſpondents original bill diſmiſſed as againſt 
the Duke ; and that he ſhould have a perpetual injunction in 
bis croſs cauſe, for ſtaying all further proceedings at law againſt 
him, for any of the matters therein contained. 


by To all this, it was anſwered on the part of the reſpondents, C. Phipps. 
da that the contract in queſtion was made, at the inſtance, and on T. Bootle, 
now 


4 behalf of the Duke, before the making of any act of Par- 
lament relative to the building. That the money iffued for 
the building, was without account to be given thereof, except to 
bi; Grace, and the payments made thereon, were by thoſe who 
ated as his agents. That the ſole conduct and management 

in 


acted on his Grace's credit, and looked upon him as their 


of June, 1712, ſhould be paid out of the arrears of the revenue 
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in carrying on the building, was under the direction of his 
Grace, and the Dutcheſs; and that the reſpondents all along 


paymaſter : And therefore it was humbly apprehended, thy 
tho by the act of iſt Geo. I. it was directed, that the money 
remaining due to the artificers and workmen, on account gf 
the buildings and works at Blenheim, on or before the 1ſt dy 


granted to her late Majeſty, for the arrears of her civil goyern. 
ment; yet that the contracts made ſo long before were not dif. 
charged, nor the reſpondents remedy againſt his Grace therehy 
leſſened, or deſtroyed. That as the money which was iſſued 
on account of the building in the reign of her late Majeſty, 
was under the direction of the Duke, and was, without account, 
except to his Grace; ſo there was no doubt, but the money i 
iſſued by virtue of the ſaid act, was and would be under 
the ſame controul ; for the perſons intruſted with the payment 
of it, refuſed to pay any part thereof to the reſpondents, 
without the Duke's directions. That as the Duke, by his 
defence infiſted, that the Crown, and not he, ought to fatish 
the reſpondents demands, and never diſputed the prices, til 
by an exhibit proved at the hearing, which was written by one 
of his Grace's ſervants, after a ſtop had been put to the works 
in 1712 ; the reſpondents were adviſed, they had no occaſion to 
prove the reaſonableneſs of the prices; the ſame having been 
all ſettled by the contract with Sir John Vanbrugb, who, befor 
he entered into that contract, had received propoſals from 
ſeveral of the moſt eminent and ſubſtantial men of the trade, 
and found the reſpondents prices to be the moſt reaſonable. 
That altho' the Earl of Godo/phin was Lord High Treaſure! 
at the time of his entering into the contract with Sir Ja 
Vanbrugh ; yet it appeared under his own hand, to be made, 
at the requeſt, and on the behalf of his Grace ; and ſo we 
ſeveral other contracts which his Lordſhip made with oth 
perſons, for admeaſuring and comptrolling the works. Thi 
by the contract with Sir 7% Vanbrugb, he was required to la 
before his Lordſhip, from time to time, in the Duke's abſenct, 
an account of his proceedings; and why in the Duke's abſen 
only? For if the contract had been made on behalf of he 
Majeſty, this account muſt have been rendered as well when th 
Duke was at home, as in his abſence. That Lord Godolphn' 
2 integ!) 
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integrity and underſtanding, and his friendſhip for the Duke, 

vere ſo great, and ſo well known, that it could not be believed, 

his Lordſhip would have ſaid he contracted at the requeſt, and 

on the behalf of the Duke, if it was not ſtrictly true; or that 

he would have ſubjected his Grace to the performance of a 
contract, to which it was never intended he ſhould be liable. 
Befides, the Earl was of ſo cautious a temper, and ſo great a 
maſter of the affairs of the Treaſury, that if he had made any 

uch contract as Lord Treaſurer, on behalf of her Majeſty, ſome 
memorial or entry thereof muſt neceſſarily have been made in the 
Treaſury books; whereas, no entry or memorial of any contract 

made relative to the building at Moodſtock, was to be found in 

any of thoſe books. That the Duke, when in England, was 
frequently at Blenheim, giving the neceſſary directions as to 

W carrying on the buildings purſuant to the contracts; and yet 
ever mentioned to the reſpondents that he was not to be their 
| WT pxymaſter, or that the contracts were not made at his requeſt, 
cr on his behalf. As to the objection, that the officers employed 
i relation to the buildings at Woodſtock, were the officers of 
ade Crown; it was true ſome of them were, but in different 
e WH capacities from what they were in under the Crown; and it was 
s true, that what they did in relation to theſe buildings, was 
to oot as officers of the Crown, but as nominated and appointed 
ne thoſe employments, by or on the behalf of the Duke of 
Marlborough, which were different to what they were employed 
nin under the Crown: For Sir John Vanbrugh was Comptroller 


, Nef her late Majeſty's works, yet he was appointed Surveyor of 


le, dhe buildings at Woodſtock, which, on behalf of the Crown, 
er vas the proper office of Sir Chri/topher Wren. Mr. Travers 
as Surveyor of the Crown lands, and Mr. Tailer was his 
de, **puty, and as ſuch had nothing to do with the receipts and 
ere ments of the money for the buildings at Woodſtock ; but as 
her pointed to that purpoſe, by or on the behalf of the Duke of 
at Marlborcugh. | And Henry Joynes, Tilleman Bobart, and 
lay William Jeſferſon, were appointed to meaſure the works, and to 

Galt up, ſtate and ſign the workmen's bills, for the building at 


ſenct vdtock ; but were not officers of the Crown, nor would 
bet ES © had any power to do it, if they had not been appointed 
e bereto by the Duke, or by the Lord Godolphin on his behalf. 
An 


at as the reſpondents had, in every reſpect, performed the 


ork according to their contract, they ought in juſtice to be 
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paid ; but having no means to recover the ſame from the Crown 
they were wholly without remedy if his Grace was not liable 
and mult therefore loſe the remainder of their debt. | 


AFTER hearing counſel on this appeal, it was oRDEREty and 
ADJUDGED, that the ſame ſhould be diſmiſſed ; and that the 
decree therein complained of, ſhould be affirmed. 


— 


Sir Jon OHorne, Bart. — Appellant. 


Beverley Uſher, Eſq. John Pameroy, 
Clerk, 7obn Odell, Eſq. James Uſher, 
Eſq. and Jane his Wiſe, Edward *Reſpondents, 
Hubbert, Eſq. and Iſabella his Wile, | 

and John Keane, = — ) 


16th June, 1721. 


IIR Richard Oſborne, Bart. being ſeiſed in fee of Ballintathr, 
F and ſeveral other lands in the county of Waterford, in 
Treland, of the yearly value of 1000/. and upwards, died 
inteſtate, in the year 1638, leaving iſſue, Sir Richard Oborne, 
Bart. his eldeſt ſon, Nicholas Oſborne of Cappagh, Roger O, 
borne, and Sir John Oſborne of London, Knight; and thereupon 
Sir Richard the ſon, as heir of his ſaid father, came into pol- 
ſeſſion of the premiſſes, and had iſſue Fohn, afterwards dit 
Jobn Oſborne, Bart. his firſt ſon, and Richard, who became à 
lunatic, and three daughters, the mothers of the reſpondents 
Beverley Uſher, fohn Pomeroy, and John Odell. 


In 1663, John Oſborne, the eldeſt ſon of Sir Richard Oſborn, 
the ſon, married Elizabeth Waljingham, a Lady of little or no 
fortune, but of an ancient and honourable family ; and in 
1669, Nicholas Oſborne, his uncle, in conſideration of 570). 
paid by the ſaid Sir Richard Oſborne, his brother, by a fine and 
feoffinent, conveyed and ſettled the lands of Ballyne Courty, 
worth about 4o/. per ann. to the uſe of the ſaid Jahn Of 
Gorne and his wife, and the heirs male of his body. 


I 


1 
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In confideration of which ſettlement, and of the love and 
friendſhip ſubſiſting between theſe two brothers, Sir Richard, 
on the 28th of September, 1678, entered into articles with his 
ſaid brother Nicholas; whereby it was agreed, that in caſe 
Sir Richard and his ſon Fohn ſhould die without iſſue male, 
vir Richard's eſtate ſhould be ſo ſettled, as to go to Nicholas, 
and his iſſue male. And accordingly, by a feoffment, dated 
the öth of October, 1680, Sir Richard, in purſuance of theſe 
articles, ſettled divers manors and lands in the county of Water- 
fird, to the uſe of himſelf for life; remainder to Dame 
Elizabeth his wife, for her life, to the intent, that ſhe might 
thereout receive a jointure of 1401. per ann.; remainder to 
the ſaid John for life; remainder to his firſt and other ſons 
in tail male; remainder to Nicholas for life; remainder to 
Thomas his eldeſt ſon for life; remainder to Nicholas, jun. 
the eldeſt ſon of Thomas, in tail male; with other remainders 
over, And by this ſettlement, a proviſion was made for 
Jobn, during the life-time of his father Sir Richard, and a 
jonture of 200/. per ann. ſettled on John's wife; with por- 


tions for his daughters and younger children, and a mainte- 
nance of 5o/. per ann. for Richard, the lunatic. 


But afterwards, Sir Rzchard Oſborne made a voluntary ſettle- 
ment of his eſtate, by indenture of feoffment, whereof there 


April, 1680, and one of them dated at the bottom, the 17th 
d April, 1682; whereby he conveyed all his lands in the 
vunty of Waterford, to Francis Gough and Hugh Webb, in fee; 
tb the uſe of himſelf for life, and then to his ſon Fohn 
Vſborne, and the heirs male of his body begotten ; and, for want 
i ſuch iſſue, to the uſe of Nicholas, Sir Richard's brother, 
1 tal male; remainder in tail male to Sir Tohn Oſborne, of 
dn, his other brother: And certain lands were thereby 
mited to the uſe of Sir Richard's Lady, as her jointure, and 
| [ent-Charge of 1407. fer ann. was appointed for John 
Herne wife, if the happened to out-live her huſband ; 
other rent- charge of 400/. per ann. was limited in fee to 


nc three daughters of Sir Richard; and he reſerved to himſelf 


Seneral power of revocation, and kept both parts of this 
Uement in his own hands. | 


Af ter 


were two parts, both bearing date at the top, on the 17th of, 


— —ů — 2 
— 3 
— — 


—— — — — — — — 


2 


— — — ——— — — ooo 
< 
TC ED RC . en. a 
- aw 


— 
„ 


—— —ů — Gow — 


- 
— 


— — — 
ng © — 2 an * * — - -- — — — -—— 
—ͤ—ñ—ñb— — — - — —ü—— — . —— l G¼bUH K 


316 


— 
1721. 


— — 


in the county of Waterford; and declared the uſe thereof to 
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After the making of this laſt ſettlement, Nzcholas, the 
ſon of Thomas, called Nicholas Oſborne, of Carrick, thought 
fit to reconcile himſelf to the church of Rome; which yay 
ſuch offence to Sir Richard, his great uncle, that he cancelled 
both parts of the ſettlement, and by his will, dated the 2ot 
of November, 1684, charged his eſtate with the payment of 
1407. per ann. to his wife Dame Eligabetb, during her life, 
and the like ſum to the wife of his ſaid ſon John, during her 
life; and on the 2d of March following, Sir Richard died; 
whereupon Sir John Oſborne, Bart. his eldeſt ſon and heir, 
became ſeiſed of the premiſſes. 


This Sir John Oſborne, in order to prevent any diſpute 
which might happen, by reaſon of the intail created by the 
cancelled deed of 1680, and all intails which might happen 
to have been made by Sir Richard, his grandfather, did, in 
Eaſter term, 1686, ſuffer a common recovery of all his land 


himſelf in fee: He alſo by his will, dated the 16th of 
February, 1699, deviſed the ſaid lands, by particular denomi- 
nations, to his three nephews and heirs at law ; namely, the 
reſpondents Beverley Uſher, Pomeroy and Odell, in tail male; wit 
remainders in tail male to their younger brothers, with reman- 
der of each reſpective part to Nicholas Oſborne of Carrick, it 
tail male; and charged the ſame with the payment of gool, 
fer ann. to Dame Elizabeth his wife, during her life; 0. 
per ann. to his brother Richard, the lunatic; and with the 
payment of his debts and funeral charges, and portions for 
his younger nephews and nieces, and alſo with ſeveral legacts. 


In April, 171 z. the ſaid Sir John Oſborne died without iſſue; 
after whoſe death, the reſpondents Beverley Uſher, Pomerch and 
Odell entered, and became ſeiſed of the premiſſes fo deviſed t0 
them reſpectively by his will; and paid the Lady O/borne het 
annuity of 300/. a year, diſcharged the teſtator's dehts at 
funeral expences, amounting to 500/. and the portions left t0 
their younger brothers and ſiſters, amounting to, 16601. 
And in October following, Richard, the lunatic and brother of 
Sir John, died without iſſue; having received the 50/. Per di 
provided for him by the ſettlement of October, 1680, unth 
his death. 

After 
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After the death of Sir John and his brother Richard, Thomas, 
the ſon of Nicholas their uncle, ſucceeded to the title ; and 
on the 27th of January, 1713, exhibited his bill in the Court 
of Chancery in Jreland againſt the reſpondents, claiming title 
under the articles of September, 1678; but the reſpondents 
having put in their anſwers to this bill, and denied that they 
ever heard of any ſuch articles; Sir Thomas deſiſted from 
any further proceedings in that ſuit, during his life, tho' 
he lived until the 2oth of February following. 


However, after the death of Sir Thomas, his grandſon Sir 
Nicholas, on the gth of July, 1715, filed a bill in the ſaid 


the benefit of the ſaid articles of September, 1678, and of the 
ſettlement of October, 1680, made in purſuance thereof: 
To which bill, the reſpondents put in their anſwer, ſetting 
forth their title under the will of Sir John Oſborne ; and denying 
that they knew, or ever heard of, any ſettlement whatſoever, 
other than the voluntary ſettlement of April, 1680, which was 


x WY cancelled, as before mentioned. 
s on the iſt of June, 1717, the cauſe was heard before the 
on Chancellor of Ireland, who declared, that the plaintiff's 


remedy was properly at law; and therefore ordered an eject- 
ment to be brought by him, for trying the title, if he thought 
fit; on which trial, he was to be at liberty to read and make 
uſe of the depoſitions of Lionel Webb, one of his witneſles, 
Who had died fince he had been examined ; and it was 
ordered, that the two cancelled deeds, dated at top, April r7, 
1680, and one of them dated at the bottom, April 17, 1682, 
and the other without date at bottom, ſhould be produced 
at the trial by the reſpondents: And it was further ordered, 
by conſent, that the pocket-book of one Boyton, another of 
the plaintiff's witneſſes, ſhould be alſo read at the trial; and 


Uber, ſhould be diſmiſſed with coſts ; but the conſideration of 
ſts, as to the reſpondents Beverley Uſher, Pomeroy and Odell, 
Was reſerved until the trial ſhould be had. 2 


On the 20th of July following, the cauſe was re-heard upon 
the petition of the reſpondents Beverly Uſher, Pomeroy and 
Ode, before the Lord Chancellor, aſſiſted by the Lord Chief 
Vox. II. 4 M | Juſtice 


Court of Chancery againſt the reſpondents; in order to have 


that the bill, as to the reſpondents Hubbert, Keane and James 


R. Raymond, 
T.Lutwyche, 
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Jaſtice Forffer and Mr. Juſtice Dolben ; and it was the 
ordered, that the ſaid Sir Nicholas Oſborne, the Plaintif 
ſhould go to trial in the Court of Common Pleas, in the the, | 
next Michaelmas term, by a Jury of the county of Waterfiry 
upon the following iſſue, viz. Whether the ſaid Sir Richury 
Oſborne entered into the articles of 1678, in the pleading 
mentioned; and both parties were at liberty to make uſe of 
the depoſitions of ſuch witneſſes as were dead, or for an 
other lawful cauſe, could not be preſent at the aid trial: And, 
on the 29th of November following, it was ordered, that the 
faid trial ſhould be at the bar of the Court of Common Pleas, 
in the then next Hilary term, by a Jury of the county of 
Corke. X 


But the plaintiff, not thinking fit to take any proper ſteps 
towards this trial, and fearing that the ſaid iſſue ſhould be 
taken pro confeſſo againſt him, petitioned for another re-hearing, 
which was accordingly granted ; and the cauſe coming to be again 
re-heard before the ſaid Lord Chancellor on the 23d of Ma, 
1718, it was ordered, that the ſaid Sir Nicholas Oſborne ſhould, 
in the then next Trinity term, bring on the faid trial, in 
reſpect to the articles of 1678, in ſuch manner as was directed 
by the ſaid former order, made on the firſt re-hearing ; or, 
that the iſſue ſhould be taken as found againſt him. 


Sir Nicholas Oſborne, neglecting to comply with this lat 
order, and the cauſe ſtanding in the paper of cauſes to bt 
heard; the Court, on the 4th of July, 1718, was pleaſed to 
order, that the ſaid ifſue ſhould be taken as found againſt hm; 


and that his bill, as to the reſpondents Beverley Uſher, Pomery 
and Odell, ſhould be diſmiſſed with coſts. 


On the 13th of January following, Sir Nicholas died with- 
out iſſue male, leaving the appellant his only brother; who, 
claiming title to the premiſſes in queſtion, as heir male of tit 
body of Sir Nicholas, his father, thought fit to appel 
from the ſaid orders of the 23d of May and 4th of Jah, 
1718. 


And in ſupport of this appeal it was argued, that the ſettle⸗ 
ment of October, 1680, appearing in the cauſe, to have been 


fairly made and perfected by Sir Richard Oſborne, and by fo 
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and practice of Sir John Oſborne, who was but tenant for life, 
to have been burnt and deſtroyed, the Court ought to have 
decreed the ſame to be eſtabliſhed ; and the rather, becauſe 
the reſpondents Beverley Uſher, Pomeroy and Odell, claimed 
only under the will of Sir John, who was guilty of the fraud 
in ſuppreſſing the ſettlement, and the occaſion of depriving 
the plaintiff of his remedy at law. That the ſeveral recitals 
in that ſettlement, ought in all Courts, as well of Law as 
Equity, to be taken as true (eſpecially after ſuch a length of 
time) againſt Sir John Oſborne, to whom only an eſtate for 
life was thereby limited; and againſt the reſpondents alſo, 
who only claimed as volunteers under his will ; and therefore, 
the Court ought not to have directed the articles of 1678 
to be tried: But if the Court had any reaſon to conceive a 
doubt, ſo as to think it neceſſary to have an iſſued tried, before 
a decree could be pronounced; it was ſubmitted, that ſuch 
iſue ought to have been, whether the ſettlement of the 6th 
of October, 1680, was made? Should it be objected, that Sir 
Richard made the ſettlement of the 17th of April, 1680, 


that firſt ſettlement was cancelled, the uſes and eſtates thereby 
limited were not deſtroyed ; it was anſwered, that the ſettle- 
ment of April, 1680, was cancelled, becauſe it was not in 
the limitation of its uſes, agreeable to the intention of the 
articles of 1678, and therefore Sir Richard made the ſettle- 
ment of October, 1680 ; but the reſpondents proved, that tho 
that firſt ſettlement was dated the 17th of April, 1680, yet 
it was not executed by Sir Richard, till the 17th of April, 
1682, which was ſubſequent to the ſettlement in queſtion, of 
Odober, 1680; and this proof, together with the fact of Sir 
Richard's cancelling the deed of April, and preſerving that of 
October, which was not deſtroyed till after his death, ſuffici- 


no, ently ſhewed the objection to be of no force. But if it ſhould 
i be further objected, that the appellant's brother Sir Nicholas, 


dir John to make a ſettlement, or ſome proviſion for them out 
of his eſtate ; it was anſwered, that until after Sir John's 
death, they did not come to the knowledge of the ſettlement 
af 0ober, 1680, or of its being deſtroyed ; and tho' it was 
the general opinion of the country, that in caſe Sir Fobn died 
without iſſue male, the cſtate would come to Sir Thomas, and 


2 his 


antecedent to the ſettlement of October, 1680, and that tho 


and alſo his father, in their life-time, frequently applied to 


1 © e 
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— his iſſue male; yet the appellant's father and mother, ng 


A721. 
— 


mount, per formam doni; and therefore was not a proper 


— 
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knowing in what manner the remainders were limited, might 
reaſonably enough have applied to Sir John on that ſubjeg 
Upon the whole, it was ſubmitted, how fatal it might Prove 
to family ſettlements, if the perſons who claimed under them, 
being heirs at law, might by any notorious breach of tru, 
or other indirect means, get the ſame into their poſſeſſion, 
and afterwards, by burning, or otherwiſe cancelling thoſe ſettle. 
ments, inveſt themſelves with a diſpoſing power over the 
eſtates as they pleaſed ; and by means thereof, deprive the 
perſons in remainder of any remedy, either in law or equity, 


On the other ſide it was contended, that the appellant wa 
neither a party to the ſuit, or heir, or repreſentative of Sir 
Nicholas Oſborne, the plaintiff therein, or derived his pretended 
title by, from, or under him, but claimed by a title pa- 


perſon to complain of, or appeal againſt the orders ; but, if 
he thought he had any juſt foundation, he ought either to 
bring an original bill, or commence an action at law, for 
aſſerting his pretended title, the ſuit being abated by the 
plaintiff's death. That Nzcho/as, the brother of Sir Richarg, 
known by the name of Nicholas Oſborne of Cappagh, who 
was bred to the law, and had for many years executed the 
office of Clerk of the wn; had immediate notice of the 
common recovery ſuffered by Sir John Oſborne, and lived til 
the year 1696, but never inſiſted upon any articles or ſettle- 
ment whatſoever ; whereas, if the pretended ſettlement of 
October, 1680, had been really executed, Sir Jobn being 
thereby made tenant for life only, would have forfeited his 
eſtate by ſuffering that recovery; and the ſaid Nicholas Oſborne 
of Cappagh, to whom the next remainder was limited, might 
have entered for the forfeiture ; and might eafily have com- 
pelled Gough and Webb, the truſtees, to have produced this 
pretended ſettlement, if any ſuch there was, and which { 
knowing and careful a man would not have failed to do, 
That it was not pretended, that at the time of executing tif 
ſaid ſettlement of October, 1680, Nicholas Oſborne of Cappdy) 
did any act in performance of the pretended agreement 
1678, on his part; nor was it alledged, that he had any par 


of thaſe articles, or that ſettlement delivered to him, of 
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he was one of the parties principally concerned and intereſted 
therein; and would, in all probability, have inſiſted on having 
one part, had there been any ſuch tranſaction: But the pre- 
tence of this ſettlement of October, 1680, ſeemed ſtill the 
more improbable, Sir Richard having, at that time, one youn- 
ger ſon and three daughters; and yet no ſort of proviſion was 
thereby made for theſe daughters, nor any remainder limited 
to ſuch younger ſon, in caſe he ſhould become compos mentis, 
which was not then deſpaired of; and tho' the owner of the 
eſtate, was thereby made ſtrictly tenant for life, yet no power 
was reſerved to him for making leaſes, or for limiting a join- 
ture to any wife whom he might afterwards marry. That it 
might introduce great miſchief, and be of fatal conſequence to 


were to be impeached and defeated by ſuch ſtale and incon- 
tent pretenſions, and ſupported by ſuch evidence as was 


not only improbable in itſelf, but not agreeable to the preten- 
ſons firſt ſet up by Sir Thomas Oſborne in his bill; and it 
would be very extraordinary in a Court of Equity, to eſtabliſh 
a ſuppoſed ſettlement upon the credit of Boyton's pocket-book ; 
which, when produced, appeared to have ſeveral marks, ren- 
dering its credit liable to ſuſpicion. That when a fair oppor- 
tunity was offered to Sir Nicholas Oſborne, to try the reality of 
the articles ſet up by him, it was all that could reaſonably be 
expected from a Court of Equity, where a real eſtate of inherit- 
ance was concerned; and upon a trial at law, where witneſſes 
ae examined v/vd voce, the truth was moſt likely to be diſ- 
covered ; but ſince Sir Nicholas did not think fit to proceed 
ſuch trial, his bill was very properly diſmiſſed : And the 
nther, as his remedy, if he had any, was properly at law ; 


gau A nd as the evidence offered by him in the Court of Chancery, 
m. wuching this pretended ſettlement, might have ſerved as well, 
this A ad would have had as much weight on any trial at law, as it 

| {0 


could or ought to have had in a Court of Equity ; and there- 


do, fore it was apprehended, that after Sir Nicholas Oſborne had 
the had all the diſcovery which he could from the reſpondents, 
ugh, ere was no ſufficient reaſon for a Court of Equity to give 
t 1 any farther aſſiſtance. 
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moſt families, if, after ſo great a length of time, their titles 


offered on the part of the plaintiff in this cauſe; which was 
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After this appeal was brought, and before it came on to he 
heard, the appellant preſented a petition to the Houſe, pray. 
ing, that he might be at liberty to prove, by one or mom 
perſons vivd voce, or in ſuch manner as might be thought 
proper, that he was heir male of the body of Nicholas 0˙ 
Horne, his father. And counſel being heard on the matter df 
this petition, on the 26th May, 1721, it was admitted, that 
Sir Nicholas Oſborue died without iſſue male, leaving tuo 
daughters; and that the appellant was the only brother of $i 
Nicholas, and heir male of the body of Nicholas, the father df 


On the ſame day it was ORDERED, that the Judges ſhoul( 
attend the Houſe on Saturday, the roth of June next, pre- 
pared to give their opinions upon the following queſtion, «1z, 
<< In caſe a tenant in tail die, leaving two ſons, and the elde 
of them bring a formedon in deſcendre, and judgment be given 
* againſt him; whether, after his deceaſe without iſſu, 
his brother, being iſſue in the ſame intail, may bring 4 
„ writ of error to reverſe that judgment; and whether ſuch 
brother may bring a new formedon upon the ſame gift in tail 
* without reverſing that judgment?“ 


A 


This matter being afterwards adjourned to the 12th of Fun, 
the Judges on that day attended ; and the Lord Chief Baron 
of the Exchequer delivered their unanimous opinion : * That 
„ the ſecond brother might bring in a writ of error; but 
„ whether he could bring in a new formedon, without reverl- 
ing the judgment given againſt his brother, depended upon 
« the nature of ſuch judgment given in the former formean, 
«© which, in ſome caſes, may be a bar, but in others not. 
The Houſe being thereupon of opinion, that the appellant 
Sir Fohn Oſborne was well entitled to his appeal; it wi 
ORDERED, that the ſame ſhould be heard on the next Wear! 
day, at eleven o'clock. ; 


Ay after hearing counſel accordingly, it was ORDERED and 
ADJUDGED, that the appeal ſhould be diſmiſſed, and the orders 
therein complained of, affirmed : And it was further 0RDERE® 
that the appellant ſhould pay to the reſpondents, the ſum of 
1004. for their coſts, in reſpect of the ſaid appeal. 
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N September, 1716, Thomas Minnit, foſeph Jopſon, Richard Viner,vol.16. 
Boles and James Fylar, of the city of Dublin, merchants, 2 %% a, 17 
agreed to become partners for carrying on the trade of ſugar- __ v. 
boiling ; and by certain articles entered into on that occaſion, . 
dated the 21ſt of September, 1716, it was, inter alia, ſtipulated, 
That none of the ſaid partners ſhould buy any ſugars for 
« the trade in partnerſhip, without the conſent of a majority 
« of the partners; and that if any of them ſhould buy ſugars, 
« without ſuch conſent, the ſame ſhould be at the riſque of 
« the perſon ſo buying them, and the other partners ſhould 


not be any way liable to the payment of the ſame.” 


The trade was carried on for ſome time, purſuant to theſe 

articles ; and in June, 1717, Thomas Minnit having purchaſed 

Fylar's ſhare, became entitled to a moiety of the whole ; but 

being diſſatisfied with the conduct of Boles and Jopſon, the 

other partners, he gave them notice in September following, 

that he would be no longer concerned in the joint trade, and + + 
would withdraw, or diſpoſe of his ſhare of the ſtock ; and he 

allo cauſed an advertiſement, to that effect, to be fixed and 

publiſhed on the Exchange. 


dubſequent to this notice, vg. in October, 1717, Boles and 
yen treated with the reſpondent for the purchaſe of 100 caſks 
if raw ſugar, at the price of 10007. ; and Minnit being inform- 
d of this treaty, went to the reſpondent, and told him, that 
be ¶ Minnit vas no longer concerned in the. faid partnerſhip, 
5 would not therefore be accountable for any ſugars, which 
les and Fopſon might buy, under colour of the ſaid partner- 
P, or otherwiſe; to which the reſpondent anſwered, that he 
s fatisfied with the ſecurity of Boles and Fopſon only, and 
FOuld fell them his ſugars on their own account and credit. 
4 


The 
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* The reſpondent accordingly ſold the ſugars to Boles and 
ys Fopſen, and took four promiſſory notes in their own Name, 


only, for the money, payable by inſtalments ; but a ſeparate 
account was kept of the ſugars, and they were not blendez 
with the common ſtock of the partnerſhip. | 


In January, 1717, Thomas Minnit, for a valuable conſider. 
ation, aſſigned all his ſhare and intereſt in the ſtock, to the 
appellant ; and about the ſame time, Boles became a purchaſer 
of all Jopſon's ſhare and intereſt therein; and ſoon afterward 
the appellant and Boles entered into a new partnerſhip together, 
on which occaſion Boles took credit for 18 hogſheads of ray 
ſugar, which was the then reſidue of the ſugar bought of the 
reſpondent. 


Before the notes which the reſpondent had taken from Bulz 
and Jopſon, for the amount of the ſugar, were all paid, the 
failed, and abſconded ; whereupon in June, 1718, the reſpon- 
dent filed his bill in the Court of Chancery in Ireland, again 
the appellant and Thomas Minnit, in order to recover payment 
of 6007. and upwards, which he alledged to be remaining due 
upon theſe notes; ſuggeſting, that he fold the ſugars on 
account of the partnerſhip. 


The appellant, by his anſwer, ſtated the ſeveral facts above- 
mentioned, relative to the purchaſe of the ſugar ; and infiſted 
that he was not liable to the payment of any thing, which 
might remain due on that account. | 


The ſaid Thomas Minnit alſo anſwered the bill, and ſwore 
that he gave notice to the reſpondent not to truſt Boles and 
Jopſon with the ſugars, on the partnerſhip account, Bub 
upon hearing the cauſe on the 28th of January, 1720, the 
Lord Chancellor was pleaſed to decree, that the appellat 
ſhould pay the reſpondent, the money remaining due for the 
faid 100 hogſheads of ſugar, ſo ſold to the ſaid Boles aut 
Fopſon ; and referred it to a Maſter to aſcertain how mutet 
remained due to the reſpondent on the aforeſaid notes, ® 
the intereſt of the ſame, from the time the ſaid notes e 
reſpectively payable. 


Fron 
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From this decree, the defendant Jeſbua appealed; inſiſting, that — 

he was never concerned in the original partnerſhip, but only, Cy 
purchaſed Thomas Minnit's ſhare of the ſtock for a valuablC--; Lacks, 
conſideration ; after the reſpondent had ſold the ſugars to Boles C. Phippe. 
nd Fopſon, on their own credit; and after the partnerſhip 
between them and Thomas Minnit was diſcontinued. That the 
ſugars were bought without the conſent of Thomas Minnit, after 
the reſpondent had full notice of the partnerſhip being diſcon- 
tinued, and was warned not to truſt the ſugar on the partner- 
ſkip account. That the reſpondent ſold and delivered the 
ſugar to Boles and Fopſon, on their own ſeparate account and 
credit, and took their own promiſſory notes for the ſame, 
declaring himſelf ſatisfied with their ſecurity ; and was accord- 
ingly paid part of the money by them, or one of them. 
That the ſugars were kept ſeparate from the ſtock of the part- 
rerſhip, and diſtin accounts were kept concerning them; 
and no part thereof brought to the appellant's account as a 
partner. That Boles, in a general account between him and 
the appellant, eſteemed and charged theſe ſugars as his own 
property ; and accordingly had credit given him for the 18 
bopgſheads thereof which remained unſold. But if either the 
appellant, or the ſaid Thomas Minnit, were any way chargeable 
ith the money, or any part thereof, it was not a matter 
properly determinable in a Court of Equity, but a mere action 
law, for goods fold and delivered; in which action, the 
nerits might properly have been tried. 


On the other fide it was argued, that the ſugars were bought R. Raymond. 
the reſpondent, for the benefit of the partnerſhip, by @ 8. Mead. 
rity of the partners; and particularly by Jop/on, who had 

he chief management and direction of the ſugar-houſe, and 

ere accordingly put into the common ſtock ; and that the 
ppellant, becoming aſſignee of the partners, and ſtanding in 

teir place, ought, in juſtice and equity, to pay the reſpondent 

de remainder of his ſaid debt. And the rather, becauſe the 

ppellant became concerned in the partnerſhip, directed theſe 

"$45 to be mixed and worked up with the other common 

lock, and thereby converted the ſame to his own uſe; and 

iprefily agreed to make good what remained due to the reſpon- 

ent, out of the old and new ſtock of ſugar. 
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Bur after hearing counſel on this appeal, it was ORDERey 
and ADJUDGED, that the decree ſhould be reverſed, as to the 
appellant ; and that the reſpondent's bill, as to him, ſhout 
be diſmiſſed with coſts: And it was further oxDERED, that the 
proper officer of the Court of Chancery in Ireland, ſhould tix 
and aſcertain the ſaid coſts accordingly ; and the ſame, when 
aſcertained, were forthwith to be paid to the appellant by the 
reſpondent ; and that the ſaid Court ſhould take care to put this 


judgment into effectual execution. 


— — — — —— — 


Edward Edgworth, Eq. - =- Appellant 
Robert Eagworth, Eſq. 5 Reſpondent. 
26th June, 1721. 


IR Edward Tyrrell, Bart. being ſeiſed in fee of the town 
and lands of Longwood, and ſeveral other lands, in the 
"counties of Meath, Weſt-Meath, Kildare, and King's County, 
in Ireland; died in the year 1690, leaving iſſue, Catherine his 
only daughter and heir, the appellant's mother. 


The faid Sir Edward Tyrrell was, after his death, outlawed 
for high treaſon; by means whereof, the ſaid lands, which 
would otherwiſe have come to Catherine his ſaid daughter and 
heir, were ſeiſed into the hands of their Majeſties King Millan 
and Queen Mary. | 


But, there being a proſpect of reverſing that outlawry, 2 
being erroneous, the reſpondent propoſed to marry the (aid 
Catherine; and having obtained the conſent of Dame El 
| Tyrrell, her mother, certain articles were entered into, beten 


the reſpondent of the one part, and the ſaid Dame Elmir 


Tyrrell, on behalf of herſelf and her ſaid daughter Catberi, 
of the other part, dated the 5th of Jul, 1692 ; whereb) a 
was agreed, that whenever the ſaid Catherine, or the reſpondent 
in her right, ſhould be reſtored to the eſtate of the ſaid Si 
Edward Tyrrell, or any part thereof, the ſame ſhould imme: 


diately be ſettled on the reſpondent and the ſaid Catherin, 
1 the 


their lives, and the life of the longer liver of them ; remainder 
in tail male to the firſt ſon of the reſpondent by the faid Cathe- 
rine, with other remainders over: And that there ſhould be a 
proviſion for the ſaid Dame Elinor, during her life. 


The marriage ſoon afterwards took effect, and Sir Edward's 
eſtate being, by the a& of reſumption, veſted in the truſtees 
appointed for ſale of the 1r:ſþ forfeitures; it was afterwards, 
by a private act of Parliament, made in the firſt year of Queen 
Ann, enacted, that the ſaid truſtees ſhould convey all the eſtate 
forfeited by the ſaid Sir Edward Tyrrell, to the reſpondent and 
the ſaid Catherine and their heirs, diſcharged of all forfei- 
tures, And by deeds of leaſe and releaſe, dated the 8th and 


gth of October, 1702, the ſaid truſtees conveyed the ſame 
accordingly. 


The reſpondent and Catherine being thus ſeiſed, did, by 
deeds of leaſe and releaſe, dated the 24th and 25th of December, 
1703, in purſuance of the faid articles, and for the conſidera- 
tions therein mentioned, convey unto Francis Edgworth, Eſq. 
and his heirs, all the ſaid premiſſes, by the particular denomi- 
nations in the ſaid deeds expreſſed; to the uſe of the reſpondent 
and the faid Catherine, for their lives, without impeachment 
of waſte; and from and after the death of the ſaid reſpondent 

and Catherine, to the uſe of the appellant, their eldeſt ſon, 
during his natural life; remainder to the ſaid Francis and his 
heirs, for preſerving the contingent uſes; remainder to the 
appellant's firſt and other ſons, in tail male; with ſeveral 
remainders over. With a power for the reſpondent and the ſaid 
Latherine, to charge portions for younger children, not exceed- 
ing 1000/7. ; and a power for the appellant, after the death of 
the reſpondent and the ſaid Catherine, to ſettle a jointure on 
any wife he ſhould marry, not exceeding 300/. per ann. 


In 1707, the ſaid Catherine died; and the reſpondent, in 
ſome few months after, married a ſecond wife ; and notwith- 
ſtanding the ſaid articles and ſettlement, took upon himſelf to 
make fee-farms, and other long leaſes of part of the premiſſes, 
at mall rents; and to mortgage and ſell other part thereof, and 


publicly notified, that he intended to ſell the refidue of the 
lid premiſſes. | 


By 
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da rying againſt the reſpondent's conſent, great miſunderſtandings 


21 


Had not any power to ſell, or incumber the premiſſes, or any 
part thereof, any longer than during their reſpective lives. 


plaintiffs, and the reſpondent and his wife were defendants, & 
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By theſe means, and alſo on account of the appellant's mar. 


ſubſiſted between them; inſomuch, that on the 21ſt of Decey. 
ber, 1717, the reſpondent exhibited his bill in the Court of 
Exchequer in Ireland, againſt the appellant, alledging, that 
neither he, the reſpondent, or the ſaid Catherine, ever made or 
executed any articles before their intermarriage, or any ſettle. 
ment of the ſaid premiſſes ; and therefore prayed, that if the 
appellant did inſiſt on any articles and ſettlement, he might be 
obliged to ſhew cauſe, why the ſame ſhould not be brought into 
Court, and lacerated. 


To «this bill, the appellant put in his anſwer, and thereby 
inſiſted, that the reſpondent and the ſaid Catherine, were but 
tenants. for their reſpective lives, with remainder to the appel- 
lant for life, with ſeveral remainders over, as aforeſaid ; and 
that the reſpondent and the ſaid Catherine, or either of them, 


The cauſe being at iſſue, witneſſes were examined on both 
ſides; and, on the part of the appellant, the reality of the 
articles and ſettlement, was not only proved by a living ſub- 
ſcribing witneſs to the articles, who was half-ſiſter to the aid 
Catherine, and examined on behalf of the reſpondent himſelf, 
but alſo manifeſted by many other concurring evidences; ſuch as 
the confeſſion of the reſpondent, recitals in ſeveral deeds exe- 
cuted by him and Catherine, ſome whereof were of his own 
hand-writing, indorſements written by the reſpondent on the 
back of the articles, and on another parchment, which con- 
tained the ſaid articles and ſettlement, mentioning the fame to 
be papers and deeds of value; ſeveral letters written by the 
reſpondent and the ſaid Catherine, ſome whereof had been 
exhibited in a cauſe depending in the ſaid Court of Exchequer, 
in the year 1706, wherein Bryan Kernan and his wife wer 
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appeared by the depoſitions and certificate of Mr. Garin, the 
examiner : It alſo appeared in proof, that the reſpondent 
attempted to deſtroy the ſaid articles and ſettlement, and that 
the appellant's mother having prevented the ſame, the reſpon- 
dent uſed harſh methods, in order to compel her to Join with 
him therein, and in ſales and mortgages of part of the {i 

premils; 
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premiſſes 3 and one Conſtantine Molloy, formerly clerk to the 
attorney, who was concerned for the reſpondent in the manage- 
ment of his affairs, proved, that the ſaid deeds of ſettlement, 
were all of the ſaid Molloy's own hand-writing, and were written 
by him, on or about the time they bore date, by the direction 
of the reſpondent's ſaid attorney. | 


On the part of the reſpondent it was proved, that the perſon 
pretended to be the living witneſs to the marriage-articles, had 
frequently declared, on the appellant's firſt making his preten- 
fons, that ſhe never was a witneſs to any ſuch articles, nor did 
he believe any ſettlement was ever made; and that ſhe was well 
aſured, the Lady Tyrrell, never after the death of her huſband, 
was able to maintain herſelf, without the reſpondent's aſſiſt- 
ance: That the other pretended witneſs to the articles, who 
was dead, held no correſpondence with Lady Tyrrell, or the 
repondent, or his wife, at or near the time when he is ſuppoſed 
to have been a witneſs to the articles: That Francis Edgworth, 
the only truſtee named in the ſettlement, was at great variance 
with the reſpondent, at, and both before, and after the date of that 
ſettlement, and was not at Longwood, where the ſettlement was 
pretended to have been executed, at or near that time : That 
both the articles and ſettlement appeared to be of one and 
the fame hand-writing with eight letters, proved to have 
been written by the appellant: That from many declarations 
made by the reſpondent, and his late wife the appellant's 
mother, and even by the appellant's own witneſſes, at ſeveral 
times in the year 1704, and afterwards, it appeared that no 
uch pretended ſettlement was ever made: And, that the appel- 
lant had often written the reſpondent's name ſo like his hand, 
that it could not be diſtinguiſhed from his own writing. | 


On the 13th and 14th of November, 1719, the cauſe was 
beard when, on reading part of the appellant's proofs, the 


nd that as this caſe was circumſtanced, it would be a dangerous 
Precedent to direct an iſſue, to try the reality of them: But 
'© was nevertheleſs ordered, that the appellant ſhould be 


deeds, articles, letters and exhibits, read on that hearing. 
Vox. II. 4 P | In 


Lord Chief Baron declared, that the appellant had made 
lufficient proof of the reality of the articles and ſettlement ; 


xamined on perſonal interrogatories, in relation to the ſaid 


_ In purſuance of this order, the appellant was perſonal 
Bo. a — examined on interrogatories exhibited to him by the reſpondent: 
| And the cauſe coming again to be heard on ſuch examination, 

as well as on the pleadings and proofs, on the 2oth of February, 
1719, the Lord Chief Baron then declared his opinion, that 
the reſpondent being only tenant for lite under the ſaid articles, 
with remainder to the appellant, and no purchaſor being before 
the Court; no more could be regularly done, than to put the 
deeds into ſafe hands: However, it was ordered, that the 
cauſe ſhould ſtand over; and that the reſpondent ſhould, in the 


mean time, make all the tenants in poſſeſſion, and all the 
incumbrancers and purchaſors deriving un 


der him, parties to the 
bill. 


On the 27th of May, 1720, upon the reſpondent's motion, 
and in the abſence of the Lord Chief Baron; it was ordered, 
that ſuch only of the tenants as had leaſes, exceeding 21 years 
in poſſeſſion, or reverſion, on the 2oth of February, 1719, 
ſhould be made parties to the bill; notwithſtanding it was 
urged by the appellant's counſel, that the aforeſaid order was 
made on a hearing, that it could not be altered, on a motion, 
without a re-hearing; and that the reſpondent might have 
made leaſes for 21 years, before and ſince the 2oth of February, 


1719, contrary to the power reſerved to him by the articles and 
ſettlement. | 


The reſpondent accordingly amended his bill; but imme- 
diately obtained an order, in the abſence of the Lord Chief 
1 | Baron, for ſetting down the cauſe to be further heard, without 


| bringing any of the purchaſors or incumbrancers before the 
| Court. 


On the 16th of November, 1720, the cauſe was accordingly 
heard, before Mr. Baron Pocklington and Mr. Baron St. Leger, 
in the abſence of the Lord Chief Baron; and upon reading 
ſeveral of the appellant's proofs, the Court was pleaſed to order 
a trial at law on the following iſſues; viz. Whether . the 

articles bearing date the 5th day of July, 1692, were perfected 
by the reſpondent and Ellinor Tyrrell, previous to the inter- 
marriage of the reſpondent and the ſaid Catherine, or at a) 
other and what time; and whether the deeds of leaſe * 
| ale 
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Jeaſe bearing date the 24th and 25th days of December, 1703, — 
were per fected by Catherine Edgworth, Francis Edgworth and == 
the reſpondent, at Longwood, in the county of Meath, on the 
day they ſeverally bore date, or at any other and what time? 


The appellant, on the 23d of February following, applied to 
the Court, that the ſeveral proofs and letters read in the cauſe, 
might be duly entered in the notes, in purſuance of a former 
order: But Mr. Baron Sr. Leger, in the abſence of the Lord 
Chief Baron, was pleaſed to declare, that the order for having 
the letters entered as read, was made on a further hearing, and 
that was no ingredient on the hearing ; and therefore not only 
refuſed the motion, but at the ſame time ordered the iſſues 
to be taken as found againſt the appellant ; notwithſtanding the 
appellant's counſel urged, that a hearing and further hearing 
were but as one hearing; and that the ſaid proofs and exhibits, 
were admitted and read as evidence in the cauſe, before the 
Lord Chief Baron, and that there could be no objection to 
them: And on the ſame day, the Court was pleaſed to refuſe, 
that the ſeveral exhibits which were proved vzvd voce at the 
hearing of the cauſe, might be marked and ſigned by the officer, 
toſhew that the ſame were proved and read. my 


The appellant therefore appealed from theſe ſeveral orders of T. Lutwyche. 
the 27th of May, 16th of November, and 23d of February, &. Mead. 
1720; infiſting, that the bill ought not to have been retained 
or countenanced in a Court of Equity, unleſs the charge had 
been ſupported by ſome evidence ſufficient to found a decree 
upon, or at leaſt to induce a ſuſpicion ; but the reſpondent 
having failed therein, and not having ſuggeſted any matter 
proper for the cognizance of a Court of Equity, his bill ought 
to have been diſmiſſed, with coſts. That it was apprehended, 
the appellant had made out his caſe ſo clearly, that there was 
no ground or foundation for directing any iſſue; nor any room 
left for the Court, to conceive or entertain the leaſt doubt. 


der Bi That the ſeveral incumbrancers and purchaſors claiming under 
he the reſpondent, were not brought before the Court, according 
& o the orders of the 2oth of F ebruary, 1719, and 27th of May, 


720; neither were the perſons, who appeared to be entitled 
0 eſtates in remainder, by virtue of the ſaid articles and ſettle- 
ment, made parties to the ſuit ; without which, no trial or 
deere could be effectual, available, or concluſive. That the 


iſſue 


C. Phipps. 
T. Bootle, 
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iſſue was ſo worded, as to leave room for à Jury tg fing 
againſt the appellant, altho' the reality of the articles and 
ſettlement had been ever ſo well proved; for the iſſue wy; | 
to try, whether the deeds of leaſe and releafe of the 24th ang 
25th of December, 1703, were perfected by Francis Edgwort, 
Catherine Edgworth, and the reſpondent, at Longwood in the 
county of Meath, when it appeared, that the fubſcribing 
witneſſes to thoſe deeds were dead; fo that it was impoſſible 
to give any evidence of the place where they were executed: 
Beſides, it was altogether immaterial to make the place any 
part of the iſſue, and there was ſtill the leſs reaſon for doing 
ſo, as this cafe was cireumſtanced ; becauſe the reſpondent's 
houſe at Longwood, happened to be fituate in two counties, 
one part thereof being in the county of Meath, and the other 
in the county of Kildare. That the Court, on the 23d of 
February, 1720, not only refuſed to permit ſome of the ap- 
pellant's proofs, read in the cauſe, to be regularly entered in 
the minutes, but at the ſame time, ordered the iſſues to be 
taken as found againſt him ; tho' no declaration had been filed 
or delivered by the reſpondent, and tho' theſe iflues were 
directed in an improper manner, and without any foundation, 
That the denial of the appellant's motion for obliging the 
officer to mark the exhibits, to ſhew that they were read in the 
cauſe, was apprehended to be a practice of very dangerous 
tendency ; and ſuch, as if tolerated in inferior Courts, might 
prevent perſons from appealing againſt their orders or decrecs, 
or ſhewing their grievances in a full and clear light. And 
therefore it was hoped, that the ſaid orders would be reverſel, 
and the reſpondent's bill diſmiſſed with coſts. 


On the other fide it was contended, that the order of the 
27th of May, directing the leſſees of the premiſſes in queſtion, 
to be made parties, was a favour to the appellant ; to the end, 
that they might be affected with notice of the articles and 
ſettlement, in caſe the ſame could be eſtabliſhed : And tha 
directing iſſues to try the validity thereof, would be eſtabliſhing 
by a judgment at law, a right in the appellant ; which other- 
wiſe, he could not bring in iſſue, till after the reſpondents 
death. That the laſt order of the 23d of February, Was like- 
wiſe juſt; as the appellant, by refuſing to try the pou 


in queſtion upon the iſſues directed, tacidly owned, that g 
_ cou 
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could not ſupport” either the articles or ſettlement ; and there- - 
fore it was but reaſonable, that the reſpondent's title ſhould be 
quieted. That from the nature of the reſpondent's proofs, as 
well as from the variations in the matters and powers contained 
in the pretended articles and ſettlement, it was evident, that 
neither of them were duly made or executed, or at leaſt that 
they lay under the greateſt ſuſpicion of being forged. That 
the purchaſors, leſſees, and mortgagees, were all made parties, 
and ſerved with ſubpœnas and appeared, before the iſſues were 
directed; and as to the making the remainder-men parties, the 
appellant was over-ruled by the Court, and acquieſced till the 
fling of his appeal: Beſides, in caſe the ſettlement ſhould 
be found to he valid, the remainder-men would have the 
benefit of it, tho' they were no parties to the ſuit. That 
Longwood was relied upon by the appellant in his pleadings, 
to be the place at which the indentures of leaſe and releaſe 
were executed, and for that reaſon (as preſumed) it was inſerted 
in the iſſue: But if the appellant had complained to the Court 
of that circumſtance, it would no doubt have been left at large, 
for the reſpondent never inſiſted further, than to have the 
validity of the articles and ſettlement fairly put in iſſue. 


AFTER hearing counſel on this appeal, it was ORDERED Orvess 


and ADJUDGED, that the ſaid three orders complained of, NN 


ſhould be reverſed ; and that the reſpondent ſhould be at liberty P- 553+ 
to bring on the cauſe again to hearing, in the ſaid Court of 
Exchequer, as he ſhould be adviſed, making proper parties to 

the ſuit ; and that the ſaid Court ſhould take care that he pro- 

ceeded without any unneceſſary delay. 


fobn Kirwane, Eſq. commonly _ tl 
Sir John Kirwane, Knight, = elant: Cale53, 


dir Walter Blake, Bart. — Reſpondent. 
27th June, 1721. | 


Viner, vol. 13. 


Y articles, bearing date the 5th of Auguſt, 1687, made p. 552. ca. 9. 


* . ; vol. 14. p. 458. 
ween the reſpondent, Dame Mary his mother, and 8 8 


Robert French his uncle, of the one part, and the appellant ca. 4. 
Vol. II. | 4 Q nd 2 Eq. ca. ab, 
| $33+ ca. 3. 


the appellant ſhould pay as a marriage portion with her 1400l. 


reſpondent was under age, and therefore incapable by law of 


appellant might lay out and apply the ſeveral ſums aforeſaid, as 


appellant paid 300 J. in diſcharge of a mortgage on the reſpon- 
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and Anne Kirwane his daughter, of the other part; it wy 
inter alia, agreed, that a marriage ſhould be had between th 
reſpondent and the ſaid Anne the appellant's daughter; that 


which was to be diſpoſed of and laid out in redemption (x 
mortgages and incumbrances on the reſpondent's eſtate, by the 
direction of himſelf and the ſaid Dame Mary and Nobert 
French; and that the ſaid 1400/7. ſhould be paid in manner fol. 
lowing, vis. 600/. on or before the 2oth of Auguſt, 168), zoo. 
on or before the laſt day of Auguſt, 1688, zool. on or before 
the laſt day of Auguſt, 1689, 100/. on or before the laſt dy 
of Auguſt, 1691, and 1007. on or before the laſt day of Augy, 
1692 : And, for better ſecuring the four laſt ſums, making 
800/. for the uſes mentioned in the articles, the appellant 
perfected to Denis Daly, Eſq. one of the truſtees therein 
named, four ſeveral bonds of equal date with the articles, pay. 
able at the reſpective days aforeſaid, with warrants of attorney 
to confeſs judgments thereon. And after reciting, that the 


ſecuring a jointure to the ſaid Anne; it was agreed, that the 


they ſhould become due, in redemption of mortgages due on 
the following lands, agreed to be ſettled on the ſaid Dame 
Anne for her jointure ; vig. the lands of Cloneen, lying in the 
barony of Carra and county of Mayo, mortgaged for 6;ol.; 
the lands of Kigalagb, in the ſaid barony and county of Moyo, 
mortgaged for 23o/.; the town and lands of Kinlagh, in 
the barony of Killmaine and county of Mayo, and Ballidonoug), 
in the half barony of Roſs, and county of Galway, mortgaged 
for 330/.; and might procure aſſignments of the ſaid mort- 
gages, in the names of truſtees, in truſt for the reſpondent and 
Anne Kirwane, and the heirs of the reſpondent, until he ſhould 
come to full age. | 


The marriage took effect on the 10th of Auguſt, 1687, and 
on the ſame day the appellant, in purſuance of the articles, 


paid to Patrick Bodkin, in part of the mortgage of 650/- 
on the lands of Clozeen, the ſum of 50“. And in 1688, the 


dent's eſtate. 
2 Io 
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In the month of June, 1688, the reſpondent attained his —— 
age; and, in January following, he perfe&ed a ſettlement of Chow 


his eſtate on the ſaid Dame Anne, and the iſſue of the mar- 
riage, in purſuance of the ſaid articles. | 


The war breaking out in Ireland, a pretended Parliament, 
under King James II. fat in Dublin, and paſſed an act for 
repealing the acts of ſettlement in that kingdom; whereby the 
appellant was diſpoſſeſſed of his eſtate, which he had purchaſed 
under the ſaid acts of ſettlement; and the reſpondent going 
into the army, application was made to him by the appellant's 
Lady, infinuating, . that if the reſpondent ſhould happen to 
periſh in the war, the bonds paſſed to the {aid Dennis Daly, 
would be put in ſuit againſt the appellant, which he was not 
then able to diſcharge ; whereupon the reſpondent depoſited 
thoſe bonds in the appellant's hands, and the ſame were after- 
wards cancelled by him, or his Lady. 


The troubles continuing in Ireland, and the appellant and 
his family removing to France, the reſpondent was prevailed 
upon to let his Lady and daughter go along with them ; where 
they ſtayed above three years, much againſt the will of the 
reſpondent, who was very impatient to have them over. The 
zppellant, however, declared, that the reſpondent ſhould be 
at no manner of expence for them, while they were abroad ; 
but that he would provide them with all manner of neceſſaries. 


In ſome time after, the appellant returned from France ; 
when the reſpondent frequently applied to him to diſcharge 
the incumbrances affecting the reſpondent's eſtate, according 
to the marriage-articles, which the appellant, for a conſiderable 
tine, refuſed to do; but at length, being much importuned 
hereto by the reſpondent, he, inſtead of a compliance, deliver- 
ed the reſpondent an account, wherein he charged him with 
eyeral ſmall ſums of money lent, for which he took the reſpon- 
lent's note; and alſo with ſeveral hundreds of pounds, paid 
he reſpondent in braſs money, which, at the time of payment, 
"3 not worth above twelve pence a pound, in diſcharge of 
e portion, covenanted to be applied in redeeming incum- 
"aces on the reſpondent's eſtate, as aforeſaid. 


The 
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The reſpondent, finding himſelf much oppreſſed, by being 
obliged to pay the money becoming due yearly on the mort. 
gages, which ought to have been diſcharged by the appellant 
out of the ſaid portion; and having in vain applied to him 
to perform the articles, the reſpondent, on the 31ſt of Deces: 
ber, 17 11, filed his bill in the Court of Exchequer in Feld 
againſt the appellant and others, for a ſpecific performance of 
the ſaid marriage-articles; but being afterwards adviſed, that 
in regard he was only tenant for life of the faid mortgaged 
lands, and his two ſons had remainders in tail in them, it wa: 
proper that they ſhould be before the Court; he therefore ſoon 
afterwards filed a ſupplemental bill, to which his ſaid ſons 
were made parties. 


The appellant, by his anſwer, confeſſed the marriage-articles; 
but ſaid, that as a further ſecurity that the money ſhould be 
applied to the uſes therein mentioned, there were bonds paſſed} 
by him to Dennis Daly, Eſq. and that the reſpondent gave 
him up the ſaid bonds, in conſideration that he had loſt his 
eſtate by the act of repeal : He then ſet forth ſeveral payments, 
which he had made to the reſpondent and his order ; enume- 
rated ſeveral preſents given by him, to the reſpondent and his 
Lady; and ſeveral benefits they had. received by his bounty, 
particularly that he maintained the appellant's Lady and daugh- 
ter three years and upwards in France, without any obligation 
on him ſo to do, but in friendſhip to the reſpondent, as he 
was married to the appellant's only daughter, to whom br 
grudged nothing that was in his power to give. 


The appellant finding, on a ſtricter enquiry, that a grett 
part of the portion remained unpaid, he in February, 171% 
preferred a croſs bill againſt the reſpondent ; inſiſting, that tht 
ſaid ſeveral benefits and preſents ſhould be applied in diſcharge 
of the ſaid portion; and, that the reſpondent delivered up tb 
ſaid bonds to him, to be cancelled. 


The reſpondent, by his anſwer to this croſs bill, abſolute) 
denied that he cancelled the bonds, or gave them up to th 
appellant to be cancelled ; but affirmed, that he depoſited then 
in the appellant's hands, in caſe he ſhould miſcarry in the war; 
and to prevent their being put in ſuit againſt the appellant 
when he ſhould be in no condition to diſcharge them. * 


Both cauſes being at iſſue, witneſſes examined and publica- 
tion paſſed, were heard on the roth of February, 1714 ; when 
the Court ordered, that the Chief Remembrancer ſhould audit 
and ſtate the account between the parties, and report what 
payments or ſatisfaction had been made, ſince the articles, to 
the reſpondent, or to any and what perſon, and when, and on 
what account; and alſo, whether the incumbrances, or any 
of them, in the ſaid articles mentioned, were paid off and diſ- 
charged, and when and by whom. 


Several matters appearing difficult to the ſaid officer, he, on the 
8th of June, 1716, made a report, conſiſting of ſeveral ſpecial 
points; which coming to be heard on the 27th and 29th of June, 
1716, and afterwards to be re-heard on the 25th of February 
following; and it appearing by one of thoſe ſpecial points, 
that the appellant had paid the reſpondent and his creditors 
ſereral ſmall ſums, amounting to 1104. 5s. 10d. which the 
zpellant infiſted ought to go towards diſcharging the bond of 
100/. payable the laſt of Auguſt, 1668 ; the Court was pleaſed 
to order the officer to enquire and aſcertain, when the ſeveral 
payments in the ſaid point, were made by the appellant to the 
reſpondent ; and whether there was any intereſt, and how 
much, due to the reſpondent from the appellant, at the time 
the ſaid payments were made; and in caſe any intereſt ſhould 
happen to be due at the time of ſuch payments, the ſame 
vere, in the firſt place, to go in diſcharge of ſuch intereſt ; 
and whatever the ſaid payments ſhould amount to, over and 
above ſuch deductions for intereſt, the overplus was declared 


tereſt became due to the reſpondent for the ſaid portion, the 
Intereſt in proportion, of the payments made by the appellant 
to the reſpondent, was to ceaſe ; and the value of the preſents 
made to the reſpondent and his Lady by the appellant, was to 


ll other points in the ſaid ſpecial report, as to the payments, 
ere to be under the ſame directions, and manner and method 
ck accounting. | | 


Another of theſe ſpecial points, concerned an - allowance 
awed by the appellant, for maintaining the reſpondent's 
ady and daughter in France for three years and three months, 
Vor. II. 4 R iK. 
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to bear intereſt; and when it ſhould appear, that as much 


be allowed as ſo much money paid to the reſpondent: And 
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be, allowed 40/. per ann. for the maintenance and expences of 


opened and debated,. it was ordered, that the appellant ſhowy 


the reſpondent's Lady, her child and fervant, for the tine 
they Were in France; but that no intereſt ſhould be allowed 
for the fame, and it ſhould be brought in, and ſtand at the 
foot of the account, when made up, as a charge againſt th 
reſpondent :—But this point coming to be re-hbard on the 
2oth of November, 1717, and the reſpondent inſiſting, that he 
had done ſeveral ſervices for the appellant and his family, par- 
ticularly, in preſerving his eſtate when he was in France, 
procuring a reverſal of his attainder, and getting a paſs for 
him and his family to come over into Heland, the reſpondent 
defired he might be conſidered for thoſe fervices ; whereupon 
the, Court directed, that an iflue ſhould be tried at the bx 
of the faid Court, by a Jury of the county of the city of 
Dublin, to try what the appellant deſerved, for meat, drink, 
lodging and cloathing of the reſpondent's daughter, from 
July, 1691, to October, 1694 ; and alſo what the reſpondent 
deſerved, for the ſervices which he did for the appellant and 
his family, from the beginning of the year 1691, to the end 
of, the year, 1700; and the reſpondent was to be allowed, 
whatever ſums of his money ſhould appear. to be in the hands 
of Simon Kirwane, at the time the reſpondent's Lady was in 
France. 


Purſuant to this order, a trial was had; and the Jury found, 
that the appellant deſerved, for the ſaid maintenance, 160!:; 
and that the reſpondent deſerved, for his ſaid ſervices, 40, 
And the. cauſe coming, to, be. heard upon this verdict, on the 
12th of July, 1718, the, Court ordered, that the reſpondent 
ſhould be allowed the ſaid ſum of 40 I.; and that the appellant 
ſhould be allowed the ſaid; ſum off 160 l.; both which ſums! 
Were to be added to, and ſtand at the foot of the account, 
to be made up in, the cauſes, and ſtruck out of the balance d 
the ſaid account. ic 


On the 24th of May, 1720, the officer made his report 
and thereby certified, that about; the 31ſt of Auguſt, 169 
Siman Hir wane, the. appellant's only ſon, had 800 livres of the 


reſpandent's money in his hands, which was then worth 15 
| 01. 
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Gol. ſterling; and which ſum, according to the ordet made 
on the thirteenth point, the officer allowed to the reſpondent. 
ro this report, the appellant took exceptions, and the report 
and exceptions were heard on the 5th of July, 1720, when 
moſt of the exceptions were over-ruled ; but, in regard Mr, 
Stonton, the appellant's attorney, offered to abide by the 
reſpondent's anſwer to perſonal interrogatories, as to the 800 
lives z it was ordered; that he ſhould be obliged to anſwer 
perſonal interrogatories, as to thoſe 800 livres, and that the 
appellant ſhould be concluded thereby. 


On the 5th of December, 1720, the officer ſtated the account; 
ind on the 1ſt of February following, the cauſes came to a 
inal hearing; when the appellant's counſel made ſeveral objec- 
tions to the report; but, being all over-ruled, the Court was 
pleaſed to decree the appellant to pay the ſum of 1319/7. 11s. 8 d. 
vith intereſt from the time of confirming the report, and with 
full coſts ; and ditected the officer to compute the intereſt 
for the principal ſum, from the time of the laſt calculation 
in his report, to the time of confirming the ſame ; and to add 
it to the ſaid ſum of 1319/4. 11s. 84. and the reſpondent was 
to make ap his decree for the ſame accordingly. 


From theſa\ ſeveral orders and decrees of the 1 oth of F ebru- T. Lutwyche. 
«ry, 1714, 25th of February, 17 16, 12th of Fuly, 17 18, C. Phipps. 
Wii" of J, and 1ſt of February, 1720, the appellant appeal - 


, , and on his behalf it was urged, that it was above 22 years 
15 tom the time the reſpondent gave up the bonds, to the time 
c his making any legal demand of the portion; and that con- 
ne cring this length of time, the circumſtances of the caſe, 


ad the ſeveral tranſactions between the appellant and reſpon- 
went, the Court ought not to have decreed any account to be 
taken, but ſhould- have diſmiſſed the reſpondent” s bill. That 
by the known method of accounting: in equity, where money 
ppears to be paid, exceeding. the intereſt due on any principal 
ſums, the overplus of the money ſo paid, is applied to ſink 
FÄ X 
ppeared by the ſeveral- reports in theſe cauſes, that the appel- 
at had paid 2437. 7.5. 64. when only 500 J. principal could 
e due, and before any intereſt thereof was due; yet, by the 
nethod of accounting, directed by the order of the 25th of 
February, 


9 1, 
he 
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kept entire, and intereſt only given the appellant for ſuch 


of the principal then due, or the account ſhould have been 
kept ſeparate, and the appellant allowed the ſums ſo paid, with 


be deducted out of the 160/. allowed to be expended on the 
_ reſpondent's wife, from 1691 to 1694. That the order, con- 
firming the report of the 5th of December, 1720, was appre- 


did the order of the 29th of June, 1716, decree more, tha 


allowances made to the appellant, amounting to 661/. 19% 


per cent. was decreed for the 500 J. for 29 years and 2 hall 


Caſes in Parliament. 


payments, until the intereſt of the 5001. diſcharged tho 

ayments and the intereſt thereof; which was in effec, gü. 
ing the reſpondent intereſt upon intereſt for his ſtale demands: 
Whereas, ſuch payments ought to have been applied in diſcharge 


intereſt, at the cloſe of the account. That the appellant ought 
not to be charged with 601. the value of the 800 livres, 
in Simon Kirwane's hands, that article not being given in 
charge, or mentioned in the ſpecial report; nor any exception 
taken by the reſpondent to that / report, for want of ſuch 
charge, -or ever mentioned in the cauſes, till the .order of the 
2oth of November, 1717 ; beſides, Simon Kirwane fully proved, 
that the ſame was tranſmitted and paid to the reſpondent and } 
his Lady. That the appellant ought to have had an allowance 
of the 160/. (expended on the reſpondent's Lady from 169: 
to 1694) from October, 1694, with intereſt for the ſame from 
that time; it appearing, that the ſame was then expended: 
And therefore, the order of the 12th of Juby, 1718, directigg 
the ſame to be placed at the foot of the account, without any 
intereſt, ought- not to have been made. That if the appellant 
was to be charged with the 601. for the 800 livres in Sim 
Kirwane's hands, he ought not to be charged therewith from 
Auguſt, 1691; but, in ſuch caſe, the ſame ought! at leaſt to 


hended to be contrary to the forms of the Court, and againk 
the rules of equity; the ſum therein reported due, being more 
than the penalty of the unſatisfied bonds given up: Neither 


that the ſaid bonds ſhould bear intereſt, as if they had nt 
been given up and cancelled ; and the Court having ordered, 
that the reſpondent's children ſhould not be affected by the 


the appellant ought to be allowed the ſame againſt the reſpot- 
dent, in the uſual way of accounting. That intereſt at 10, 


which 


which ought to have been moderated ; in regard the reſpon- 
dent made no legal demand for twenty-two years, and becauſe 
in the year 1704, Intereft was reduced to 81. per cent. That 
by the order of the 1 of February, 1720, full coſts were 
decreed againft the appellant, whereby the reſpondent and his 
agents had it in their power to load the appellant with exceſ- 
five charges: That full coſts are never decreed, but where the 
party commits manifeſt fraud, or makes an unconſcionable 
defence, which the appellant had been no way guilty of ; on 
the contrary, it appeared in the progreſs of theſe cauſes, that 
twelve out of the fifteen ſpecial points, and alſo the ſeveral 
re-hearings and exceptions, were occaſioned by the reſpondent's 
refuſing to allow the ſeveral payments made by the appellant, 
and which were afterwards adjudged for him, except the par- 
ticulars now complained of: And therefore the appellant 
WT iniltcd, he ought not to be charged with coſts ; at leaſt, not 
with the diſtinction of full colts. 


On the other fide it was ſaid to be clear, that the marriage- 
articles remained, in a great meaſure, unperformed on the part 
of the appellant; in whom a confidence was thereby repoſed, 
to apply the portion in diſcharge of the incumbrances on the 
eſtate, which was to be ſettled to the uſes mentioned in the 
articles, but which it was not pretended he had done. That 
3s the appellant was to lay out the portion in redemption of 
the mortgages, of which his daughter and the iſſue of the 
marriage, as well as the reſpondent, were to have the advantage; 
he could not, in juſtice, apply the trivial ſums lent to the 
reſpondent, for ſome of which he took the reſpondent's notes, 
and the reſt he charged to his account in his books, in diſcharge 
of the ſaid portion. That Simon Kirwane was the appellant's 
only ſon, and agent and manager for him in France; and it 
appeared by Simon books, that he charged what ſums or 
effects he paid or received from the reſpondent, to the appel- 
lant's account. That the appellant, in his anſwer, ſwore, that 
he furniſhed the reſpondent with an account of all the pay- 
ments made, in part of the portion, in 1696; but nothing 
concerning the reſpondent's wife's maintenance appeared in 
that account, nor did the appellant, by his ſaid anſwer, inſiſt 
on any allowance for ſuch maintenance; on the contrary ſaid, 
that neither he or his Lady ever charged it to the reſpondent's 
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account, or even intended to mention it, had he not 

provoked by the reſpondent's uſage of him: For which reaſons 
as well as becauſe the reſpondent's Lady and daughter went 
to France, upon the invitation of the appellant's Lady, and 
were detained there three years, againſt the reſpondent's will, 
the reſpondent apprehended, that he had more reaſon to com. 
plain of any allowance at all having been made to the appel. 
lant on that head, than the appellant had to complain, that 
the allowance was no larger. That the reſpondent did not 
ground his demand upon the bonds, which were a collateri 
ſecurity only, but preferred his bill againſt the appellant, to 
compel him to perform his truſt, according to the marriage. 
articles; and it was by the appellant's neglect, and a great 
misfortune to the reſpondent, that the intereſt of the portion 


had ſwelled to ſo large a ſum. As to the reduction of interef 


in Ireland, the act paſſed for that purpoſe, related only to 
money lent from the year 1704; but did not affect the interc| 
of any ſecurities entered into before that time. That tho the 
appellant was intruſted by the articles, to apply the portion in 
redeeming mortgages, affecting ſome particular lands, which 
were to be ſettled on his own daughter, and tho' the reſpon- 
dent had often applied to him to execute that truſt; yet the 
appellant, ſo far from complying with theſe reaſonable requeſts, 


Had obliged the reſpondent to commence a ſuit againſt him, 


and by frivolous delays had kept the reſpondent at law, for 


upwards of nine years; and therefore was juſtly condemned 
in full coſts of the ſuit. | 


| AccoRDINGLY, after hearing counſel on this appeal, it wi 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 
and the orders and decrees therein complained of, affirmed: 
And it was further oRDERED, that the appellant ſhould py 


to the reſpondent, the ſum of 601. for his coſts in reſped? of 
the ſaid appeal. 


Caſes'in Parliament. 


Grizell Graydon, Widow of Henry) 
Graydon, deceaſed, and John Lang- 
tm, and Mary his Wife, the Relict Reſp ondents. 
of Thomas Brown, deccaled, - 


12th July, 1721. 


OHN Odell, ſen. Eſq. being ſeiſed in fee of a conſiderable 

eſtate in the county of Limerick, in Ireland, by articles 
dated the 2d of February, 1692, in conſideration of a marriage 
between John Odell, jun. his ſon, and Conflance Fitzmaurice, 
daughter of William, Lord Kerry, and of 1500/7. her portion, 
zpreed to ſettle 3007. per ann. part of his eſtate, on the ſaid 
fobn Odell, jun. for life, for preſent maintenance, and for a 
jointure to Conſtance, in caſe ſhe ſhould ſurvive ; with remain- 
der to the iſſue of the marriage in tail male; and other 
remainders-over. And the reſt of his eſtate was thereby agreed 
to be ſettled on himſelf for life; remainder to the ſaid John 
04:1, the younger, for his life; with remainder in tail male 
ſucceſſively, to all the ſons of the ſaid John Odell the younger, 
by the ſaid Conſtance. And it was further agreed, that in caſe 
the ſaid Fohn Odell ſen. did not, in his life-time, diſpoſe of 
his daughters in marriage, or raiſe portions for them out of the 
profits of his eſtate ; he might at any time, during his life, by 
will, deed, or other writing, charge and incumber the eſtate 
b limited to him for life, with 1 500 J. as portions for his ſaid 
daughters. And both father and ſon thereby covenanted, that 
the ſaid eſtate was only incumbered with 2000/7. which ſhould 
be paid off in the father's life-time, and ſhould not affect the 
lands limited for the preſent maintenance and jointure. 


py 


The marriage took effect, and ſoon afterwards, by indentures 
of leaſe and releaſe, dated the 7th and 8th of November, 1693. 
the eſtate was ſettled and conveyed according to the articles; 
and the father's power to charge portions for his daughters, was 
expreſſed in the words following, vis. Provided always, 
6 and the true intent and meaning of theſe preſents are, that 
"Incaſe the ſaid John Odell, the elder, doth not, in hrs life- 


g « time, 


Jun 
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£41 ſhall and may be tawful, to and for him the ſaid John Otel 


* the elder, from time to time, and at all times during bis 


covenanted, as they had before done by the articles, that the eſtate 
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Thomas Brown ; viz. 7501. to each, for their ſaid wives po- 


Caſo$ in tame 
e chen diſpoſe of his daughters in marriage, or raiſe for then 


c 
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life, by his laſt will and teſtament, or by any deed or deeds 
* or other inſtrument or inſtruments in writing, to charge and 
* incumber the ſaid eſtate, limited to him for life, as aforeſaid, 
«© with a ſum not exceeding 1500 J. as a portion for his daugh. 
c ters. — And by this ſettlement, both father and fn 


ſo ſettled, was ſubject to no more than 2000/7. ; and ſhould be 
diſcharged before the father's death. 


At the time of making this ſettlement, John Odell, the 
father, had two daughters, namely, the reſpondents Griael 
and Mary; both of whom afterwards, and in his life-tine, 
married, the firſt with Henry . Graydon, and the other with 
Thomas Brown : But differences ariſing between the faid Jab 
Odell, ſen. and the relations of his ſon's wife, touching the 
incumbrances affecting his eſtate, which it was alledged, greatly 
exceeded the-2000/7. limited by his covenant ; and the father 
falling into misfortunes, in conſequence of theſe diſputes, he 
was not only unable to diſcharge thoſe incumbrances, but 
alſo to give his ſaid daughters any portions, on their reſpedlive 


”- 


And therefore, by deed dated the 16th of February, 1699; 
the ſaid John Odell, ſen. in purſuance of the power reſerved to 
him by the above ſettlement, charged the eſtate therein com- 
priſed with 1500/7. to be paid to the ſaid Henry Graydon and 


tions ; and by his will of the ſame date, he confirmed thi 
charge, and ſoon afterwards died in priſon. 


Jobn Odell the ſon, died about two years before his father, 
leaving his wife Conſtance, enſient with the appellant, who la 
ſoon after born ; and the widow afterwards intermarrying with 
Sampſon Cox, Eſq. they, as guardians of the appellant, entered 
upon and received the rents and profits of the whole ſettled 
eſtate ; but neglected either to diſcharge the incumbrances, d 


pay the ſaid portions. 3 
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Wherefore, in May, 2700, Graydon and Brown, with their 
wives, exhibited a bill in the Court of Exchequer in Ireland, | 
againſt the ſaid Sampſon Cox, and Conſtance his wife, and the 
appellant, then an infant, praying a ſatisfaction of the ſaid 
1500/. for their portions. To this bill the defendants put in 
their anſwer, and thereby admitted the articles and ſettlement 
containing the power to charge the eſtate, and the deed and 
will by which that charge was made; and alfo that Grizell and 
Mary were, at the time of the articles, unprovided for ; but 
they inſiſted, that Odell the father, had no power to charge the 
eſtate with the 15004. for his daughters portions, before the 
ame was diſcharged from the incumbrances ; nor even in that 
caſe, if his daughters were during his life-time married, or 
provided for. 


Court decreed, that the plaintiffs ſhould have and recover their 
ſeveral and reſpective portions of 750. with intereſt, out of 
the lands charged therewith, and liable to the ſame; and 
referred it to the Chief Remembrancer, to aſcertain the value 
of thoſe lands, and the ſeveral incumbrances thereon ; and gave 
the plaintiffs leave to make the mortgagees and other incum- 
brancers, parties to the ſuit. 


Soon after this deoree, the ſuit abated by the death of ſome 
of the parties, and, at the interceſſion of the appellant's friends, 
no farther proceedings were had till he became of age; when 
the cauſe being revived, he petitioned for a re-hearing, and 


and the former decree affirmed. 


From both theſe decrees, the preſent appeal was brought ; 
ad on behalf of he appellant it was contended, that the 
portions ought not to have been decreed againſt him, becauſe 
lis grandfather had no power to charge the eſtate, until after 
be had diſcharged it from all incumbrances, according to his 
covenant ; and alſo, becauſe the two daughters were married 
in bis life-time, and otherwiſe provided for by him; and it was 
nat pretended, that the power was executed, until many years 
alter the daughters were married. That if the r500/. was 
chargeable on the eſtate, yet after ſo long an acquieſcence, as 
rom the year 1702, the plaintiffs ought not to have intereſt, 
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On the 3d of July, 1702, this cauſe was heard, when the 


xcordingly, on the 25th of May, 1720, the cauſe was re-heard, 


R. Raymond, : 
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reſpondent Grizell, and therefore it was inſiſted, that the 


_ executor or adminiſtrator; and that therefore all the ſubſe. 
quent proceedings were irregular, for want of proper parties, 


| tively, to whom the 1500/. if due, was made payable. It 


year, were recovered from her by prior mortgagees, in notorious 


an expreſs agreement before their reſpective marriages, that thel 


Cum in ar ita ment 


and thereby cake advantage of their own lachese And beſides 
they had neglected to make the mortgagees and incumbrancetz 
parties to the ſuit purſuant to the firſt decree. That it appeatel 
by the deed and will of Odell ſen. in 1699. whereby the 
reſpondents would charge the appellant's eſtate wich 15001 
that 750/. thereof was expreſſly payable to the ſaid Them, 
Brown, the reſpondent Mary's firſt huſband ; and the other 
7507. to the ſaid Henry Grayden, the late huſband of the 


" 


executor -or adminiſtrator of the ſaid Thomas Brown, ought 
to have been a party to the bill of revivor, and as the faid 
Henry Graydon had died fince the decree of the 25th of My, 
1720, the cauſe ought to have been revived in the name of hi 


vV72. the legal repreſentatives of Brown and Graydon reſpec- 


was alſo infiſted, that the appellant's mother, Conſtance, being 
a defendant to the original bill; and the cauſe being revived 
againſt her, and ſhe afterwards dying in June, 1719, all the 
proceedings ſince her death were irregular, for want of her 
legal repreſentative; it appearing by the pleadings and proc 
in the cauſe, that ſhe had a great demand upon the eſtate in 
queſtion ; not only becauſe the jointure-lands were 115/. fer 
ann. deficient, but alſo becauſe all thoſe lands, except 60/. 1 


breach of the covenants entered into by Odell ſen. upon his 
ſon's marriage. And therefore it was prayed, that for thele 
errors and irregularities, the decrees might be reverſed, and the 
reſpondents bill diſmiſſed with coſts. 


On the other fide it was argued,. that the reſpondents wer 
entitled to their portions, under the ſame articles and ſettle- 
ment, by which the appellant claimed the eſtate ; and were t 
be deemed purchaſors as well as him, who enjoyed an eſtate 0 
1400 J. per ann. by virtue of that ſettlement. That the daugh- 
ters were married in conſideration of their ſaid portions, and 00 


father ſhould, by virtue of the power in that behalf reſerved 7 
him, 'charge the eſtate with the payment of ſuch portions, a 


which- he performed accordingly. That the 3 
ED 7 | 


Cafes: in Parliament; „ | 
ited on by ehe appellant, was in ſonic emeaſure;occaſioned ty Der-. 
is minority and the interpofition of his friends, ho earneſtly; mats | 
Jefired; that the firſt decree might not be carried into execution | 
till he attained: his full age; and this delay had been of great 
diladvantage to the reſpondents, by their being ſo long kept 
out of the-receipt of their portions. And, that as they ſought. 
only to have theſe portions raiſed, it did not concern them to 
bring any other incumbrancers on the premiſſes before the 
Court; but if that objection had any weight, it was obviated 
by the decree, which directed an account to be taken of the 
ſereral mortgages and incumbrances affecting the eſtate. It 
was therefore hoped, that the decrees would be affirmed, and 
the appeal diſmiſſed with coſts. | 


ACcoRDINGY, after hearing counſel on this appeal, it was Decnzu 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed, — DE 
and the ſeveral decrees therein complained of, affirmed : And it P. 564. 
was further ORDERED, that the appellant ſhould pay to the 
reſpondents, the ſum of 604. for their cofts, in reſpe& of the 


laid appeal. | 
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The Honourable Joſceline Sidney, Eſq. | 
and Elizabeth his Wife, and Francis Appellants. Caſe 55. 
Dorſet and Emmet his Wife, \ 


Mary V. aughan Widow, and . alter | an 
Vaughan an Infant, by the fig lle Reſpondents 


en bis Prochein Amy, —̃ͤ— | | 

ttle- af WG | 
af 26th July, 1721. 5 In 
e | ELI ZABETH Evans, being aged and unmarried, and Viner, vol. 5. 
1 4 h 4 . N Li | . * 4 93. Cà. 13. 
7” wing ſeveral nephews and nieces, children and grand- Fi ca. ab. | 


children of Margaret her only ſiſter, did, in her life-time, 211. ca. 4. | 
put out Edward J. augban, who was grandſon of her ſaid ſiſter 
Margaret, apprentice to a Tanner; and being ſeiſed of a real | 
{late of 500/. per ann. and poſſeſſed of a perſonal eſtate of the | 
"ave of 3000/. ſhe, by her will, dated the 27th of May, 1699, 
did, 
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dent the infant, ſhe, on the appellant's refuſal to pay this 


ca tes in Parbiament, 


did, inter alia, bequeath in theſe words: “. Item, I give ul 
80 bequeath unto Edward Vaughan, third ſon of my faid niece 
Margaret Vaughan, the ſam af one hundred pounds, of good 
and lawful money of England, to be paid bim within fix month 
After he ſhall bave fully ſerved out his apprenticeſhip, to which 
he is now bound.” And ſhe charged all her real and Per- 
ſonal eftate with the payment of this and other legacies, ang 
appointed Lewis Thomas, her nephew, executor and reliquary 
legatee. tha 


After the teſtatrix's death, Lewis Thomas proved the wil, 
and entered upon the real, and poſſeſſed the perſonal eftate ; but 
on the iſt of June, 1710, he died, having made his will, aud 
thereof appointed the appellants Eliaabetb and Emmet his exe- 
cutrixes, who proved the fame, and poflcffed his eſtate. 


Some time after the death of the teſtatrix El:2abeth Evan, 
and about two years before the expiration of the term of his 
apprenticeſhip, Edward Vaughen, upon ſome quarrel with his 
maſter, quitted his ſervice and went to ſea; and ſome year 
after the expiration of the term of his apprenticeſhip, he died 
inteſtate. 


Adminiſtration of the effects of the ſaid Edward Vaughon 
being granted to the reſpondent Mary, in truſt for the reſpon- 


legacy and intereſt, in April, 1720, filed a bill in the name of 
herſelf and the other reſpondent, in the Chancery of the Great 
Seſſions for the counties of Glamorgan, Brecon and Raanur, 
againſt the appellants, for a ſatisfaction of the ſaid legacy of 
1007. and intereſt. To which bill they anſwered, and admitted 
the will, legacy and applications for payment, and that they had 
aſſets ſufficient to anſwer the reſpondents demands; but inſiſted, 
that the 100. never was, nor ever could become payable, 
becauſe Edward Vaughan voluntarily deſerted his ſaid appfen- 
ticeſhip, without any juſt or reaſonable cauſe. e 


On the 8th of September, 1720, the cauſe was heard, up® 
bill and anſwer, before Mr. Serjeant Whitaker, one of tht 
Juſtices of the ſaid Court; who was of opinion, that ti 
le gacy was, well veſted in Edward Vaughan, and ought to hai 
been ſatisfied and paid to him within fix months after 

| expirat!o 
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entes tn warttament. 


expiration of the term of his apprenticeſhip, to which he was 
bound, at the time of making the will; and did therefore 
oder and decree, that the Regiſter of the ſaid Court, ſhould 
-xamine when the time or term of the faid apprenticeſhip 
expired, and compute intereſt upon the ſaid 1004. from the 
end of fix months after; and decreed the 100/. and intereſt 
to be paid by the defendants to the plaintiff, with coſts. 


The Regiſter accordingly, on the 6th of April, 1721, re- 
ported 1967. 105. due for the ſaid legacy, intereſt and coſts ; 
which he appointed to be paid on the 27th of May following. 


But in the mean time, the defendants appealed from the 
decree ; inſiſting, . that Edward Vaugban, quitting his ſaid 
zpprenticeſhip, againſt his maſter's conſent, and without any 
reaſonable cauſe, his legacy did not become payable; and that 
therefore, the bill ought to have been diſmiſſed : The legacy 
not being payable at a certain time, at all events, but only in 


nature of a condition put upon him by the teſtatrix. 


On the other fide it was contended, that this legacy veſted 
in Edward Vaughan, on the death of the teſtatrix ; and that 
the ſerving out the apprenticeſhip, was not to be conſidered as 
a condition annexed to the legacy, for the non-performance 


pointment of the time, when the legacy ſhould be paid. And 
it was apprehended, that if Edward Vaughan had died before 
the expiration of the term of his apprenticeſhip, his repreſen- 
tative would have been entitled to demand this legacy. It was 
therefore hoped, that the decree would be affirmed, and the 
appeal diſmiſſed with coſts. 


ACCORDINGLY, after hearing counſel on this appeal, it was 
®RDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 
and that the decree, report and confirmation thereof, ſhould be 
firmed: And it was further oRDERED, that the appellants 
would pay to the reſpondents, the ſum of 401. for their coſts 
in reſpect of the ſaid appeal. : 


whereof the legacy would be forfeited ; but was only an ap- 
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caſe he fully ſerved out his apprenticeſhip, which was in the 
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S. Mead. 


Decnxe 
affirmed. 
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for diſcharging the portions and incumbrances: And he allo 


'Cafes in Parifaniirfit, 


Sibilla Apolonia Blake, and Jane Hen-\ 
rietta Barbara Blake, Infants, by | A 


Elizabeth Blake, their Mother and ppellants, 


Guardian, — we mo 
Robert Blake, Elq. = + - Reſpondent. 
5th Auguſt, 1721. 7 


 DOBERT Blake, Eſq. the reſpondent's grandfather, being 
* * ſeiſed in fee of the town and lands of Ballintober, and 
ſeveral other lands in the counties of Galway and Mayo, in 
Ireland, did, on the 1ſt of March, 1681, upon the marriage 
of his el Aon, Richard Blake, the reſpondent's father, with 

Mary Magdalen Martin, daughter of Oliver Martin, Eſq. 
convey the ſaid premiſſes, to the uſe of himſelf for life; re- 
mainder to the ſaid Richard Blake, his ſon, for life; remainder 
to the firſt and every other ſon of the ſaid Richard Blake, on 
the body of the ſaid Mary, in tail male ſucceſſively; with 
other remainders over : And part of the faid eſtate, was thereby 
agreed to be charged with the payment of certain debts, por- 
tions and incumbrances. For which purpoſe, a term of gy 
years, in ſuch part, was created; -and power was thereby 
reſerved to the ſaid Richard Blake, to ſell the ſaid lands of 
Ballintober; but the money ariſing by ſuch fale, was to be laid 
out in the purchaſe of other lands, to be ſettled to the ſame 
uſes: And it was thereby further agreed, that if the ſaid Robert 
Blake, or Richard Blake, ſhould purchaſe the lands of Clane- 
gownah, in the barony of Killmaine, in the county of Mayo, 
they ſhould alſo be ſettled to the ſame uſes. 


In 1692, the ſaid Mary died, leaving iſſue by the ſaid 
Richard Blake the reſpondent, their eldeſt ſon, and five young*! 
children, all minors: Soon afterwards, Robert Blake allo 
died ; whereupon the reſpondent's father Richard, entered on 
the whole eſtate, and converted the rents and profits thereof to bi 
own uſe, without any regard to the ſaid term of 99 years, raiſed 


ſold the lands of Ballintober, for 1000/7. whereof 3001. 0 
J 
4 i 


* Cales in P arliament. 


by him laid out, in the purchaſe of the lands of Cloongaunagb 
and Glanſteby; but he did not lay out the reſidue thereof in 
the purchaſe of lands, as he was obliged to do by the ſettle- 


ment. 


Upon a treaty of marriage, between the ſaid Richard Blake 
and Elizabeth Dillon, in November, 1700, it was agreed, in 
conſideration of 800/. to be paid as her marriage-portion, 


that the ſaid Richard Blake ſhould ſettle 150/. per ann. for 


her jointure ; and that he ſhould add 1100/. to the ſaid 8oo/. 
for compleating the ſum of 1900/. which was to be placed 
out at intereſt ; the yearly produce whereof, was to be received 
by the faid Richard Blake, during his life ; and after his 
deceaſe, the ſaid 1900/7. was to go to the iſſue of that mar- 
nage. This marriage afterwards took effect; and there was 
iſſue of it fix children, of whom the appellants were the ſur- 
vivors. 


But, before the ſolemnization of this ſecond marriage, the 
fad Richard Blake, being made ſenſible of the injury done to 
the reſpondent, by not applying the profits of the truſt-lands, 
compriſed in the ſaid term of 99 years, in diſcharge of the 
portions and incumbrances, according to the agreement made 
on his firſt marriage; did, by indentures of leaſe and releaſe, 
dated the 20th and 21ſt of December, 1700, convey part of the 
laid ſettled eſtate, to the ſaid Oliver Martin and others, upon 
truſt, by and out of the profits thereof, to pay all the debts 
and portions mentioned in the ſchedule annexed to the ſettle- 


nant, that all ſuch lands as he ſhould purchaſe in the pariſh 
of Kilrickill, ſhould go and be to ſuch uſes, as the premiſſes 
before mentioned were limited, by the ſaid ſettlement of 
1681; and theſe deeds were, for ſafe cuſtody, depoſited with 
Andrew Blake, the ſaid Richard Blake's brother. | 


The lands of Clonmain, ſituate in the ſaid pariſh of Kilrickill,: 
«taining 203 acres, were afterwards purchaſed by the ſaid 
Richard Blake; who, at the time of ſuch purchaſe, declared 
the fame ſhould go, with the reſt of his eſtate, according to 


Us limitations of the ſaid ſettlement of 1681. 


ment of 1681 : And the ſaid Richard Blake did thereby cove- 


On 
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ſecond marriage, for his children by the ſaid Elizabeth; and 


never prejudice her, or her children. 


Caſes in Parliament. 
On the acth of Augiſt, 1702, the faid Richarg Blake 
demiſed part of the lands compriſed in the faid ſettlement, af 


March, 1681, to certain truſtees, for the term of eleven years, 
to raiſe the 19001. provided by the agreement made on his 


the ſum of goo/. part thereof, was raiſed and placed out at 
intereſt, by the ſaid truſtees accordingly. 


The ſaid Elizabeth, the appellants mother, often applied 
to the ſaid Andrew Blake, for a fight of the leaſe and releaſe, 
made in December, 1700; and he, being at length preyailed 
upon to deliver her the ſaid deeds for her peruſal, ſhe imme. 
diately tore and cancelled them ; declaring, that they ſhould 


After this tranſaction, the ſaid Richard Blake applied the rents 
and profits of all the ſaid truſt-lands to his own uſe ; where- | 
upon the reſpondent, being then an infant, did, by his pre- 
chein amy, the ſaid Oliver Martin, exhibit his bill in the 
Court of Chancery in Ireland, againſt the ſaid Richard Blake, 
Elizabeth his wife and others, for an account of the ſaid truſt- 
lands, and to compel the ſaid Richard Blake to apply the 
rents and profits thereof, by him received, in payment of the 
incumbrances affecting the ſaid eſtate, according to the {aid 
ſettlements; and to lay out the money raiſed by the fale of 
Ballintober, in the purchaſe of other lands, and to execute 4 
new deed to the ſame effect with the deed cancelled. by the fad 
Elizabeth : And this cauſe being brought to a hearing, it 
appeared, that the ſaid Richard had received more out of the 
truſt-lands, than was ſufficient to pay the ſaid incumbrances; 
and therefore it was decreed, that he ſhould forthwith pay of 
all the debts and incumbrances affecting the ſaid eſtate, and 
ſhould likewiſe execute a deed, to the ſame effect with the 
deed cancelled by the ſaid E/izabeth, and make good the mone) 
raiſed by the ſale of the lands of Ballintober. In purſuance 
whereof, the ſaid Richard Blake re-executed deeds of leaſe and 
releaſe, but did not perform the other parts of this decree. 


Buy an act of Parliament made in Ireland, 2 Ann. for preveit- 
ing the further growth of popery, proviſion was made for the 
maintenance of the proteſtant children of popiſh parents; and 
it was thereby enacted, that in caſe the ſon and heir of ; 

pop 


bh. 
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ent. 


popih parent, ſhould become a proteſtant, ſuch popiſh parent, 3175 
hould from thenceforth, be only tenant for life of all his rel 
eſtate; and the reverfion in fee ſhould be veſted in ſuch eldeſt 

ſon, being a proteſtant. 


| 1 1 £t 


Caſes in Parlia 


The reſpondent, having conformed himſelf to the church of 
Treland, as by law eſtabliſhed, filed his bill in the Court of 
Chancery in Ireland, in the year 1710, againſt the ſaid Richard 
Blake, for a maintenance ; and to have an execution of the 
truſts of the deed of December, 1700. But pending this ſuit, 
all matters in controverſy between the ſaid Richard Blake and 
the reſpondent, were referred to his Grace 3 
Archbiſhop of Dublin; who made his award in writing, dated 
the 6th of Fuly, 1711, and thereby ordered, that the ſaid 
Richard Blake and the reſpondent, ſhould demiſe the farm of 
Ballycuſſin, and other lands therein mentioned, commonly 
called the truſt-lands, and compriſed in the ſaid term of gg 
years, (except a certain part, which was to be enjoyed by the 
ſud Richard, during his life) to the ſaid Lord Archbiſhop and 
other truſtees, for the term of 999 years; upon truſt, to raiſe, 
in the firſt place, the ſum of 1e00/. being the ſum, in the 
ſd award mentioned to be behind and unpaid, of the 1900 1 
provided for the children of the ſaid Richard, by the ſaid 
Elizabeth, the intereſt and produce of which 10001. was to 
$0 to ſuch children, during the life of the ſaid Richard; oy 
alſo to raiſe for the ſaid children, the further ſum of 2ooo/. 
s an addition to their portions; and to pay ſeveral debts 
contracted by the ſaid Richard Blake, amounting in the whole 
lo 30007. and upwards; and ordered, that the reſpondent 
would join with the ſaid Richard Blake, in a conveyance of 
lands to the ſaid Elizabeth, of the yearly value of 200/7. for 
ter jointure; and alſo, that the reſpondent and the ſaid 
Richard Blake, ſhould join in a conveyance of his the ſaid 
Acbard's intereſt in Clonmain, (which,. by miſtake, in that 
part of the award, was called Clomagh, and in another part 
Umgarnogh) in the county of Galway, to certain truſtees, to 
th uſe of William Vincent Blake, the then eldeſt ſon of the 
ud Richard, by the ſaid Elizabeth, for his life; remainder to 
ite firſt and every other ſon of the ſaid William Vincent, in tail 
male ſueceſſively; remainder to the ſecond and all other ſons 
ot the ſaid Richard, by the faid. Elizabeth, in tail male; 
Vor, II. 4 X remainder 
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remainder to the reſpondent for life, with other remainder; 


by the deed of December, 1700, as by the ſaid act of Parliament; 


ture dated the 1ſt of June, 1713, demiſed the faid truſt-lands 


;\Caſes in Parliament. 


over: And by the ſaid award, 1 20. per ann. only, was to be 
allowed foi the reſpondent's maintenance, until the ſaid debt. 
and portions ſhould be raiſed and paid. 


Tho' the reſpondent found himſelf much aggrieved by this 
award, in regard his eſtate was thereby made liable to zo. 
per ann. more than was provided for the ſaid Elizabeth, by 
her marriage-agreement ; and to the payment of 3ooo/. to the 
younger children of the ſaid Richard, by the ſaid Elizabeth, 
and chargeable alſo with 3000/. debts of the ſaid Richard, 
which the eſtate was not made ſubject to before; and tho' the 
reſpondent thought it a great hardſhip, that he ſhould be 
obliged to join in an immediate ſettlement on the iſſue male 
by the ſecond venter, of the lands of Clonmain, the reverſion 
of which he was intitled to after his father's death, as well 


yet, in order to put an end to all differences in the family, 
the reſpondent did acquieſce in the ſaid award ; and, purſuant 
thereto, the ſaid Richard Blake and the reſpondent, by inden- 


to the ſaid Lord Archbiſhop of Dublin and other truſtees, for 
the term of 999 years, upon the ſeveral truſts in the faid 
award mentioned; and by an indorſement on the faid leaſe, it 
appeared, that the ſame was delivered by the ſaid Richard 
Blake and the reſpondent, to Francis Geoghegan, Eſq. as an 
eſcrow, until the ſaid lands of Clonmain ſhould be conveyed, 
according to the directions of the ſaid award. 


Accordingly, the ſaid Richard Blake and the reſpondent, 
ſettled certain lands on the ſaid Elizabeth for a jointure ; and 
by deeds of leaſe and releaſe, dated the 11th and 12th of 
May, 1713, conveyed 122 acres in Clonmain, vis. $1 actes 
purchaſed from Dorothy Wall, and 41 acres bought of Thomas 
Geoghegan, to Richard Malone and Robert Maſon, Efqrs. and 
their heirs, to the uſe of the ſaid William Vincent Blake, fo 
life ; remainder to his firft and every other ſon in tail male; 
remainder to Conſtantine Blake, ſecond ſon of the ſaid Riclur 
by the ſaid Eligabeth, in tail male; remainder to the third, 
and all and every other ſon and ſons of the ſaid Richard, ® 
the body of the ſaid Eligabeth, in tail male; remainder t0 th 


_ zeſpondent for life; remainder to Richard Blu Ju ; 
oo 43 *. reſpot- 


ales in Parliament. 


reſpondent's eldeſt ſon, for life; remainder to the firſt and 
every other ſon of the ſaid Richard Blake, jun. And after 
the execution of this ſettlement, the 999 years leaſe was deli- 
vered to the ſaid Archbiſhop of Dublin, by the conſent of all 
parties. / 


The faid Archbiſhop afterwards, as Guardian of the ſaid 
William Vincent Blake, demiſed the ſaid 122 acres in Clonmain, 
to one Michael Lally, for a term of years, if he the ſaid William 
Vincent Blake ſhould ſo long live. 


In 1718, the ſaid William Vincent Blake, and alſo the ſaid 
Conſtantine Blake, died without iſſue; and there being no iſſue 
male of the ſaid Richard, on the body of the ſaid Elisabeth 
liring, the reſpondent became intitled to the poſſeſſion of the 
aid 122 acres in Clonmain, for his life, by virtue of the 
remainder limited to him in the ſaid laſt mentioned ſettlement ; 
and he alſo became intitled to 81 acres, reſidue of thoſe lands, 
by virtue of the deed of 1700, and the true intent and mean- 
ing of the award. 


In February, 1718, the reſpondent exhibited his bill in the 
Court of Chancery in Ireland, againſt the ſaid Richard Blake 
and Elizabeth his wife, the appellants their daughters, the 
faid Michael Lally and others; ſtating, inter alia, that in 
regard the ſaid Richard was, by the award, to convey all his 
intereſt in Clonmain, to the uſes therein mentioned, it was a 
fraud in him not to convey the 81 acres in Clonmain, part of 
thoſe lands, which he had purchaſed from Honora Burk, as 
well as the other 122 acres, to the ſaid Richard Malone and 
Robert Maſon, to the uſes of the ſaid laſt mentioned ſettlement : 
And therefore the bill prayed, that the ſaid Richard Blake 
might be obliged to convey the ſaid lands of Cloongawnagh 
and Glanſeeby, to the ſame uſes as the ſaid Robert Blake's 
eltate was limited by the ſettlement of December, 16813 and 


Honora Burk, according to the covenant contained in the deed 
of December, 1700, and the direction of the ſaid award. 


The ſaid Richard Blake and Elizabeth his wife put in an 
anſwer to this bill; and the ſaid Richard ſaid, that he purchaſed 
122 acres, part of the ſaid lands of Clonmain, from Dorothy 


L 


alſo to convey the 81 acres in Clonmain, purchaſed of the ſaid 


Wall 


uſes of the deeds made in 1681; and believed, that the lands 


regard he the ſaid Richard had no lands in the county of 


” * . * 
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Wall and Thomas Geoghegan ; and agreed with the ſaid Honora 
Burk, for the purchaſe of her equity of redemption in the 


ſaid 81 acres, and that he paid down part of the purchaſe. 
money, and at that time intended to ſettle the ſame to the 


of Clonmain were the lands intended to be ſettled on the faid 
William Vincent Blake and the reſpondent, by the award; in 


Galway, or elſewhere, called by the name of Clomagh, or Chan- 
gannagh ; and he ſubmitted to ſettle the ſaid lands of Cloongaw- 
nagh and Glanſtehy, to the ſame uſes with thoſe in the ſettle. 
ment of 1681. 2 
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On the gth of Fuly, 1720, the cauſe was heard before the 
Lord Chancellor ; when it was ordered, that the reſpondent 
ſhould recover the equity of redemption of 162 acres, part of 
the lands of Clonmain, mortgaged by Walter Wall to Fergus 
Maddin, and bought by the faid Richard Blake from Derotly 
Wall and Honora Burk ; and it was referred to a Maſter, to 
aſcertain what was due on account of the ſaid mortgage, and 
all parties were to have juſt allowances; and upon the reſpon- 
dent's paying what ſhould appear to be due, an injunction was 
to iſſue for putting him in poſſeſſion. And it was further 
ordered, that the reſpondent ſhould recover the 41 acres, which 
the ſaid Richard Blake bought from the ſaid Thomas Geoghegan; 
and an injunction was awarded, to put him in poſſeſſion thereof. 
And it was ordered, that the defendants ſhould account with 
the reſpondent, for the profits of the ſaid lands of Clonmain, 
from the death of the ſaid William Vincent Blake ; and, that 
the ſaid Richard ſhould ſettle the ſaid lands of Glanſkeby and 
Cloon gatonagb on the reſpondent, as the reſt of the ſaid Richord + 
Blake's eſtate was ſettled, by the deeds made in the year 16813 
but no coſts were given on either fide. And the cauſe being 
re-heard on the 11th of November following, upon the appel- 
lants petition ; the Lord Chancellor declared, that every ad 
done by the ſaid Richard Blake, in prejudice of his eldeſt ſon, 
the reſpondent, was fraudulent, and that the reſpondent ought 
to be relieved againſt the ſame ; and therefore, the forms 
decree was affirmed. 
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From this decree and the affirmance thereof, the preſent 7 walk 
perl was brought; and on behalf of the appellants it was 
jnüſted, that the lands of Cloongawnagh, and not Clonmain, 

were the lands intended by the award to be ſettled on the iſſue " ge 
ale of the ſecond marriage, with remainder to the reſpon- dE 
gent; and that this was evident, both from the award itſelf, 

and from the deed of truit executed by the reſpondent and 

his father, in purſuance thereof: For the award, by way of 

ference to the lands firſt thereby directed to be ſettled, called 

them three ſeveral times, the lands of Clomgannagh, which 

ſbunds much nearer Cloongaunab than Clonmain; and thoſe 

two denominations being the only parts of Richard Blake's eſtate, 

which were not expreſſly allotted by the award for ſome other 

purpoſe, the deed of truſt having charged the lands of Clanmain, 

z5 part of the 1900 J. to be laid out for the uſe of the children 

of the ſecond marriage; explained why they were not ſubjected 

toany of the directions of the award, and that Cloongawnagh 

were the lands thereby directed to be ſettled. That the lands 

of Clonmain, being put in account to the children, as part of 

the 1900/. ſecured to them by the marriage-articles, ought 

to be ſubject to the ſame truſt as the 1900/7. was, and no 

other; as it no way appeared in the cauſe, that this mone 

was otherwiſe made up; on the contrary, Richard Blake, in 

bis anſwer, ſaid he believed, that the ſaid 1900/7. was not 

made up, excluſive of the lands of Clonmain, and that they 

were put in account to the children, as part thereof, with the 
knowledge, and by the conſent of the reſpondent, tho' he 

wow pretended, that thoſe words were put into the deed by 

meer miſtake ; to rectify which, it was ſuppoſed, that the 

led of ſettlement of thoſe lands, was contrived to bear date 

Prior to that, wherein they were charged as part of the 1900/. 

bo not executed till a year after. That Honora Burk expreſſly 

oveyed her part of the ſaid lands of Clonmain, being 81 acres, 
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b Wl” 4ichord Thomas Blake and his heirs, to the uſe of him and 
- s heirs; and there being no truſt declared in writing, there 


duld not ariſe any by operation of law to Richard the father, 
being impoſſible to diſtinguiſh truſt-money in the pocket of 
| Tuſtee, from his own; and he having money in his hands, 
the time of the purchaſe, to be laid out for the uſe and 
nelit of the ſaid Richard Thomas Blake, the preſumption that 
Vol. II. e this 


the reſpondent, by his bill, claimed the ſaid lands of Clonmain, 


contended that thoſe were the lands intended to be ſettled 


T.Lutwyche. . 


S. Mead. 


have no right or title thereto on the foot of the award, | 


this purchaſe was made with the truſt- money, would hare 


Cates in parttament. 


been very ſtrong, even if the lands of Clonmain had not, by 
the truſt-deed, been expreſſly charged to that account, Th, 


under the fraudulent deeds of the 21ſt of December, 150, 
and the 12th of May, 1713; the firſt of which was directed 
by the award to be null and void, and fince revoked, and 
muſt be ſo taken to be, from the reſpondent's own ſhewing 
For, if the lands of Clonmain were the lands intended to be 
ſettled, as he alledged, it was plain there was no regard ha 
to the covenant in that deed, that ſuch lands as ſhould he 
purchaſed by Richard Blake, in the pariſh of Kilrictill, ſhoull 
go according to the ſettlement of 1681; and yet fo incon- 
ſiſtent was the reſpondent with himſelf, that at the ſame time he 


by the award, he claimed them by virtue of this covenant: 
And as to the deed of the 12th of May, 1713, it being 
inconſiſtent both with the award, and the recital in the deed 
of truſt, and alſo deſtructive of the marriage-articles, by 
depriving the children of ſo great a part of the provikon 
thereby intended for them; the ſame ought not to be in any 
manner binding or. concluſive to the appellants, who wen 
infants, and no way parties or privy to it. 


On the other fide it was ſaid, that it appeared by the award 
and the deeds executed in purſuance thereof, that the. land 
of Clonmain were intended to. be ſettled on the iſſue male d 
the ſecond marriage, with remainder to the reſpondent ; but 
whether the lands of Clomagh, Clomgannagh, or Clonmain, welt 
directed by the award to be ſo ſettled, yet the appellants coul 


regard thoſe lands were in no caſe to go or be limited to 1 
iſſue female of the ſecond marriage; but on failure of ſu 
male of that marriage, were, by the expreſs words of | 
award, to remain and go aver to the reſpondent. That it di 
not appear, that any part of the 1900 /. was laid out in de 
purchaſe of Clonmain; on the contrary, it was fully pv 
that the ſame was purchaſed with the proper money of Richar 
Blake, the reſpondent's father, and that part of theſe lau 
was contracted and paid for, before the ſecond marriage 


it appeared, that the 1900/7. was otherwiſe made up, * 
N ecurd 


Calles in warltament. 


cared to the appellants; ſo that the recital in the leaſe for 
999 years Was inſerted by ſome miſtake, and was not agree- 
able to that part of the award, by which the lands of Con- 
main were directed to be ſettled; and which, by the deed of 
the 12th of May, 1713, were accordingly ſettled on the ſaid 
William Vincent Blake, and the heirs male of his body, with 
remainder to. the ſaid Conftantine Blake, and his iſſue male, 
remainder to the reſpondent; and by the award and 999 years 
leaſe, 2000 J. was ſecured to the appellants, over and beſides the 
1900/. provided for them by their mother's marriage-agree- 
ment. That the purchaſe of the 81 acres in Clonmain from 
Honora Burk, was made by Richard Blake with his own proper 
money; and tho' the conveyance thereof was taken in the 
name of the ſaid Richard Thomas Blake, the infant, yet Rzch- 
ard the father, declared it ſhould go with the reſt of his 
eſtate to the reſpondent, according to the uſes of the ſettle- 
ment of 1681; and the mother of the appellants. was ſo far 
from being concerned therein, that the reſpondent's father 
deſired the witneſſes, not to acquaint her with the purchaſe ; 
adding, that he took that conveyance in the child's name, 
becauſe he apprehended, that by the acts for preventing the 
growth of popery, the child was to be deemed a proteſt- 
ant, foraſmuch as his mother was one. That the reſpon- 
dent's father was bound to convey all his intereſt in Clonmarn 
to the reſpondent, and did, by the deed of May, 1713, cove- 
nant, that he was ſeiſed of Clonmain in fee, and had good right 
to grant the ſame, and was therefore brought before the 
Court at the hearing, as a neceffary party ; conſequently, his 
wife could not be admitted as a witneſs in the cauſe, when, by 
the event of it, he was to be charged or difcharged. That 
the lands of Clonmain lay in the pariſh of K?lrickill, and by 
the deed of 1700, which was tortiouſly cancelled by the appel- 
lants mother, the ſaid Richard Blake covenanted, to ſettle all 
the lands which he ſhould purchaſe in that pafiſh, to the uſes 
of the ſettlement of 1681, ſo that the ap ellants could not 
poſſibly be entitled thereto, while there was any iſſue of the 
relpondent's body; and the rather, for that by virtue of the 
at for preventing the growth of popery, the reſpondent became 
entitled to the reverſion of the purchaſed premiſſes, expectant 
upon his father's death. That the ſaid Richard Blake having, 
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their mother's marriage-agreement. 
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in purſuance of the award, ſettled 122 acres in Clonmain t, 
the uſes thereby directed; and having omitted to. ſettle the 
other 81 acres, which had been purchaſed in truſt for hin, 
in the name of the ſaid Richard Thomas Blake, the reſpondent 
ought not to be prejudiced by ſuch omiſſion, but ought to be 
decreed, as well to thoſe 81 acres, as to the other 122 acres, 
and the rather, becauſe his ſaid father had, by his anſwer 
confeſſed, that by the award, all the lands of Clonmain were 
intended to be ſettled in the manner before mentioned, and 
that he all along intended, that they ſhould go according to 
the uſes of the ſettlement of 1681. That by the agreement 
made on Richard Blake's ſecond marriage, he was, during his 
life, to have and receive the yearly produce of the 1 goo!.; 
and therefore, if it could poſſibly be ſuppoſed, that any part 
thereof had been laid out in the purchaſe of Clonmain, yet 
the appellants, during their father's life-time, could not be 
entitled thereto; and ſince he had thought fit to acquieſce 
under the decree, it was apprehended, the appellants had no 
reaſon to impeach it; but, that they ought to have reſted ſatis- 
fied with the large proviſions made for them by the award, 
which were much beyond any thing ſtipulated for them 1 


AccoRDINGLY, after hearing counſel on this appeal, it ws 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 
and the decree, and the affirmance thereof, therein complained 
of, affirmed: And it was further eRDDERED, that Elizabeth 
Blake, the appellant's mother and guardian, who had brought 
this groundleſs appeal in their name, ſhould pay to the reſpon- 


dent, out of her own pocket, the ſum of 50/. for his coſts 
in reſpect of the ſaid appeal. 


Bur Mrs. Blake, neglecting to abey this order, ſhe was, 


on the gth of Auguſt, ordered into the cuſtody of the Gentle- 
man Uſher of the Black Rod, for her contempt ; and there 
to remain until the ſaid coſts were paid. 


Waller 


Caſes in Parliament, .. 


Falter Bunbury, Eſq. and Dame E/:- C 4 y . 
gabeth Irwin his Wite, — { appellants. 39 


Tomas Bolton, Alderman of Dublin, _ 
Reverend Dr. John Bolton, Dean of \ 
Derry, and Charles Bladen and Let-| 
nice his Wife, — — TOY 


Reſpondents. 


29th November, 1721. 


DNR Loftus, Eſq. Doctor of Laws, in the year Viner, vol. 7. 
1671, being ſeiſed in fee of ſeveral houſes on the Blind F 9: 

Key, and in Smock Alley and Scarlet Lane, in the city of 

Dublin, mortgaged the ſame to the Governors of the Blue-Coat 

Hiſpital, near Dublin, for 800 J. and intereſt at 101. per cent. 

fer ann. And a great arrear of intereſt being due in the year 

1694, the mortgagees recovered poſſeſſion of all the ſaid mort- 

raped premiſſes, except a houſe, which the Doctor then lived in. 


On the 5th of April, 1695, Dr. Loftus made his will, and 
thereby bequeathed, inter alia, to his wife, the now appellant 
Lady Irwin, in caſe ſhe ſurvived him, the brick houſe wherein 
he then dwelt, with the court, garden and ſtable thereunto 
adjoining ; as alſo all the furniture of the ſaid houſe, together 
with one third part of the profits of all the other houſes; 
reſerving out of the ſaid brick honſe, ſo deviſed as afore- 
lad, a room to each of his two daughters, Fane and Lettice, 
8, at the time of his death, ſhould be furniſhed, with cloſets 
to each of them belonging. He alſo bequeathed to his ſaid 
Wife, and the reſpondent Dean Bolton, the other two thirds of 
A his real and perſonal eſtate ; in truſt for the ſaid Fare and 
Lettice, their heirs, executors and adminiſtrators. And, if his 
kd wife ſhould marry after his death, then, from and after 
ſuch marriage, he directed, that the whole entire truſt of the 
wo thirds of his real and perſonal eſtate, ſhould remain to 

f. Bolton, as if his wife were naturally dead: And appointed 
ae appellant, his faid wife and the reſpondent Dean Bolton, 


*cutors of his will, and ſoon after died; and the executors 
Fred the fame. 
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her huſband M Neal, concerning their ſeveral intereſts in the 


the growing intereſt, and much leſs the arrear of intereſt due 
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The appellant Lady Irwin, continued in the. poſſeſſion (x 
the ſaid brick houſe for ſome time, under . the teſtator's will 
and poſſeſſed herſelf of moſt part of his perſonal eſtate, which 
ſhe diſpoſed of to her own uſe ; and on the 14th of April, 1696, 
ſhe intermarried with one Robert Meal. 


By indenture of leaſe, dated the 20th of January, 160, 
the ſaid Robert M Neal, and the appellant Lady Irwin, demiſe 
the ſaid houſe, garden and ſtables, &c. to Thomas Milburn, 
for the term of 21 years, if Dame Elizabeth ſhould ſo long 
live, at the yearly rent of 55/.; and Milburne, by virtue af 
this leaſe, entered upon the premiſſes, and turned the ſaid houſe 
intoa Tavern, which was afterwards known by the name of the 
One Tun Tavern; by which means, the teſtator's ſaid daugh- 
ters were obliged to quit their rooms and cloſets, which were 
deviſed to them in the ſaid houſe for their habitations. And 
the ſaid M. Neal, in right of his wife, received the ſaid rent of 
557. per ann. from Milburne, until the year 1702 ; although, 
during all that time, the houſe was ſubject to the aforeſaid 
mortgage. 


In the ſame year 1696, ſome differences ariſing between the 
teſtator's ſaid daughters, and the appellant Lady Irwin and 


ſaid mortgaged premiſſes; they agreed to refer the ſame to 
Mr. John Smith and Mr. Samuel Martin, who ſoon made and 
publiſhed their award, whereby they ordered the daughters to 
pay 3oo/. to the appellant Lady Irwin, in full of her interel 
in the ſaid mortgaged premiſſes; who, and alſo the ſaid Roben 
M. Neal, her then huſband, knowing that after payment of 
the mortgage-money due to the Governors of the Blue-Cou 
Hoſpital, their demands would be of little value; were fo vel 
ſatisfied with this award, that in their anſwer to a bill filed 
againſt them by the daughters, in the year 1698, they inſiſted 
on the award, and prayed, that all the benefit and advantage 
thereby accruing to them, might be reſerved. 


The mortgagees finding, that ſuch part of the premiſſes as the) 
had firſt poſſeſſed themſelves of, was not ſufficient to diſcharg: 


on the mortgage; in the year 1702, brought an ejectment for 


recovery of the ſaid brick houſe and premiſles, which * 
a 
2 | 
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ſet to Milburne ; and having obtained judgment in ſuch eject- 
ment, they were afterwards put into poſſeſſion of the ſaid 


houſe. 


The appellant Lady Irwin, and the faid teſtator's daughters, 
ending that they could get nothing out of the ſaid premiſſes, 
until the principal, intereſt and coſts, due on the mortgage, 
were fully ſatisfied; propoſed to ſell the premiſſes to the 
Governors of the ſaid Hoſpital, and ſeveral others, for 2000/7. 
in which ſum the principal, intereſt and coſts, due on the 
mortgage, were to be included; but no perſon appearing 
willing to buy the ſame, as the buildings thereon were very 
old and of little value; the appellant Lady Irwin, and her 
ſaid huſband M* Neal, went into England, without making any 
agreement about the ſaid premiſſes. 


But in the year 1704, the reſpondent Alderman Bolton, came 
to an agreement with the daughters, to give 2100/7. for the 
ſad mortgaged premiſſes, to be paid in manner following; 
diz. to the Governors of the Hoſpital goo/. which then 
appeared to be due to them, on account of the ſaid mortgage; 
gool. to the reſpondent Dean Bolton, in truſt for the ſaid 
daughters; and 3oo/. to remain in the reſpondent Alderman 
Folton's hands, to ſatisfy the appellant Lady Juin her demands; 
being what ſhe and her huſband had claimed for her intereſt in 
the ſaid premiſſes, and what was adjudged to be the value 
thereof, in regard ſhe had only an eſtate for life, after the 
mortgage was diſcharged. | 


In purſuance of this agreement, the ſaid daughters and 
the reſpondent Dean Bolton, as their truſtee, by deeds of leaſe 
and releaſe, bearing date the 26th and 27th of January, 1704, 


bolton, for the uſe of the ſaid daughters, and of 1200/7. to be 
pad and retained as aforeſaid, did convey and aſſure unto the 


ad title, in and to the ſaid premiſſes. 


the) | 

arge In May, 1706, the reſpondent Alderman Bolton, came to an 
due count with the Governors of the Hoſpital, and there then 
t fo 


peared to be due on the mortgage, for principal, intereſt 
and coſts, 80 51. 15. 2d. and no more; they having, ſince the 
ä Alderman's 


in conſideration of goo/. paid to the ſaid reſpondent Dean 


reſpondent Alderman Bolton and his heirs, all their eſtate, right 


dent Alderman Bolton, did aſſign the aforeſaid mortgage, to one 


Court of Chancery in Ireland, againſt the reſpondents and 
others, praying to have the poſſeſſion of the houſes, which 
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Alderman's purchaſe, received ſeveral ſums of money out of 
the ſaid premiſſes: Whereupon the ſaid Governors, by qe, 
of leaſe and releaſe, dated the gth and 1oth of May, 1706, 
in conſideration of 805 J. 15s. 2d. paid to them by the reſpon- 


Richard Weldon, in truſt for the reſpondent Alderman Balten. 
And by virtue of this aſſignment, the Alderman became pol. 
ſeſſed of all the ſaid mortgaged premiſſes; which, as they were 
then let, yielded about 120/. per ann. 


The premiſſes were at this time in a very ruinous condition, 
and the expences which the reſpondent Alderman Bolton wa 
conſtantly at in repairing the ſame, amounted to very confider- 
able ſums, ſo that the yearly income thereof, did not anſwer 
the intereſt of his purchaſe money ; and finding that no tenant 
would improve on the premiſſes, and that unleſs the fam: 
were rebuilt, they would in a very few years, be of little or no 
value; he therefore, let part of the ſaid premiſſes, to ſeveral 
tenants, for long terms of years, who were obliged to rebuild 
the ſaid houſes; and who accordingly laid out great ſums of 
money in ſuch rebuilding, and made uſe of the old material 
in the new buildings; ſo that the yearly rent of the premiſſes, 
by the improvements made thereon, was increaſed to 166/. perann. 


The appellant Lady Irvin, being fully acquainted with al 
theſe proceedings of the reſpondent Alderman Bolton, ſeemed 
very well fatisfied therewith, and propoſed referring her demand 
out of the premiſſes, to the arbitration of the reſpondent Dean 
Bolton, or any other diſintereſted perſon ; but ſhe not returning 
into Ireland till June, 1710, and then perceiving that by tis 
Alderman's management, the premiſſes were in a flouriſhing con- 
dition, and of much greater value than when he firſt purchaſed 
the ſame ; ſhe, and her then huſband William Broughton, Ei 
on the 11th of November, 1710, exhibited their bill in the 


were built on the houſe and gardens particularly deviſed to het, 
and an account of the profits thereof, and alſo to have the 
poſſeſſion of one third part of the houſes built on the reſt of 
the eſtate. 5 


Pendilf 
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Pending this ſuit, the ſaid William Broughton died ; where- 
upon Dame Elizabeth, on the 2gth of September, 1715, 
obtained an order to proceed in the cauſe in her own name. 


Accordingly, on the 21ſt of November, 1716, the cauſe was 
heard before the Lord Chancellor; when his Lordſhip was 
pleaſed to order and decree, inter alia, that the appellant Lady 
Irwin ſhould recover from the reſpondent Alderman Bolton, 
the houſe called the One Tun, with the garden, ſtables and 
zppurtenances thereto belonging; and that ſo much of the 
premiſſes as were let to Milburne, ſhould be accounted for at 
551. per ann. during Milburne's leaſe; and after the expiration 
thereof, that the appellant ſhould have, during her natural life, 
the rents of the ſaid demiſed premiſſes then let by the reſpondent 
Alderman Bolton; and a third part of the reſt of the real eſtate 
during her natural life, as the ſame was then let by the reſpon- 
dent Alderman Bolton; ſubject to a fifth part of the mortgage 
afigned by the Blue-Coat Hoſpital, to the reſpondent Alderman 
Bolton: And that the fines received by him from the tenants, 
hould go towards diſcharge of the incumbrances. 


The reſpondent the Alderman, apprehending himſelf aggriev- 
ed by ſome part of this decree, intended to apply for a re- 
hearing of the cauſe, but was prevented by Lady Irwin's 
inrolling the decree ; he therefore ſubmitted, and in the courſe 


of about five years, he paid Lady Irwin, upwards of 5ool. 
in part performance of it. 


But after this acquieſcence, and after Lady Irwin had married 
Mr. Bunbury, they thought proper to appeal from this fecree ; 
becauſe it directed, that the houſe, and ſo much of the pre- 
miſſes as were let to Milburne, ſhould be accounted for, during 
his leaſe, at 55 J. per ann.; whereas he paid 557. per ann. for one 
part of what was let to him, and 5/. per ann. for other part thereof, 


I appeared by the proofs in the cauſe ; and therefore what was ſo 
ic let to him, ought to be accounted for, during the time of his 


leaſe at 60. ber ann. That after M:lburne's leaſe, the appellant 
Dame Elizabeth was decreed to have, during her life, only the 
rent of the premiſſes, as let by the reſpondent Alderman Bolton; 
Whereas, he purchaſing the reverſion from the two daughters, 
and afterwards taking in the mortgage, with full notice of the 
Ppellant Dame £E/izabeth's eſtate for life, and ſo becoming 
voluntarily concerned; he ought not to put her in a worſe 


Vol, II. 53 condition, 


R. Reymond. 
8. Cewper. 
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ww cerned: And therefore the appellant Dame Elzabeth ought 
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condition, than ſhe. would have been had he not been. fo. 


not to be concluded for her life-intereſt, at an under rey 
reſerved on fines taken by the Alderman ; but ought to hays 
poſſeſſion of the houſe and garden particularly deviſed to her 
with all the improvements thereon, or an equivalent for th 
ſame, according to the improved rents thereof, and likewiſe for 
the materials of the old houſes. That as to the third part of 
the reſt of the eſtate, deviſed to the appellant Dame Elizabeth, 
ſhe was decreed only to the third part of the rents at preſent 
received, tho' great fines had been taken on making the leafe, 
and the reverſion thereby unduly eaſed and improved at her 
charge. That theſe fines, which were chiefly taken out of her 
eſtate for lite, were decreed to be applied in ſatisfaction of the 
mortgage, and no recompence was decreed to her, tho' ſhe 
ought only to bear a proportion of that mortgage ; ſo that the 
appellants were unequally charged, in eaſe of the reverſion, 
for when the mortgage was paid, Dame Elizabeth was, during 
the remainder of her life, to have only the rents reſerved, where 
ſuch fines had been taken. That there was no direction given 
by the decree, that the appellant Dame Eligabeth ſhould har 
intereſt for the money coming to her from the reſpondent 
Alderman Bolton, whilſt the ſame lay in his hands, nor wa 
the conſideration of intereſt reſerved ; neither were the reſpon- 
dents decreed to produce before the Maſter upon oath, all deeds, 
writings and accounts, in their cuſtody or power ; which ought 
to have been done, and without which, the account could not 
be fairly taken and adjuſted. That the reſpondents ought lb 
to have been decreed to be, examined on interrogatories, to dil- 
cover what was bon4 fide paid on the mortgage, and likewiſe 
for clearing the accounts and other matters in queſtion, as ther 
ſhould be occaſion; and the rather, becauſe the mortgagees wer 
in receipt of the rents and profits of the premiſſes, for about 
ten years before the aſſignment to the reſpondent Aldermit 
Bolton, whereby the mortgage was very near, if not fully 
ſatisfied ; and the appellant Dame Elizabeth, ought to hit 
been decreed her coſts. That the perſonal eſtate of Dr. L916, 
ought to have been in the firſt place applied towards ſatisfactio 
of the mortgage ; and what the appellant Dame Elizabeth had 
paid towards the diſcharge thereof, ought to be reimburſed her 


out of ſuch perſonal eſtate, or out of the two thirds belong 
to 
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o the coheirs. And therefore it was hoped, that in theſe 
feral particulars, the decree would be altered and amended. 


To this it was anſwered on the other fide, that it did. not 
appear by any proof in the cauſe, that Milburne paid 55/. 
fer ann. for one part, and 5 /. for another; but it mani- 
feſtly appeared by the leaſe, that he only paid 55/. per ann. 
That it was apprehended, the appellant Lady Irwin could 
have no more than the rent of the houſe, during Milburne s 
leaſe; and if the reſpondent Alderman Bolton, who was aſſignee 
of the mortgage, had not managed in the manner before men- 
tioned, in letting all the mortgaged premiſſes to improving tenants 
for long terms of years, the ſame would not have yielded more 
than the intereſt of the mortgage, and then Lady Irwin could 
not thereout have received any thing. That the Alderman took 
no fines out of the premiſſes demiſed to Milburne, but what fines 
he did take, were out of the reſt of the real eſtate, in which 
Lady Irwin was only intereſted as to one third ; and therefore 
her intereſt could in no reſpect be thereby leſſened, in regard 
ſhe was to pay one fifth part of the mortgage, and conſequently 
could only be entitled to one fifth part of the fines. That it was 
not inſiſted, at the hearing of the cauſe, that the reſpondent 
Alderman Bolton, ſhould pay Lady Jin intereſt, nor did the 
Court ſee any reaſon for direCting intereſt ; the Alderman being 
aways ready to pay, what in juſtice Lady Irwin was entitled to, 
ad did, in fact, advance and pay her ſeveral ſums of money, 
before any became due. That all the deeds, writings and 
accounts, were proved in the cauſe, and therefore of courſe 
muſt be produced before the Maſter ; and if there had been any 
luch defect in the decree, as is now pretended, the Court would 
lave rectified it upon a motion. And, as to the examining 
Alderman Bolton upon perſonal interrogatories, it was not 
nfiſted upon at the hearing; but if the Court had ſeen any 
reaſon for it, this alſo might have been ſupplied by a motion, 
chdes, it was proved in the cauſe, that the Alderman paid 
805/. 155. 2d. to the Governors of the Hoſpital, which 


e beared to be then due to them on the mortgage; and that 
nende account was approved of by the daughters, and by the 
vl" Pondent the Dean, as their truſtee. And as to coſts, con- 


dering how fair the reſpondents had acted, it was not rea- 
"ble that coſts ſhould be decreed againſt them; and the 
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rather, becauſe the reſpondent Alderman Bolton ſtood in the 
place of a mortgagee, as well as a purchaſor of the reverſion; 
and ſince the appellant Lady Irwin had inrolled the decree, 
acquieſced under it for five years, and received upwards gf 
cool. by virtue thereof; and would not, under her uncer. 
tain eſtate for life, have ever reaped any benefit from the 
premiſſes in queſtion, without the methods taken by the Alder. 
man for the improvement of them; it was hoped, that the 
decree would be affirmed, and the appeal diſmiſſed with coſts, 


AccoRDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed, 
and the decree therein complained of, affirmed : And it was fut- 
ther ORDERED, that the appellants ſhould pay to the reſpondents, 
the ſum of 404. for their coſts in reſpect of the ſaid appeal. 


— —  —  —  — FH— —— 


Pulliam Foley, Eſq. an Infant, by Ro- 
bert Foley, Eſq. his Guardian, - { Appellant 


Sir Robert Raymond, Knight, his Ma-) 
jeſty's Attorney-General, at the rela- 
tion of Richard Bate, Clerk, Curate 
of the Pariſh Church of Kinfare, ate 
the nomination of the Pariſhioners of }Reſpondents, 
the ſaid Pariſh, and Edward Hilman, n 
and Others, on behalf of themſelves 
and the reſt of the Inhabitants of the 

ſaid Pariſj, - F 
„ iſt December, 1721. MELT 

HE rectory of the pariſh-church of K7nfare, in the 
county of Stafford, being appropriated to the abbey of 

Borſley, no vicarage was ever endowed ; but the cure was ſerved 

by Chaplains, from time to time provided by the Abbot, ® 

perpetual Rector. £3 


J 


After the diſſolution of this abbey, King Hen. VIII. U 


letters patent, in the 35th year of his reign, granted the rec!) 
| of 
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of Kinfare, to William Whorwood, Eſq. and his heirs; on 
whoſe death, it deſcended to John Whorwood, his ſon and heir; 
but this John, neglecting to ſupply the cure, 560/. was raiſed 
by ſeveral perſons, and paid to him, for the purchaſe of a rent- 
charge of 50. as a proviſion for that purpoſe; 33 J. 6s. 8 d. 
part whereof, was to be paid to Mr. Croſs, the then Preacher 
it Kinfare, ſo long as the truſtees ſhould think fit; and after- 
wards, to ſuch Preacher, as they and their aſſigns, or the 
majority of them, ſhould nominate and appoint; and 107. 
other part thereof, was to be paid to the Curate of the ſaid 
pariſh, But if the Preacher ſhould deſire to be Curate, then 
the 10/. per ann. was to be paid to him; and the remaining 


6l. 135. 4d. was to be paid to the ſchoolmaſter of the ſaid 
pariſh of Kinfare. 


In purſuance of this agreement, the ſaid John Whorwood, 
by indenture, dated the 1oth of May, 6 Car, I. demiſed the 
tithes of part of the pariſh of Kinfare, and alſo the nomination 
of a Curate, to Row/and Heylin and Samuel Brown, and eleven 
other truſtees, for 1000 years ; and, by another indenture of the 
lame date, thoſe truſtees, re-demiſed the ſaid tythes and premiſſes 
(except the nomination of a Curate) to Whorwood for 999 years, 


under the yearly rent of 50/. payable to the truſtees, for the 
purpoſes above mentioned. . 


By indentures of leaſe and releaſe, dated the 29th and goth 
of March, 1672, Wortley Whorwood, Eſq, the grandſon and 
eir of the ſaid Fohn Whorwood, conveyed the advowſon of 
the vicarage of Kinfare, and the rectory impropriate, and all 
gebe-lands, oblations, obventions, and other profits thereunto 
longing, to Philip Foley, Eſq. his heirs and afligns, for ever. 


"own, ſole executor of John Brown, who was the ſole execu- 
for of the above named Samuel Brown, who was the ſurviving 
utee named in the above indenture of demiſe ; granted, ſur- 


endered, and aſſured unto the ſaid Philip Foley, his heirs and 


"fare, and all his eſtate, term of years and intereſt therein. 


716, the Curates of Kinfare, had been ſucceſſively appointed 


the pariſhioners; and upon the death of Mr. Jonathan 


56 Wn 5 B Newy, 


ind, by indenture dated the 2oth of December, 1676, Thomas 


ipns, the nomination and free diſpoſition of the Curate of 


From the date of the original demiſe, down to the year 
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Preacher and Curate of the ſaid pariſh ; and, that the right af 


the abſence of the Lord Chancellor, on the 25th of Jun, 
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Newy, which happened on the 10th of September, 1916, wy 
who had ſupplied the cure for fifty-four years, the pariſhionen 
appointed the relator Richard Bate, to be Preacher, or Cur 
of the ſaid pariſh, in his room; but Paul Foley, Eſq. the appel 
lant's father, who was the ſon and heir of the ſaid Philip Foley, 


thought proper, under colour of the above aflignment from 
Brown, to nominate one Mr. Thomas Oliver, to the ſaid Curacy, 


Whereupon, in Michaelmas term, 1716, the reſpondents ex. 
hibited an information and bill in the Court of Chancen, 
againſt the ſaid Paul Foley, Thomas Oliver and others; praying 
to have the nomination of the plaintiff Bate eſtabliſhed, and 
that he might have the ſtipend of 43/7. 6s. 8 d. per ann, 2 


nominating ſuch Preacher and Curate, for the time to come, 
might be ſettled according to the original truſt. 


The defendants having anſwered, and the cauſe being revired 
on the death of Mr. Foley, againſt the appellant, his fon and 
heir, it came on to be heard by the Maſter of the Rolls, in 


1719; when his Honour declared, that the queſtion was 
Whether the deed of demiſe to the truſtees, was not a truſt for 
the pariſh, that they might have the nomination of a Curate! 
That the laſt perſon who officiated as Curate, continued fifty- 
four years, ſo that a clear proof could not be expected, by 
whom his predeceſſors were nominated ; but that the evidence 
was ſtrong, that they came in by the nomination of tit 
pariſh, it not appearing that the truſtees ever interpoſed therein; 
and upon the conſtruction of the deed, of the 2oth of Decen- 
ber, 1676, the truſtees might have aſſigned to any other 
perſons, in truſt for the pariſh, or have declared a trult fo 
the pariſh: And upon the whole matter, his Honour was © 
opinion, that the truſtees did, by writing or parol, declare 
truſt for the pariſh, that they had the right of nomination; 
and that the firſt act which appeared to have been done 
oppoſition to the pariſh, was by the ſaid Thomas Brown i 
1676, but that ſuch a& of oppoſition did not overthrow the 
right of nomination in the faid pariſh; but he conceived 
that the nomination of the relator Richard Bate, ought u 
to ſtand; and did therefore order and decree, that tif 
pariſhioners of the ſaid pariſh of Kinfare, paying to the churc 


any 
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and poor, upon a week's notice to be publiſhed in the ſaid 

ih- church, ſhould proceed to a new election of a Miniſter, 
which election was to be in the ſchool-houſe of the ſaid pariſh; 
and if they ſhould confirm the election of the ſaid Mr. Bate, 
then it was ordered, that the 10. and the 33/7. 6s. 8 d. per 
ann. diſcounting what had been paid by the ſequeſtrators, 
ſhould be paid to him: But if they ſhould not confirm his 
nomination, and ele& another Miniſter, then it was ordered, 


that the ſaid 10/. and 337. 6s. 8 d. per ann. after ſuch deduc- 
ſo nominated : For which purpoſe, it was referred to a Maſter, 


was to be paid to the plaintiff Richard Bate, or to ſuch other 
perſon, as ſhould, on ſuch election, be nominated Curate of the 
pariſh of Kinfare; but as to coſts, his Honour did not think 
fit to give any on either fide. | 


Purſuant to this decree, notice was given for a new election; 
and on the day appointed for that purpoſe, viz. the 2oth of 
Fuly, 1719, the pariſhioners elected one Mr. Edward Hale, 
to be Curate of Kinfare; but Mr. Oliver alledging, that 
he was elected by the majority of the pariſhioners, preferred 
his petition to the Lord Chancellor Parker, praying, that his 
election might be confirmed: And, upon hearing this petition 
on the 19th of December following, his Lordſhip was pleaſed 
to declare, that Mr. Hale was duly elected; but, that he appre- 
hended a popular election might be attended with many incon- 
veniencies, and would therefore conſider further of the matter, 
and give proper directions therein. | 


by the decree, petitioned the Lord Chancellor for a re-hear- 
ing; which being granted, the cauſe was again heard on the 
25th of June, 1720, when his Lordſhip declared his opinion, 
That the deed of demiſe to the truſtees, was a truſt for the 
benefit of the pariſhioners of the ſaid pariſh of Kinfare; and 
that the right of election of a Miniſter or Curate, was in them 
| the ſaid pariſhioners, and that the truſtees ought to nominate 
ſuch perſon as by them elected, to be admitted by the Biſhop 


bouts be diſmiſſed, and the faid decree confirmed; with this 
| addition 


tion as aforeſaid, ſnould be paid to the perſon who ſhould be 


to ſee what was ſo paid by the ſequeſtrators, and aſcertain what 


The defendant, Mr. Foley, apprehending himſelf aggrieved 
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addition, that in regard the term was merged, a new term 
ſhould be raiſed by the defendant, in whom the inheritance 
was, for the remainder of the years yet to come and unexpired, 
to ſuch new truſtees as the Maſter ſhould appoint ; and that 
the Maſter ſhould take an account of the truſt-monies, from 
the perſons who had received the ſame, from the death of Mr. 
Newy ; and if the Biſhop of the dioceſs had appointed any 
ſum thereout, for the perſon who had ſince ſupplied the curacy, 
the ſame was to he allowed ; but if the Biſhop had not made 
any appointment, then ſuch ſum as the Maſter ſhould think 
reaſonable to be allowed for ſupplying the ſaid curacy, was to 
be deducted out of the ſaid truſt-monies, And as the defend. 
ant did not oppoſe the election of Mr. Hale to be Miniſter or 
Curate, his Lordſhip did not think fit to direct him to pay 
the plaintiffs any coſts to that time ; but the conſideration of 
ſubſequent coſts was reſerved : And if the perſons who had 
received the ſaid truſt-monies, ſhould refuſe payment thereof, 
as aforeſaid ; then the plaintiffs were to reſort to the defendant 
Foley for the payment thereof; and the 101. depoſited with 
the Regiſter, was to be paid to the plaintiffs. 


- Soon after this decree, Mr. Hale died; whereupon the Relator 
Bate was duly elected, but before he was nominated to the 
Biſhop, the defendant Foley, appealed from both the decrees; 
inſiſting, that no deed or writing appeared, or was in proof in 
the cauſe, to ſhew that the truſtees were truſtees for the pa- 
riſhioners of Kinfare; ſo as to give the inhabitants a right 
of electing a Curate for the ſaid pariſh. It only appeared, by 
the proofs taken on behalf of the reſpondents, that the wit- 
neſſes had heard, that the moſt ſubſtantial inhabitants uſed to 
nominate a Curate. That four or five of the Curates who 
were nominated after Croſs, who was Curate in 1630, when 
the indenture was made by Whorwood to the truſtees, were in 
the rebellious times of Oliver Cromwell; and particularly, one 
Moreton, who was Curate before Newy, was turned out in the 
year 1662, for refuſing to conform and read the ſervice of the 
church of England; at which time Newy, the laſt Curate, came 
in, and continued there till his death, which happened in the 
year 1716. That the reaſon on which the decree was founded, 
was, that the laſt perſon who officiated as Curate, continued 
<* 54 years; ſo that a clear proof could not be expected, by 

| | ce whom 
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« whom his predeceſſors were nominated, but that the evidence Fo. 
« was ſtrong, that they came in by the nomination of the ww 
« pariſh, it not appearing, that the truſtees did ever interpoſe 
« therein:“ But the appellant apprehended, it ought not to be 
expected ſo. much from him, to prove that the Curates were 
nominated. by the truſtees, as from the reſpondents to prove that 
they were appointed by the pariſhioners ; and as there was no 
proof on either ſide beyond hearſay evidence, the truſt of the 
deed of demiſe ought no way to be impeached, but on the 
contrary to be performed, whenever the truſtees ſhould think 
ft to put it in execution, tho' it might happen to be againſt the 
inclination of the pariſh, That the inhabitants of Kinfare, were 
not capable by law, of taking any eſtate, either by grant, deviſe, 
or otherwiſe. That: by the deed of demiſe, the truſt-money 
was to be paid to ſuch Curate, and no other, as the truſtees and 
their aſſigns, or the greater number of them, ſhould nominate 
and appoint ; and therefore, neither a pretended preſcriptive 
right, or an implied truſt, could overthrow the expreſs truſt 
declared by that deed. That the term being merged, a Court 
of Equity could not carve a new term out of the appellant's 
cltate, for ſettling in the inhabitants the right of nominating 
a Curate ; and as to the truſt-term for the charity, it ſtill remained 
in the repreſentative of Brown, the ſurviving truſtee. That by 
the indenture of demiſe, it plainly appeared, that the Curate 
and Preacher were two diſtin& perſons ; and as the truſtees had 
only the right of nominating a Curate granted to them by 
Whorwood, there could be no ſufficient ground for decreeing 
the 33/. 6s. 8 d. ſettled upon the Preacher, to be paid to the 
Curate, That the appellant being impropriator, might nominate 
a Preacher, tae ſame not being granted by Whorwood to the 
truſtees; and ſuch Preacher was entitled not only to the 
33/. 6s. 8 d. but allo to the 10 J. per annum ſettled on the 
Curate, ſo long as he performed the duty of Curate ; and this 
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Who took the poll, and determine who had the majority) una- 


election (there being no perſon decreed to preſide over thoſe 
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Toidably tended to the utmoſt confuſion, and ſetting up a faction | 
throughout the whole pariſh ; and therefore, it was humbly | | 
oped, that their Lordſhips would reverſe the ſaid decrees, and 
declare that the appellant had the ſole right of nominating a 
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not appear to have any tight himſelf; it not being proved) thy 


© claiming only under the deed of 1676; from Broum, 000 


Samuel Brown was the ſurviving truſtee, or that the execute 


of his executor executed that deed. That jt appeared plainh, 


that Mr. Newy was elected by the pariſhioners, the truſt 
never attempting to interpoſe in the nomination; and it x 
ſcarce poſſible for the memory of any perſon, to extend tothe 
admiſſion of any Miniſter before him. 


Decrets 
reverſed. 
Jour, vol. 21. 
p. 616. 


and ADJUDGED, that the two decrees complained of, ſhould be | 
reverſed : and it was adjudged and declared, that an abſolute poet 


minate ſuch Preacher, or Curate, of the pariſh of Ninfare, in the 


ſaid truſtees ſhould be reduced to nine, then, or as ſoon after i 


BE full number of thirteen; and that when ſuch new Truſtes 


Bur after hearing counſel on this appeal, it was oR DIE 


was veſted in the truſtees named in the deed of 6 Car. I. to no. 


county of Stafford, as they, or the major part of them, though 
fit; and that the ſurrender or aſſignment of December, 1676, wa 
a breach of truſt : And therefore it was adjudged and decreed, 
that a new term, for the reſidue of 1000 years, for which the 
original demiſe was made, ought to be created, and veſted in 
thirteen new truſtees, as to the ſaid right of nomination of a 
Preacher or Curate ; which thirteen truſtees, ſhould be nominated 
by a Maſter of the Court of Chancery, ſubje& to the direction 
of that Court; and both parties ſhould be at liberty to propoſe 
proper perſons before the Maſter to be truſtees ; and that fon 
of the ſaid truſtees, at the leaſt, ſhould be clergymen of the 
fame county or dioceſs, in which Kinfare lies: And that a 
proper demiſe or grant of the ſaid nomination to the ſaid trul- 
tees, ſhould be prepared by the Maſter, and executed by the 
appellant when he ſhould come of age, or by his heirs; and 
that the ſame ſhould be inrolled in the Court of Chancery, and 
likewiſe entered in the Regiſter of the Biſhop of the diocel; 
and the making of ſuch grant, and the inrollment and ent! 
thereof, was to be at the charge of the appellant, or his heirs 
And it was further oxDtRED, that when the number of the 


conveniently might be, the ſurvivors, or the major part of then, 
ſhould chooſe ſo many new truſtees, as ſhould make up tht 


Safes ine parltsment. 


the ſaid nomination in all the thirteen truſtees, during the reſidue 


to afſign to the ſame truſtees, the teverſionary intereſt in the 
1000 years. term, to which the rent of 504. per annum, reſerved 
on the re=demiſe to Jobn Whorwood, Eſq. was incident. And 
it was further ORDERED and ADJUDGED, that in the mean 
time, the ſaid rent ſhould from time to time be paid to the 
truſtees, who ſhould be nominated as aforeſaid ; and that the firſt 
truſtees, with all convenient ſpeed, after they ſhould be ſettled, 
ſhould appoint a Curate for the ſaid pariſh of Kinfare; and 
that in the mean time, Richard Bate, the preſent Curate, ſhould 
continue to officiate as ſuch, and be allowed the ſalary for the 
time he had officiated, or ſhould officiate. And it was recom- 
mended to the faid truſtees, to nominate him the firſt Curate ; 
he being the relator, at whoſe ſuit the truſt had been reſtored 
and eſtabliſhed. And it was further oRDERED, that as often as 
any future vacancy of a Curate ſhould happen, the fame ſhould 
be ſupplied by the truſtees for the time being, or the major 
part of them ; and that the Court of Chancery ſhould give proper 
directions, touching the arrears of the ſaid annuity for the time 
paſt ; and likewiſe ſuch other directions from time to time, as 
ſhould be proper for the better executing this judgment. 
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65 Our Lord the King, Defendant, 


4th December, 1 721. 


the | | 

of YARD Pancefort, Eſq. Receiver-general, and acting 
em, Caſhier to the Commiſſioners of Exciſe, in April, 1716, 
the ployed Str Matthew Rir wood, Knight, a goldſmith in London, 
tes Leiv confiderable ſums of money, relating to his Majeſty's 
ould ende of exciſe; and thereupon Sir Matthew Kirwood, to- 


3 _ gether 


hanld be choſen, proper cofweyanees ſhould be executed, to veſt 


of the term: And it was further declared, That as ſoon as the 
repreſentative of the ſurviving truſtee could be found, he ought 


375 


Caſe 59. 


Bunb, 58. 
Viner, vol. 5. 
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gether with Elihu 2 ale as his ſurety, entered into a bond to his 
Majeſty, in the penalty of 40, ooo J. with a condition thereunde 
TI.” : 
Written, as follows; viz. © Whereas, Edward Pancefort, Eſa, 
of Exciſe, hath agreed to employ the above bound Si: 
* Matthew Kirwood, for receiving from him the faid Edwari 
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money, bill and bills of exchange, notes, bonds and other 


all times hereafter, when he ſhall be thereunto required, due 


Tales in Parliament. 


Receiver- general, and acting Caſhier to the Commiſſioner, 


Pancefort, his clerk, or agents, all ſuch ſum and ſums of 


papers, as the ſaid Edward Pancefort, ſhall from time to 
time think fit to pay or deliver to him the ſaid Sir Matthey 
K:irwood, or his order, for or on account of his Majeſty's 
revenue of exciſe on beer, and ale, and other liquors; and 
alſo, the duties of malt, hops, ſoap, paper, filk, and callicoes, 
Sc. or any of them, or relating to any other revenues or pay- 
ments belonging to his Majeſty, or to the ſaid Edward Pance- 
fort on his. own private account: If therefore, he the aid 
Sir Matthew Kirwood, do, and ſhall from time to time, and at 


and true account make with the ſaid Edward Pancefort, his 
agent, executors, or aſſigns, of or concerning all ſuch ſum 
and ſums of money, bill and bills ef exchange, notes, bonds 
and other papers, as he the ſaid Sir Matthew Kirwood, or any 
other perſon or perſons by his order, privity, or conſent, ſhall 
receive, or that ſhall come to his or their, or any of their 
hands, by virtue of the ſaid truſt repoſed in him: And ſhall 
from time to time, and at all times hereafter, when he ſhall 
be thereunto required; but more particularly, in every Tueſ- 
day in every week (except the ſame be holiday) if required, 
well and truly ſatisfy, pay and deliver, or cauſe to be paid, 
ſatisfied and delivered, in bank, ſilver, or gold, unto the ſaid 
Edward Pancefort, his agent, executors or aſſigns, all ſuch 
ſum and ſums of money as he the ſaid Sir Matthew Kirwod, 
or any other perſon or perſons, by his order, privity, or 
conſent, at any time ſhall have received or collected, or ſhal 
have in his or their hands or cuſtody, by virtue of any bil 
or bills of exchange, notes, bonds, or other papers, in an)- 
wiſe relating to the ſaid revenues for the time being, or an 
account belonging to his Majeſty, or unto the ſaid Edward 
Pancefort on his own particular account: And if the ſaid dir 
Matthew Kirwood, ſhall from time to time, when he ſhall be 
thereunto required by the ſaid Edward Pancefort, his . 
1 8 tor 


Caſes in Parliament. 
« tors, adminiſtrators or aſſigns, deliver: unto the ſaid: Edward 
« panceſort, his agents, cxecutors, eee 4 aſſigns, 


« all and ſingular bill and bills of exchange, notes, honds, book 
« and books, papers, and ail other things whatſoever relating to 
« the ſaid revenues or any of them, or to the ſaid Edward Pan- 
« cefort, according to the true intent and meaning of the ſaid 
« condition, then the ſame to be void, &c.” 


cir Matthew continued in this employment, from the 25th of 
April, 171 8, when the bond was executed, till the firſt of 
September following, when he failed, and abſconded ; being at 
that time indebted unto Mr. Parcefort, in a ballance of 13, ooo]. 


and upwards. Whereupon Mr. Pancefort ſued out an extent 
in aid againſt Kirwood, and by virtue thereof, all his real and 


perſonal eſtates, were ſeized into the King's hands. 


In Trinity term, 1718, a ſcire facias ad ſatisfaciendum, iſſued 
out of the Court of Exchequer againſt Mr. Yale upon this bond ; 
to which he appeared, and having craved oyer of the bond and 
condition and ſcire facias, he pleaded a ſpecial performance of 
this condition, by Sir Matthew K:irwood, in every part thereof. 
To this plea, the Attorney-General replied, that after the makin g 
the ſaid bond, and during the continuance of the ſaid Sir 
Matthew Kirwood in the ſaid employment, viz. 30 die Auguſti 
anno 5 Regis, and by virtue of the truſt in the ſaid condition 
mentioned, he the ſaid Sir Matthew Kirwood, or ſome other 
perſon or perſons, by his order, privity, or conſent, had and 


received, or had in their hands and cuſtody, of the faid Edward 


Pancefort (he being for all that time Receiver-General and 
acting Caſhier to the Commiſſioners of exciſe) or of the clerks 
or agents of the ſaid Edward Pancefort, monies, and ſeveral 
bills of exchange, notes, and other papers, touching the 
laid revenues in the condition mentioned, belonging to his 
Majeſty ; and that by virtue thereof, the ſaid Sir Matthew 
Kirwood then received and had ſeveral ſums of money, amount- 
ng in the whole, to 13, 790 J. 8s. 3 d. +; which monies, the 
fad Sir Matthew Kirwood did not well and truly ſatisfy, pay 
and deliver, or cauſe to be paid, fatisfied and delivered, to the 
fad Edward Pancefort, his agents or aſſignees, according to the 
tenor of the ſaid condition; but that the ſame was then unpaid, 


Atho' the ſaid Sir Matthew Kir wood was thereunto required 
Vor. H. 5D 


by 
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dy the ſaid Edward Parcefort, and that Sir Mattbeu Kirujαt 
0 N refuſed ſo to * W to the Aan of the 
ſaid bond. 7 $ | | | 


Kirwood paid the ſaid 13,790/. 8s. 3 d. to one Conrade d 
Golls, by order and for the uſe of the ſaid Edward Pancefory, 
according to the ſaid condition. To this the Attorney-General 
ſur-rejoined, and took iſſue; but Mr. Yale, in order to bring 
the validity of the bond into queſtion, demurred generally, 


Caſes m iPartiament; 


Th ie 


Hereupon the 1 J. ale rejoined, that Sir Matthew 


and this demurrer having been ſeveral times argued, the Court, 
in Michaelmas term, 1720, gave judgment in favour of the bond. 


Whereupon, Yale brought a writ of error in the Exchequer. 
Chamber ; and the cawſe being twice argued there, the Judg- 
ment was, in Trinity term, 1721, affirmed. 


Soon 3 Mr. Tale died, and thereupon his widow 
and adminiſtratrix, brought a writ of error in Parliament, to 
reverſe both theſe judgments ; and on her behalf it was con- 
tended, that the ſaid Mr. Pancefort, not being ſuch an officer, 
as by law is enabled to take a bond in the name of the King; 
his taking the bond in queſtion, in his Majeſty's name, for 
ſecuring what Sir Matthew Kirwood ſhould receive, as well on 
Pancefort' private account, as on account of the public, was 
void. That the proceedings upon this bond, to affect body, 
lands and goods, all at the ſame time, and to have all the 
privileges and benefits given and allowed to the Crown, by the 
ſtat. 33 Hen. VIII. c. 39. were not warranted by that ſtatute, 
or any other law, and conſequently were void. That as the 
King was no ways concerned in the event of the ſuit, the 
debt due to the Crown being ſecure in all events; there was 
the leſs reaſon, to extend the power and privilege of the Prero- 
gative, in this particular caſe. That if this bond, and the 
proceedings thereupon, were allowed and eſtabliſhed, the con- 
ſequence would be, the eſtabliſhing a method, whereby the 


ancient and ſettled rules * of the Court of Exchequer, in iſſving 
2 Prero- 
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N Theſe rules are contained in the following order: 5 
Termine Sandli Hillar. Anno. 15 Regis Caroli, Mercurii, 12 die Februatii 
«© Whereas, upon complaint made of abuſes formerly, touching aſſigning * 


« debts to his Majeſty, and in cauſing of debts to be found by _ 


Fl 


Cafes in Partiament. 
prerogative p proceſs, would be eluded. And that, as all ſuch . 
donds, if allowed to. be good, would bind and affect the lands 
from the date thereof, and the proceſs thereon would be at- 


— — — ' 
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« upon botids taken in his Majeſty's name, for the payment of monies to 
« ſome of the King's Farmers, Receivers, or other Accountants, the Lord 
« Treaſurer, Lord Cottington, and Lord Chief Baron, and the reſt of the Barons 
« of this Court, and Sir John Bankes, Knt. his Majeſty's Attorney-General» 
« having conferred together, and taken mature conſideration for reforming the 
« (aid abuſes in the future; have thought fit, and do order, that no debts be 

« afigned to the King, or found by inquiſition for the King's debtors, or 
« Accountants in aid, ſave ſuch as are originally due unto them bend fide, with- 
« out any manner of truſt, according to the directions and inſtructions hereafter 
« following: viz. He who aſſigneth any debts to the King, ſhall take the oath, 
« viz, The within named A. B. maketh oath, the day of the date within written, 
« that the debts hereby aſſigned are juſt and due debts, and have not formerly been 
« put in ſuit in any other Court; and that the ſame are his own proper debts, 
« originally due unto him bona fide, without any truft ; and that he hath not received 
« the ſame, nor any part thereof, except, &c,—He who deſireth any debt or debts 

« to be found by inquifition in his aid, ſhall take this oath : The ſaid B. 

« maketh oath, the day and year above written, that he is juſtly indebted unto A. one 

« of the Farmers of his Majeſty's cuſtoms, & c. and that the ſame debt is a juſt and 

« due debt, originally due to the ſaid A. bona fide, without any manner. of truſt, 
* and that the ſaid debt hath not been put in ſuit, in any other Court, and that he 
« hath not received the ſame, nor any part thereof, except ſo much, &c. And that O. 
i juſtly indebted unto him the ſaid B. originally and bona fide, without truſt, 
* and that C. is much decayed in his eftate ; ſo that unleſs a ſpeedy courſe be taken 
* againſt the ſaid C. the ſaid debt by him owing is in great danger to be loft. — 
* That no farther inquiſitions ſhall be taken for debts in aid, than to inquire, 
* and ſeize the lands, debts and perſonal eſtate, of him that is debtor to the 
„King's debtor, or Accountant, unleſs it be by ſpecial order made in open 
Court. -No debts, without ſpecialty, ſhall be aſſigned te the King, in caſe 
* of debts in aid. —No debts, without ſpecialty, ſhall be found by inquiſition 
* for debts in aid, unleſs it be by order upon motion in open Court, and 
* except it be for debts due to the King's Farmers. That no immediate proceſs 
* of extent be awarded for debts in aid, but in caſes of extremity, and upon 
* oath to be taken as aforeſaid. —T hat every ſcire factas for ſuch debts, ſhall 
* be awarded into the proper county, where ſuch debtor is mentioned in the 
© ſpecialty to reſide, unleſs upon a ſcire facias returned in London or Middleſex, — 
* That where bonds are taken in the King's name, payable to the King's 
6 kamen, Receivers, Cc. they ſhall, before any extents go forth, make oath, 
* or teſtify it under their hands to the Court, that ſuch bonds are, and at the 
time of taking ſuch bonds, were for juſt and true debts, originally owing to 

* themſelves bond fide, and that they are not in truſt, or for the benefit of any 

un | her That Receivers, Collectors and Bailiffs, have no more Deputies than 
* are neceſſary for the King's ſervice, and that ſuch Deputies be neither tradeſ- 
nen nor ſcrive ners. 
Dam. Theſaur, Dom. Cottington. Capital. Baron. Baron Tyeavor. B aron * Pon, 
Baron Hendon, Johan, Banks. Mil. 
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— tended with all the powers and privileges of the Preropative. 


r , | purchaſors of lands could never be ſecure againſt ſach fort of 
incumbrances, there being no certain means of coming at the 
| knowledge or diſcovery of theſe pocket ſecurities. And hence, 
all common creditors would be poſtponed in the recovery of 
their debts ; landlords would likewiſe be deprived of that 
ſecurity and precedence, which the law has provided for the 
obtaining their rents; and even the rights and privileges of 
the Lords of Parliament, might thereby be evaded. 


R. Raymond, On the other fide it was ſaid, that the points principall; 
P. Yorke, infiſted upon in the ſeveral arguments of this caſe, on the 
behalf of the defendant, did not regard the juſtice of the 

demand, but were only matters of form: As I. That this 

was not ſuch a bond to the King, as, that a ſcire facias could 

Vw lie thereon, it not being taken purſuant to the ſtatute 33 He. 
ö | VIII. c. 39. which requires, that the penalty in the oblige. 
5 tion ſhould be made payable to the King, his heirs, or executort; 
whereas in this caſe, the penalty was made payable to the 
King, his heirs, or ſucceſſors, and the word [executors] being 
omitted, the act was not purſued ; and without the aid of 
| that act, this particular method of proceeding by ſeire facuas, 
= could not be maintained upon a bond executed to the King, 
ö II. That this bond was not within that ſtatute, becauſe it 
was not taken by a proper authority; Mr. Pancefort, to whom, 
j | by the condition, the payments were to be from time to time 
made, not appearing to be an officer of the Crown, but of the 
Commiſſioners of the Exciſe, and conſequently having no power 

to take a bond in the King's name. III. That the condition 

of the bond required Sir Matthew Kirwood, not only to account 

for and pay all ſums of money and bills, that ſhould be 

depoſited in his hands, on account of his Majeſty's revenue, 

but alſo ſuch as belonged to Mr. Pancefort himſelf ; where 

a bond could not be taken in the King's name for Mr. Pani: 
fort's own money, within the above mentioned ſtatute. And, 
IV. That the breach of the condition aſſigned in the replic 

tion, was too general and uncertain ; being uncertaia both ® 

to the perſons of whom the money was received, and by 

whom the receipt was; and involving together ſeveral falls © 
different natures. 0 
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To the firſt of theſe objeCtions it was anſwered, and ſo 
folved by the Judges in both Courts, that thoſe words in 
he ſtatute 33 Hen. VIII. were only directory; and it was 
wot neceſſary to inſert in the bond, all the words mentioned in 
he act. That the principal intention of the Legiſlature was, 
hat bonds taken to the King, which were to have fo great a 
privilege, beyond other bonds, ſhould be for ſome matter 
concerning the King's intereſt, and ſhould be made to him in 
his regal name, and not in the name of common perſons to 


the ſtatute, and that this had been formerly ſo adjudged.— 
In anſwer to the ſecond objection, it was inſiſted, and fo held 
by the Court, that it neither did, or was neceſſary to appear, 
by what authority the bond was taken; the only requiſites 
which the ſtatute had made neceſſary, being, that the bond 
hould be made to the King, by his regal name, and for 4 
cauſe or cauſes touching or concerning the King's Majeſty. That 
theſe requiſites ſufficiently appeared in the preſent caſe, the 
monies ſecured by this bond, being mentioned in the condi- 
tion, to ariſe from the revenues of exciſe. It was likewiſe 
inſiſted, that Mr. Pancefort appeared, upon this bond, to be 
n officer of the Crown ſufficient for this purpoſe, being 
deſcribed in the condition to be Recezver-General and acting 
Caſhier to the Commiſſioners of exciſe ; that the Commiſſioners 
of exciſe were known officers of the Crown, and that a ſub- 
ordinate officer under them, being appointed by an authority 
derixed from the Crown, might properly enough be ſaid to be 
a officer of the King; beſides, if this objection prevailed, it 
would avoid moſt of the bonds taken on account of the revenue. 
To the third objection it was ſaid, that tho' where the con- 
dition of a bond is entire, and the whole unlawful, it is in 
moſt caſes void; yet it is a known and allowed diſtinction, 
that where the condition conſiſts of ſeveral different parts, 
ad ſome of them are lawful, or ſuch for which the bond 
might be taken, and the others not; it is good for ſo much 
as is lawful, and void for the reſt : That therefore, this bond 
vas good for ſo much as concerned the King's revenue, and the 
Mly breach aſſigned in the cauſe, was for the nonpayrftent of 
money received by Sir Matthew Kirwood, on account of that 
wenue, And in anſwer to the laſt objection, it was urged, 
Vor. II. 5 E 1 


lis uſe ; which was the miſchief deſigned to be prevented by 
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—.— that the e was ſufficiently certain, becauſe. it ws 
1721 

—＋calledged in the concluſion of it, that by means of the ſeyeral 

— particulars before mentioned, Sir Matthew Kirwood received 

| ſeveral ſums of money, amounting to 13,790 J. $5. 3d. 

And in caſes of bonds of this kind, it had often been held 

that it was not neceſſary to ſhew of what perſons in particular, 

the ſeveral ſums were received : But however that be, the ayer. 

ment of the receipt was only the introduction to the breach, the 

real aſſignment of the breach being the non-payment. That 

whatever force there might have been in this objection, hag 

the caſe ſtood upon a general demurrer to the replication, yet 

it was now ſupplied by the defendant's rejoinder, who, by 

paſſing over the receipt, and taking iſſue upon the other fad, 

viz. that he had paid the ſaid ſum of 13, 790 J. 8s. 39. l. had 

admitted the receipt of the money ; and of this opinion was 

the whole Court. It was therefore prayed, (that both the 


judgment and affirmance might be affirmed, with coſts. 


+4007 gh ACCORDINGY, after hearing counſel on this writ of error, 
„ it was ORDERED and ADJUDGED, that the ſaid judgment given 
p. 619. in the Court of Exchequer, and the judgment given in the 


Exchequer- Chamber, affirming the ſame, ſhould be affirmed; 
and that the record ſhould be remitted, to the end, execution 
might be had thereupon, as if no ſuch writ of error had been 
brought into the Houſe. 


Caſe 60. The Attorney-General, at the relation) 
of Thomas Folles and Charles Battley, C Appellants. 
Eſqrs. — EL. 


John Sutton and Thomas Paman, = Reſpondents 
20th December, 1721. 


| 5 „Wms. 25 TOHN Sutton, having purchaſed the inheritance of ſeyerd 


1 — %%, lands and tenements in Suffolk, in the name of his brothe 
1 . Thomas Sutton, and being ſeiſed in fee of the Chequer Inn, il 
i > ey Halborn; made his will in Jah. 1696, and thereby — 


1 2 Eq. ca. ab. 
1 314. Ca, 22. 
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chat his nephew Thomas Sutton, who was ſon and heie of his 
td brother, then deceaſed, and the perſon in whom, the. legal 
eftate of the ſaid lands was then veſted, ſhould conyey and 


aſſure the ſame to certain truſtees (of whom the relators were 


the ſurvivors) and their heirs and aſſigns for ever, for the uſes, 
truſts and purpoſes contained in his will ; which, if he ſhould 
refuſe to do, or to acknowledge and declare the ſaid truſt 
thereof, by ſome deed or writing under his hand and ſeal, 
executed in the preſence of two or more credible witneſſes, in 
ſuch manner as the ſaid truſtees ſhould lawfully and reaſonably 
think fit and require, within twelve months next after the 
teſtator's death ; then and from thenceforth, after ſuch refuſal, 
all the gifts, legacies and bequeſts in the ſaid will given, deviſed 
ant bequeathed to the ſaid Thomas Sutton, and the heirs male 
of his body lawfully to be begotten, ſhould be fruſtrate, void, 
and of none effect, to all intents and purpoſes whatſoever. 
The teſtator then gave to his ſaid nephew, all his freehold and 
copyhold lands in Suffolk, for and during the term of his natural 
lfe; and after the deceaſe of the teſtator's wife, he gave him 
alſo the Cheguer Inn in Holborn, for and during the term of 
bis natural life; and after his death, to the firſt ſon, or iſſue 
male of his body lawfully begotten, and to the heirs male of 
the body of ſuch firſt ſon; and for default of ſuch ifſue, to the 
ſecond ſon, or iſſue male, of the body of the ſaid Thomas 


male of ſuch ſecond. ſon, lawfully to be begotten, for ever. 
Subject to a proviſo, that the ſaid Thomas Sutton, or his aſſigns, 
and the heirs male of his body, ſhould not do or commit, or 
ſuffer to be done or committed, any waſte upon the premiſles ; ; 
ond ſhould not impeach, queſtion, or endeavour to defeat, avoid, 
defiroy, invalidate, or obſtruct, the payment of all or any the 
annuities, legacies and charitable bequeſts, in the ſaid will. And 
from and immediately after the death of the teſtator's wife, and 
of his ſaid nephew Thomas Sutton, without iſſue male of his 
body; or after the death of ſuch iſſue male, he deviſed all the 
laid premiſſes to the ſaid truſtees, their heirs and aſſigns for 


ever, for certain charitable purpoſes, in the faid will particu- 
larly mentioned. 


"ts, 


In 1700 the teſtator died, and ſoon afterwards his wife alſo 
ed; whereupon Thomas, the nephew and deviſee, entered 


Sutton, his nephew, lawfully to be begotten, and to the heirs 


upon 
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upon all the deviſed ne 1 pig 10 Conveyance of the 
legal eftate to the truſtees, or declared any truſt re purſ uant 
to the expreſs directions of the will. 


In November, 1717, the ſaid T bomas. Sutton died, without 
leaving any iſſue of his body; and in Trinity term, 1718, the 
appellants exhibited an information in the Court of Exchequer, 
againſt the reſpondents and others, praying, that they might 
be put into poſſeſſion of the premiſſes, for the charitable 
purpoſes in the teſtator's will mentioned ; and that the legal 
eſtate, which was veſted in the defendants, or any of them, 


might be conveyed to the relators, and their heirs ; and, that 
the ſeveral charities might be eſtabliſhed. 


To this information the defendants pleaded, that the faid 
Thomas Sutton was ſeiſed in fee of the lands in queſtion, or at 
leaſt to him, and the heirs male of his body; and that being 
ſo ſeiſed, by indentures of leaſe and releaſe, he conveyed the 
ſame to one Francis Heatley and his heirs, to the intent, that 
common recoveries might be ſuffered thereof, to the uſe of 
him the ſaid Thomas Sutton, his heirs and aſſigns for ever: 
And that in Michaelmas term, 11 Ann. common recoveries 
were ſuffered accordingly. That being ſo ſeiſed, the faid 
Thomas Sutton, on the 22d of April, 1714, duly made his will, 
and thereby deviſed all his eſtate to his wife, for her life; 
and after her deceaſe, to the charitable purpoſes therein men- 
tioned. But that by a codicil, dated the 5th of Noventer, 
1717, he thought fit to revoke all the deviſes in his ſaid will, 
relating to charities ; and thereby deviſed the Chequer Im, 
after the death of his wife, to Sarah, the wife of one Laurence 
Carter, for life, with remainder in fee to the defendant Jo#n 
Sutton; and he deviſed the lands in Suffo/k, to the other 
defendant Thomas Paman, and his heirs for ever. And there- 
fore the defendants. pleaded theſe ſeveral matters, in bar to the 
relief ſought by the information. 


On the 10th of February, 1720, this plea came on to be 
argued; when the Court gave judgment in favour of the plea 
and ordered it to be allowed. 


But from this order, the relators pal; inſiſting, that 


it was mo manifeſtly the intention of the teſtator, . 
| nep 
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nephew Thomas Sutton, who, by the way, was not. his heir 
it law, ſhould have no greater eſtate in the lands in queſtion, 
than for life only; and accordingly, the eſtate was expreſſly 
limited to him, for and during the term of his natural life, 
with remainders to his ſons, as purchaſors. That it could not 
be pretended, there were any words in this will, which, if in 
à deed, could poſſibly have created an eſtate tail in Thomas 
Sutton ; if therefore any ſuch eſtate was created, it muſt be 
by implication, or preſumption of the teſtator's intention, and 
not by the legal import or conſtruction of the words themſelves : 
But, that ſuch an implication, was directly contrary to the 
expreſs declaration of the teſtator, in almoſt every branch of 
his will, as well as deſtructive of the charities, which he clearly 
intended to eſtabliſh for ever. That as to the lands in SVD, 
the legal eſtate whereof was veſted in Thomas Sutton, in truſt 
for the teſtator, the will was no more than a direction and 
appointment, in what manner the truſtee ſhould convey his 
eſtate, ſo as beſt to anſwer the teſtator's intention; and as no 
conveyance thereof had ever been made by ſuch truſtee, pur- 
ſuant to thoſe directions, that truſt ſtill remained to be carried 
into execution, by the authority of a Court of Equity ; which 
it was hoped would be done in ſuch manner, as would give 
an entire effect to the intention of the teſtator, expreſſed in the 
ſeveral limitations of his will; and not ſo as to put it in the 
power of the truſtee, who ought to have purſued the teſtator's 
direction, in the eſtabliſhment of the charities, to deſtroy them 
at once, and thereby render uſeleſs and ineffectual the greateſt 
part of the proviſions made by the will. That in this caſe, 
there were no creditors, or purchaſors for a valuable conſidera- 
tion, who could be affected by the conſtruction now contended 
for; but the aim of the appellants was, to ſupport a pious and 
Charitable benefaction, againſt perſons voluntarily claiming. 
under the will of the teſtator's nephew and truſtee, wherein 
he had thought fit even to take notice of the charities, with 
Which the eſtate was affected by the will of his uncle; though, 


"pon groundleſs ſuggeſtions, he had attempted to deſtroy 
them by his own. | 


On the other fide it was argued, that under the teſtator's 
Wil, Thomas Sutton took an eſtate tail by implication ; the 
mainder to the relators being after his death, «c/thout 1/ſie 
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the reſpondents, ſhould be over- ruled *. 
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„ his power to bar theſe remainders to the firſt and ſecond ſon ; that none coul 
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male ; and though he was only cui que truſt, it was the ſame 
thing in equity. As to the objection, that the limitation after 
his death, without iſiue male of his body, was to be under. 
ſtood tuch iſſue male as was mentioned in the will, viz. his 
firſt and fecond ſons ; it was anſwered, that all the iſſue male 
which Jag Sutton might poſſibly have, vis. his third, 
fourth, and every other ſon and ſons, not being expreſſly pro- 
vided for by the will, the limitation after his death without 
iſſue male, raiſed the ſame eſtate to him by implication, as if 
it had been limited to him and his iſſue male in expreſs words, 
That by the whole tenor of the will, it appeared, that the 
teſtator intended to deviſe an eſtate tail to Thomas ; for in the 
firſt clauſe he ſays, If Thomas refuſes to convey, all gifts, &c. 
to him, and the heirs male of his body, ſhall be void; and in 
another part of the will, the teſtator provides, that Thomas 
ſhall not defeat the charities ; which, if he had been only 
tenant for life, it would not have been in his power to have 
done. 


Bur, after hearing counſel on this appeal, and the opinions 
of the Judges preſent having been ſeverally delivered, it was 
ORDERED and ADJUDGED, that the order complained of in 


the appeal ſhould be reverſed ; and that the plea pleaded by 


Jane. 


— 
a. 


— 


* Mr, Peere Williams, in his report of this caſe, gives the following account 
of what paſſed in the Houſe: Whereupon, after the withdrawing of the 
« counſel from the Bar, all the Lords agreed, that as to the Cheguer In, 


<< wherein the teſtator Sutton had a legal eſtate, the recovery was clearly good, 


<« and barred the charities ; but, with regard to the truſt-eſtate in the Suffalk 
„ lands, and which the will directed ſhould be ſettled to the ſame uſes as the 
© Chequer Inn was deviſed, ſome of their Lordſhips doubted, that there being 2 
direction for the truitee to convey, this gave a handle for a Court of Equit! 
to interpoſe ; and if the Court was to interpoſe, it was fit and reaſonable t0 
<6 help the intention of the party, which was but imperfectly expreſſed in the 
„vill; that this aſſiſtance ſhould be given, in reſpect to the remainder limited 
<« to the firſt and ſecond ſons of the teſtator's nephew Thomas Suiton, by order- 
ing an eſtate to truſtees, during the life of the nephew, and ſo to put it out 


J 
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„ blame the doing of this, which was an apparent compliance with the ava 
intent; and as the charities were intended to take effect, in caſe only t 


<4 nephew ſhould die without iſſue male; it would be equally juſt to 2 
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James Bryan, Eſq. — — — A ppellant. 


Benjamin Woolley, Eſd. and * "Reſpondents. 


Wife, 1285 . 


15th February, 1721. | 
BRAHAM Yarner, Eſq. being ſeiſed in fee of an eſtate, 


in the county of Wicklow, in Ireland, of about 1200/. 
ber ann. and having iſſue an only ſon, named Abraham, and 


— 


— — 
6 


—— 


« and aſſiſt ſuch intention, by limiting a remainder to every other of the ſons of 
« Thomas Sutton, the nephew, as to the truſt-eſtate, and then a remainder to the 
« charities, But other Lords differed, being of opinion, that equity, as to 
« limitations of eſtates, or truſts of. eſtates, ought ſegui legem; and that, were it 
« otherwiſe, it would be highly inconvenient, and occaſion the greateſt uncer- 
„ tainty, and moſt precarious determinations of property; particularly, the 
„Lord Harcourt cited the following expreſſion of Mr. Juſtice Twiſden, who, 
« when a matter was preſſed on behalf of a charity, that he thought to be 
« againſt law, replied, 7 like charity well, but will not ſteal leather to make poor men 
* ſhoes, However, ſome of the Law Lords differing in opinion, the Biſhops 
* made a majority for reverſing the order of the Court of Exchequer, as to the 
«* whole; which was thought not to be very miſchievous, as the order of that 

* Court was but to allow the plea; and conſequently the reverſal thereof, did 
* only put the reſpondents to anſwer, without determining the right any 
way againſt them,” | Ly: 

The ſame reporter alſo ſubjoins in a note, the ſubſequent hiſtory of the cauſe, 
5 follows : „ In conſequence of this order, made by the Houſe of Lords, the 
* defendants anſwered ; and on the 29th of January, 1732, the cauſe, by the 
* name of the Attorney-General v. Young, et alia ( Paman being then dead) came on 
„in the Exchequer, when the Barons decreed, that the recovery ſuffered by 
© the teſtator's nephew Thomas Sutton, of the truſt-eſtate, was void, the ſame 
* being contrary to the truſt created by the will of John. Sutton; and for that 
* there had not been any conveyance of the ſaid premiſſes to truſtees, purſuant 
*to the directions in the ſaid John Sutton's will: And that the defendant fhould 
2 convey to the. truſtees for the charity, and awarded a perpetual injunction to 
quiet them in the poſſeſſion. With reſpect to the Cheguer Inn, the Court 
* ketained the information, with liberty for either of the parties to aſcertain 


ſecovery, brought their ejectment in the Court of Exchequer, which was 
: Tied in Hilary vacation, 1735, and the Jury found a ſpecial verdict, viz. the 
"ad John Sutton's will, and all facts neceſſary to bring the matter of law 
: before the Court; and in Eafter term, 1737, the ſpecial verdict was argued; 
1 6 the term following, the Court gave judgment for the leſſors of the plaintiff, 
Ing of opinion, that Thomas Sutton, the nephew, took an eſtate tail in the 


Are Inn; and on the 22d of June, 1737. the Court ordered the tenants 
"torn, Cc. to the Suttons.“ 


three 
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* their title by a trial at law ; upon which the Suttons, who claimed under the 
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and obtained a releaſe of their claim, in conſideration of 550/. 
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* three daughters, Jane, the mother (of the appellant, the re- 


ſpondent Mary, and Catherine, the wife of Richard Stone, Eq 
made his will, dated the 15th of April, 1693, and thereby de. 
viſed all his real eſtate, to his ſaid ſon Abrabam Tarner, and 
the heirs male of his body; and for want of ſuch iſſue, to his 
three daughters, and the heirs of their reſpective bodies; with 
ſeveral remainders over. | | 


After the teſtator's death, Abraham, the ſon, entered, and 
continued in poſſeſſion till 1703, when he died without iſſue; 
but before his death, viz. in the year 1700, Fane, the teſtator' 
eldeſt daughter, who had married Pierce Bryan, died, leaving 
the appellant her eldeſt ſon and heir: So that upon the death 
of Abraham Yarner the ſon, the reſpondent Mary Woolley, and 
her ſiſter Catherine Stone, became entitled to the deviſed eſtate 
for their lives, as joint tenants, with ſeveral inheritances, viz. 
one third to the heirs of the body of the reſpondent Mary; 
another third to the heirs of the body of Catherine Stone, and 
the reverſion of the remaining third, became veſted in the ap- 
pellant, as the eldeſt ſon of his ſaid late mother Fare. 


But Pierce Bryan, the appellant's father and guardin, 
thought proper to enter upon one third part of the eſtate, 
as being the immediate property of his ſon. 1 


In 1707, Stone and his wife brought an ejectment, to recover 
a moiety of the third ſo taken poſſeſſion of, for the appellant; 
whereupon, the father entered into an agreement with them, 


He alſo propoſed to give the reſpondent Benjamin the like ſum, 
for a releaſe of his wife's claim, and in conſequence of this 
propoſal, ſome letters paſſed between them; but nothing final 
was concluded upon, nor was the reſpondent Mary, in an 
manner acquainted with this treaty. 


However, upon the ſtrength of theſe letters, and under an 
apprehenſion, that they amounted to ſuch an agreement # . 
Court of Equity would carry into execution ; the appellant 
ſoon after he came of age, viz. in October, 1719, filed his bill 
in the Court of Chancery in Ireland, againſt Woolley and his 
wife, for 9 ſpecific performance of this ſuppoſed agreement. 


The 


Calds in Parliament. 


The defendant (Benjamin, by his anſwer, admitted that letters 
had paſſed between him and the plaintiff's father, which might 
contain ſome overtures for a ſale of his wife's ſhare of the eſtate, 
put infiſted, that no agreement was ever compleated for that 
purpoſe; and the defendant Mary, by her anſwer, denied any 
knowledge of this tranſaction, or that ſhe ever intended to 


part with her ſhare, or had ever conſented that any thing ſhould 
he done to deprive her of it. | 


On the 12th of May, 1721, the cauſe was heard, when the 
Court was pleaſed to diſmiſs the bill, with coſts. 


But from this decree, the plaintiff thought proper to appeal; 
inſiſting, that the agreement was well proved by letters under 
the reſpondent -Benjamin's hand, and therefore the bill ought 
not to have been diſmiſſed, but the reſpondents ought to 


rather, becauſe they themſelves once thought, that they were 
bound in: conſcience to permit the appellant to enjoy his mother's. 
third part of the eſtate, without any conſideration ; upon 2 
preſumption, that the teſtator intended, in caſe of failure of 
fue of his ſon's body, his eſtate ſhould go to his three daugh- 


but that he would have expreſily deviſed it ſa, had he been well 
adviſed at the-time.of making his will. 


On the other ſide it was inſiſted, that it did not appear in 
the cauſe, that any treaty or propoſal made by the reſpondent 
Benjamin, was ever.carried into an agreement, or ſo much as 
accepted of or acquieſced in, either by the appellant's father or 
himſelf, after he came of age. That it was the nature of all 
greements to be mutual and reciprocal, ſo as that each party 
might be equally bound to a performance; but as this pre- 
tended agreement was defective in that circumſtance, a Court 
of Equity ought not to carry it into execution. And that the 
ſeſpondent Mary, whoſe freehold it was, was neither privy or 
conſenting to the contents of the letters read againſt her, nor 
did the ever conſent to any agreement for the ſale or diſpoſal of 


whe on her right, of which by law ſhe could not be diveſted, 
ut by her own free conſent ſignified by her when examined, 


nd by a fine levied ia conſequence of ſuch conſent. 
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her eltate; but in her anſwer poſitively declared againſt it, and 


P, Yorke, 
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have been .decreed to perform the ſaid agreement; and the 


ters, as tenants in.common.; and it could not well be doubted, 


R.Raymond. 
T. Lutwyche. 
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Thomas Alon, Eſq. n _ 


remainders; remainder to the firſt and other ſons of that 


Cales in Parliament. 
AccoRDINGLY, after hearing counſel on this appeal, it Wis 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed. 
and the decree of diſmiſſion therein complained of, affrmed. 
And it was further oRDERED, that the appellant ſhould pay 


to the reſpondents, the ſum of 50/. for their coſts, in reſpect 
of the ſaid appeal. 


Walter Byrne, Eſq. and John Byrne, 


Wat. 4 E {Appellant 


Reſpondent. 


7 23d February 1721. 


HE appellant Valter Byrne, being ſeiſed in fee of ſever! 

houſes in Dublin, and of ſeveral lands in the county af 
Wicklow, and particularly of three fourth parts of the lands of 
Killmacurra, and Knockattin, as tenant in common with th: 
Earl of Roſs, who was entitled to the other undivided fourth 
part thereof; did, in his minority, marry Clare, the daughter 
of Chriſtopher Mapas, Eſq. but being then incapable of 
making any ſettlement of his eſtate, by reaſon of his infancy, 


no proviſion, by way of jointure, could be made for the wife; 
and therefore her father would not give, or ſecure to her any 


marriage- portion, nor was ſhe otherwiſe entitled to any. 


However, after the appellant Walter had attained his age of 
21, the wife's father agreed to charge his eſtate with the pay- 
ment of 8oo/. as her marriage-portion ; in conſideration, that 
Walter would make a ſettlement of his eſtate upon the iſſue of 
the marriage, and ſecure a jointure for his wife; and there- 
upon, by indentures of leaſe and releaſe, dated the 2oth and 
21ſt of March, 1703, the appellant Valter conveyed all his 
eſtate to certain truſtees and their heirs, to the uſe of himſelf 
for life; remainder to the truſtees, to preſerve the contingent 


marriage, in tail male ; remainder to the appellant Fobn Byrnt, 
in tail male; with remainders over to ſeveral other branches of 
the family: And he charged the eſtate with 200/. per dul. 

| | | rent- 
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rent-charge, as a jointure for the ſaid Clare; and it was 
thereby provided, That it ſhould be lawful for the ſaid Walter 
« Byrne, during his life, to make leaſes of any part of the 
« premiſſes in the county of Wicklow, for any term, not exceed- 
« ing three lives, or twenty-one years; and to make leaſes of 
« any part of the premiſſes in the city of Dublin, or ſuburbs 
thereof, for any term not exceeding three lives, or fixty- 
one years. by 


And the ſaid Chriſtopher Mapas, by deed inrolled, of the 
| fame date, charged his eſtate with the payment of 8oo/. as 
the portion of his ſaid daughter, with intereſt for the ſame. 


The reſpondent having obtained a long leaſe of Lord Roſs's 
fourth part of the Wicklow eſtate, applied to the appellant 
Walter, for a leaſe of his three fourth parts thereof ; on which 
occafhion, Be was informed, that the appellant Walter was 
reſtramed by his marriage-ſettlement from making long leaſes, 
but it does not appear that the ſettlement was then produced; 
however, the reſpondent being deſirous of a long term, and the 
appellant Walter imagining, that he had power to grant leaſes 
tor thirty-one years; did, by indenture dated the 27th of 
February, 1707, demiſe to one Laurence Byrne, his executors, 
adminiſtrators and aſſigns, in truſt for the reſpondent, the ſaid 
three undivided fourth parts of the lands of Killmacurra and 
Kmckattin, for a term of thirty-one years, from the 25th of 
March then next, at the yearly rent of 201. and the leſſee 
covenanted to lay out 50/. in improvements on the premiſſes, 


within the ſpace of ten years from the commencement of 
the term, 


The other appellant John Byrne, happening to be preſent at 


f ; ; . bing 4 
wa the execution of this leaſe, and the reſpondent being informed, 
17 that by the limitations of the ſaid ſettlement, the eſtate was 


to come to John, on failure of iſſue male of Walter, made 
preſſing application to both the appellants, to come to an 
«ment, with him for a further term; and accordingly, 


that purpoſe; whereby Walter covenanted, * That in caſe, 
at the time of the perfeCtion of the ſaid leaſe, he had power 


* the faid thirty-one years, from the ſaid 25th day of March, 
«6c he 


articles were, on the ſame day, entered into between them for 


*to grant the ſaid demiſed premiſſes for any longer term, than 
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Caſes in Parliament? 
he would perform the ſame; (that is to ſay) That be h 
„ faid Walter Byrne, ſhould and would perfect a leaſe of the 
ſaid premiſſes, to the ſaid Laurence Byrne, his execntory, 
* adminiſtrators and aſſigns, for ſuch longer or other term, 28 
* he had then power to grant; from the ſaid 25th day df 


«© March, under the fame covenants and agreements, in the 


„ ſaid leaſe mentioned: And, that in caſe he the ſaid Walter 
*« \Byrne, had not then power to grant and let the ſaid demiſed 
«© premiſes, for any longer term than the ſaid thirty-one years, 
* mentioned in the ſaid leaſe; then, and in ſuch cafe, the 
4 faid Walter Byrne ſhould and would, at any time or times 
«© thereafter, during the faid term, at the requeſt, and proper 
s coſts and charges of the ſaid Laurence Byrne, his executors, 
e adminiſtrators or aſſigns, renew the faid leaſe, and perfect: 
new leaſe of the ſaid premiſſes unto the ſaid Laurence Byrne, 
his executors, adminiſtrators and aſſigns, as often as he a 
«© they ſhould deſire the ſame, for thirty-one years, from the 
<< time of every ſuch requeſt or deſire, from time to time 
<< made, at and under the ſame covenants and .agreements in 
« the ſaid recited leaſe mentioned; the ſaid Laurence Byrne, 
„ his executors, adminiſtrators or aſſigns, firſt paying to the 
e ſaid Walter Byrne 10 l. ſterling, for a fine for every ſuch 
« renewal.” And the appellant John Byrne did, by the faid 


articles, .covenant, ** That if at any time thereafter, the pre- 


* miſſes thould deſcend, or come to him, after the death of 
ce the ſaid Walter Byrne; then, and in ſuch caſe, he the ſaid 
«© John Byrne, ſhould grant and perfect a new leaſe of the {aid 
* premiſſes, unto the ſaid Laurence Byrne, his executors, 
* adminiſtrators or aſſigns, for ſuch term of years as he had 
% power to grant and let the ſame, not exceeding thirty-one 
«« years, at and under the ſame covenants, conditions and agret- 
% ments, in the ſaid recited leaſe mentioned; firſt paying unto 
the ſaid John Byrne, or his aſſigns, 104. ſterling, as a fine 
for ſuch grant or leaſe ſo made; and to renew the ſame from 
„ time to time, for thirty-one years, as -often as the fad 
Laurence Byrne, his executors, adminiſtrators or aligns 
% ſhould deſire or require the ſame, upon payment of 100 
e ſterling, as a fine for every ſuch renewal.“ 


Laurence Byrne, by deed dated the 28th of January, 1706 


declared, that the ſaid leaſe and articles were n, to 
3 him, 


Caſes; in Parliament. A 


him, and that his name was made uſe of therein, in truſt 7. 


only for the reſpondent, his executors, adminiſtrators. and 
aſſigns. 


The reſpondent having laid out conſiderable ſums in im- 
proving the premiſſes, under an apprehenſion that he had a 
laſting intereſt therein, by virtue of the articles, applied to the 
appellants, ſometime in the year 1719, to grant him a further 
leaſe thereof ; but they not readily complying with this requeſt, 
he, on the 28th of Fanuary, 1720, exhibited his bill againſt 
them in the Court of Chancery in Ireland, for a ſpecific per- 
formance of - theſe articles; and that if there was any ſuch 
kttlement, they might be obliged to ſuffer a recovery of the 
premiſſes, in order to qualify themſelves to make the faid leaſe 
and agreement good, againſt the defendant John, and his iſſue 
male, and thoſe in remainder after him. | | 


The defendants by their anſwer ſwore, that ,at the time of 
making the leaſe and articles, the plaintiff had notice, that the 
defendant Valter, was reſtrained by his ſettlement from making 


a long leaſes; and the defendant Walter inſiſted, that the ſettle- 
went was made for a valuable conſideration, and that he could 
4 make no leaſe of the premiſſes in queſtion, but for twenty- 
x one years, or three lives; but that he was always ready to 
* renew to the plaintiff, according to his power. And the defen- 
id ant Jobr: inſiſted, that he was under no obligation to make 
day leaſe to the plaintiff, until he was actually in poſſeſſion of 
" the premiſſes; and, that in caſe the ſame ſhould come to 


him, he lay under no other obligation by the articles, than 
to make a leaſe, and renewals in purſuance thereof, without 


luffering a common recovery to the prejudice of his iſſue, inhe- 
table by the ſettlement. 


On the hearing of this cauſe before the Lord Chancellor, on 
the 20th of November, 1721, his Lordſhip was pleaſed to 
deere, that the defendants ſhould execute a leaſe of the ſaid 
three fourths of the ſaid lands of Killmacurra and Knockattin, 
to the plaintiff, purſuant to the articles, bearing date the 27th 
lay of February, 1707, and referred it to a Maſter, to prepare 
nd ſettle a draft thereof: And it was further ordered and 
Gcreed, that the ſaid defendants ſhould qualify themſelves to 
make good the ſaid leaſe, by ſuffering a common recovery of the | 

Vox. II. 5 U ſaid 
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tenant for life, with a power only to make leaſes for twenty-one 


faid lands, and that the plaintiff might make up and inroll h 


decree with coſts. m vn 


But from this decree, the defendants appealed; infiflin 
that the reſpondent, at the time of taking the leaſe, had notice 
of the ſettlement, as appeared by the articles, which were 
executed at the ſame time with the leaſe ; and that the ſettle. 
ment having been fairly executed, for a good and valuable 
conſideration, and the appellant Walter being thereby ſtriQly 


years, or three lives; the Court of Chancery, on hearing that 
ſettlement read, ought to have directed him to make ſuch leaſe 
only, as he had thereby power to grant, and that point ought 
to have been clearly and preciſely determined by the Court, 
without any reference to the Maſter. That the appellant Job 
was not bound by the articles, to grant any leaſe of thc 
premiſſes, until they ſhould deſcend or come to him; and yet, by 
the decree, he was ordered to execute a leaſe immediately. And, 
as to the recovery, which the appellants were immediately to 
ſuffer, it would amount to an abſolute forfeiture of the appel- 
lant Walter's eſtate, would be manifeſtly prejudicial to the iſſue 
male of the appellant John, and yet could no way qualify, or 
enable Walter to grant the leaſe. That the reſpondent did not 
apply to the appellants for a further term, purſuant to. tle 
articles, otherwiſe than by exhibiting his bill in the Court of 
Chancery ; and before that- time, he had in a manner finiſhed 
his houſe, and other improvements, which were, in this eaſe, 
the leſs to be regarded, as the reſpondent had a leaſe for lives, 
renewable for ever, of Lord Roſs's undivided fourth part: of 
the premiſſes, and might probably lay out his money, withs 
view of getting the houſe and improvements allotted to Lom 
Roſs, whenever a partition ſhould be made. Beſides, the 
reſpondent was, by expreſs covenant, bound to lay out 500. in 
improvements, and whatever he had expended above that ſum, 
was for his own pleaſure and convenience; and the future term 
which the appellants were, in all events, bound to grant, might 
be a ſufficient inducement for making larger improvement, 
than had been made on the premiſſes by the reſpondent. | 


On the other ſide it was contended, that the ſettlement V? 
only a voluntary ſettlement, being confeſſed to have been made 


after 


- _nenres in Pärttament. 


any money paid as. a conſideration for the ſame; but if the 
ſettlement was for a valuable conſideration, yet the appellants 
ought to perform their agreement, becauſe it was in their power 
to do ſo; and that the appellant John ought more particularly 


thoſe in remainder after him ; becauſe he might happen to die 
before Walter, and in that caſe, the reſpondent would be 
deprived of the benefit of his improvements : And tho' this 
could not be done, otherwiſe than by a common recovery, yet 
by the concurrence of Walter, who had no iſſue, ſuch a reco- 
yery might be ſuffered without any prejudice thereby accru- 
ing to Walter. That the appellants had been guilty of 
a manifeſt fraud upon the reſpondent, by having concealed 
the ſettlement, and not entering the fame in any office 
whereby it might be known ; and that the reſpondent had not, 
in fact, any notice thereof, until after he had made all his 


improvements, which amounted to five times the value of the 
inheritance. 


Bor after hearing counſel on this appeal, it was oxDERED 
and ADJUDGED, that the decree ſhould be reverſed: And it 
was further ORDERED and ADJUDGED, that the appellant 


he alter ſhould forthwith execute a new leaſe of the premiſſes 

of in queſtion, to the reſpondent, according to the power reſerved 

ed to him by the ſettlement, for three lives, or twenty-one years, 

ſe, at the reſpondent's election, upon the terms of the articles; 

es, and ſhould in like manner, from time to time renew, or exe- 

0 cute a new leaſe or leaſes to the reſpondent, his heirs, executors, 
a 


adminiſtrators, or aſſigns, for three lives, or twenty-one years, 
i the election and upon the requeſt of the reſpondent, his 
heirs, executors, adminiſtrators, or aſſigns, upon the terms of the 


after | marriage, without any previous articles of agreement, or 


to make his agreement effectual, ſo as to bind his iſſue, and 


Decatx 
reverſed. 
Jour. vol. 21 


p. 701. 


4 „FN 1 


in ticles : And that the appellant John, in caſe he ſhould ſurvive 
im, the appellant Walter, ſhould, after the premiſſes ſhould come to 
elm im, from time to time, execute or renew a leaſe or leaſes 
ght thereof, according to the ſtatute enabling tenants in tail to make 
06 leaſes, for three lives or twenty-one years, to the reſpondent, 
n li heirs, executors, adminiſtrators, or afligns, at his and their 
Wy * and requeſt, upon the terms of the ſaid articles. And 
5 at the Court of Chancery in Treland, ſhould take care to 


| this judgment put in execution, and from time to time give 
all 
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— his coſts of ſuit in that Court, and ſubſequent coſts to either 


Caſe 63. 


Gilb. Rep. 
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other trees then growing and being upon the premiſſes. And 
at the time of executing theſe articles, the appellant paid the 


to the ſatisfaction of the appellant and his counſel. And by 
the ſame articles, the appellant did promiſe and agree, that 
upon ſuch aſſurance and conveyance being made and executed, 


Cafes in Parliament. 
all proper directions for that purpoſe; and to give the reſpondent 


party, as that Court ſhould ſee cauſe. 


* — 


Chriſtopher Erneſt Kien, Eſq. = _ Appellant, 
Aalard Squire Stukeley, Gent. = Reſpondent, 


gth November, 17 22. 


HE reſpondent, being ſeiſed in fee of a meſſuage and 

1 lands at Holbeach, in Lincolnſhire, let on leaſe at the 
yearly rent of 20 J. clear of all deductions, except the land- tax; 
by articles of agreement between him and the appellant, dated 
the 2oth of Fuly, 1720, did covenant and agree, that for the 
conſiderations therein after mentioned, he would on or before 
the 2gth day of December then next, at the proper coſts and 
charges of the appellant, make to the appellant, his heirs and 
aſſigns, for ever, a good eſtate in fee-ſimple of the premiſles, 


he would pay to the reſpondent 800/. being forty years pur- 
chaſe; upon condition, that the premiſſes did then pay the 
yearly rent of 201. otherwiſe to abate in proportion to forty 
years purchaſe ; and that the appellant ſhould have the rents 
from Lady-day then laſt, and all the wood and timber-trees, and 


reſpondent 120/. in part of the purchaſe-money, who gave ? 
receipt for the ſame accordingly. 


At the time of making this purchaſe, the appellant intended 
to pay for the ſame, by the ſale of Sourh-Sea ſtock, which then 
bore the extravagant price of 1000/7. per cent; but this inten- 
tion being fruſtrated, by ſome delay in making out the title, 
the appellant declined to compleat his purchaſe. 


Whereu pol, 


__ Cafes in pParltament. 


| Whereupon, in Hilary term, 1720, the reſpondent exhibited 


a ſpecific performance of the articles, and to have the remain- 
der of the purchaſe-money paid ; to which bill, the appel- 
lant; by his anſwer inſiſted, that in regard the plaintiff had 
not made out his title within the time limited by the articles, 
and that the price thereby ſtipulated was extravagant and 
unreaſonable, he ought not to have the aid of a Court of 


Equity to ſupport the articles, or decree a ſpecific performance 
thereof. | 


But when the cauſe came to be heard, on the 8th of Febry- 
ary, 1721, the Court decreed, That- the ſaid articles of agree- 
ment ſhould be duly performed; and ordered, that the plain- 


to the premiſſes, and compute what was due to him from the 
defendant, for the intereſt of 680/. being the remainder of the 
laid purchaſe- money, from the 29th of September, 1720: And 
that the defendant ſhould pay the plaintiff the ſaid 6807. and 
intereſt, upon his executing the conveyances of the premiſes, 
and ſhould take and receive to his own uſe, the rents and 
profits of the premiſſes, which accrued due from Lady-day, next 
before the date of the ſaid articles. | | 


From this decree, the defendant appealed ; infiſting, that 
the premiſſes lying in the Pens of Lincolnſhire, were not, at 
any time, really worth more than fifteen years purchaſe, on 
account of the accidents and neceſſary out-goings, which 
thoſe kind of eſtates are liable to; and altho' at the heighth of 
Yuth-Sea ftock, lands, as well as every thing elſe, were 
raſed to an extravagant price ; yet, as that proceeded from 
the general deluſion which all men lay under, as to the 
imaginary value of South-Sea ſtock, and a ſuppoſed vaſt increaſe 
of their riches, which very ſoon appeared chimerical and 
droundleſs, ſuch an agreement as the preſent, made at that 
particular juncture, under ſuch circumſtances, and upon ſuch 
bard and unequal terms, ought not to be aided or carried into 
ckecution by a Court of Equity; but the party ſhould be left 
to ſuch remedy, as he could have at law. | | 


Vol., II. 5 I On 


his bill againſt the appellant, in the Court of Exchequer, for 


tif's title deeds ſhould be forthwith brought before the Deputy 
Remembrancer, and that he ſhould report the plaintiff's title 


R.Raymond, 
T'. Bootle. 
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. Phipps. 


N. een. beration, was well appriſed of the value of the eſtate, and 


* 5 for ready money. 


page 155, 156, there is the following account of the debate on this appeal: 


Kats in Patrtament. 
On the other fide it was contended, that there was no 


tence of fraud or ſurprize in obtaining the articles, but, og 
the contrary, the appellant entered into them with great dell. 


had the articles drawn by his own ſolicitor. That to compel 

a ſpecific performance of articles, concerning the purchaſe. of 
lands, was the proper buſineſs of a Court of Equity; and 
hardly a term paſſed without inſtances of decrees of this kind. 
And, that at the time of entering into theſe articles, lands in 
that part of the country were at forty years purchaſe ; and the 
reſpondent could have fold the lands in queſtion at that rate 


Bur, after hearing counſel on this appeal, it was o DR 
and AD JUDGED, that the decree therein complained of, ſhould 
be reverſed ; and that the reſpondent's bill in the Court of 
Exchequer, ſhould be diſmiſſed, without coſts * *. 


— * 1 1 
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* In 8 a of reports, attributed to the late Lord Chief Baron Gillat, 


Two points were argued in this caſe, before the Houſe of Peers; 1ſt. Whether 
«. an exorbitant bargain for forty years purchaſe, ſhould be carried by the 
« decree of a Court of Equity into execution; or whether they ſhould be o/ 
46 left to their damages at law,—This was a very doubtful point among the 
« Lords; for on the one fide it was argued, that if a bargaia and fale ws 
& unconſcionable, the perſon who had got ſuch a bargain, was not to demand 
<< a performance of it in a Court of Equity, but he could only demand damages 
*< for not performing the bargain ; for the Court, of Equity was only to aft 
« in carrying conſcionable bargains into execution, and 3 they did not 
4 find them fit to be carried into execution, the Court of Equity was to lente 
4 them to law. On the other fide it was ſaid, that a man was. obliged in £00- 
<< ſcience to perform, a bargain, though it was a hard one; and where he wb 
4 obliged in conſcience, it was no hardſhip upon him to be compelled therta 
cc that nothing in the world was more uncertajn, than the price of land; for 
land may be worth forty years purchaſe to one man, that is worth but twell] 
to another: But this point was left doubtful. —But they all agreed in the 
<«. ſecond point, viz. that ſince the title was not made out by the 20th of K- 
<6 tember, as the reſpondent undertook by his covenant, there was no dc 

< to determine the other great point; for the reſpondent not haying proved, 
4 that he had made out the title by the time covenanted, could not entitle * 
<© ſelf to the purchaſe- money; and the proofs for this could not be read, 

£< they were not read in the Exchequer, and the appellant's admittance of a 
«© matter, was not entered.“ 


Note, The reporter does nat ſay, whether the decree was reverſed, or affirmed, 
Fibel 


Salis in hariiam fn. 2597 


i on 28Ww Dietl reds bobs: 


ler Sue, Erd. and Katherine his} | N 

Wife, James Bryan, Eſq. Benjamin Appellant by 2 
Moolley, Eſq. and Mary his Wife, P pellants | Caſe 64. 
and William Yeates, Gent. * 4 


Waker Bene — Reſpondent. 


1 0 "> * 
* [1 7 1 * „ „ 
9110 $ (3 5 


= WP \ 1 


6 , „ 7 


it February, 1722. 


. 
1 — 

4 , 
. 

4 

* 


RANCITS Woolverton, an Jriſb papiſt, having before the viner, vol. 5. 


certain eſtates in the county of Fickhow, to Lady Adrian Vivian, = 775 O * 
ot ſome perſon under whom ſhe derived, for 200 l. which was CITES 
#hout the full value; and being afterwards attainted of high 376. c. 1. 
treaſon, his right of redemption was, by the acts of ſettlement 3 
and explanation, veſted in King Charles IT. and was to be part 


of the fatisfaftion of the officers, who ſerved the Crown before 
the 25th of Fune, 1649. 


The Commiſſioners for execnting theſe acts, cauſed this 
equity of redemption to be put up to fale; and in the year 
1668, Sir Hans Hamilton purchaſed the ſame, with other lands, 
in truſt for Alexander Adaire and other officers, ſubje& to the 
mortgage, which the Commiſſioners allowed; and fubje& alſo 
to a quit-rent of 5/. gs. 8d. per ann. payable to his Majeſty 
and his heirs, when the mortgage ſhould be redeemed : And 
an the 18th of June, 1669, King Charles IT. confirmed this 
purchaſe by his letters patent. 


Theſe lands lying contiguous to ſome which belonged to 
dir Richard Reynell, Knt. he, in the year 1674, purchaſed the 
Lady Vivian's intereft therein ; and intending to build upon 
and improve the ſame, Sir Richard, in Fuly, 1677, exhibited 
lis bill in the Court of Chancery in Ireland, againſt Sir Hans 
Hamilton and one Daniel Byrne, to whom Sir Hans had aſſigned 
al bis intereſt in the lands, in order to compel a redemption 
af the mortgage and Byrne put in his anſwer, but no further 
Proceedings were had in the cauſe. 25 n 
3 4 "oy 
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F rebellion, which broke out in Ireland in 1641, mortgaged p.52. ct. 


* 4 


.Caſes in Parliament, _ 
Sir Richard Reynell having improved the mortgaged premiſſeg! 
ſold the ſame in 1688, with other lands, to Abraham N arner, 


Eſq. who entered and enjoyed accordingly, till his deith 


without any claim or interruption, either from Sir Hang Hoi. 
Ton, or Byrne, or any other perſon. 


3 ny 


*4 : 73.9 
47 104 
. 


In 1693, Yarner made his will, and thereby deviſed all ba 
eſtate to his only ſon Abraham, and the heirs of his body ; 
and for want of ſuch iſſue, to his three daughters, namely, th 
appellants Mary and Katherine, and Fave, the mother of the 
appellant James, who afterwards died, leaving him her eldeſt 


— fon and heir. 


F beth, 


\,, Upon the teſtator's death, Abraham the ſon entered * 
enjoyed the premiſſes till July, 1703; when he dying without 


iſſue, the appellants Mary, Katherine and James, became intis) 


tled, and accordingly enjoyed without any interruption, for 
ſeveral years. 


But, in July, 1711, when, by various improvements, and 
the general riſe of lands in Ireland, this mortgaged eſtate wal 
greatly increaſed in value; the reſpondent exhibited. his bill 
in the Court of Exchequer in Ireland, againſt all the appel⸗ 
lants, except Yeates ; alledging, that one Roger Jones hig 
purchaſed the right of Adaire, and the other ceſtui gue. truſty 


433% 


Hamilton and Tones, had in 1674, conveyed the ſame to Dani 
Byrne ; who, in 1680, on the marriage of his: ſon John Byrne, 
ſettled this equity of redemption on him for life, ml 
remainder to his ſons in tail ; and that in 1681, Jobs died, 
leaving the plaintiff, his only ſon and heir, an infant of one; 


year old; and therefore praying a redemption of the pa 
and an account of the rents and bannen. N e 


7; tt 


To this bill, the defendants put in ſeveral 1 ad 


Y pleas ; and by their pleas, inſiſted on the length of time fingh 


the mortgage, which, by the plaintiff's own ſhewings, A 
upwards of ſeventy years, in bar of the redemption prayelh 


And on arguing theſe pleas, the Court reſerved the 9 
them, till the hearing of the cauſe. 


＋ 


Caſes in Parliament. 


. * f 
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On the 17th of February, 1719, the cauſe came on to be 
heard.; when the Court decreed, that the plaintiff ſhould 
redeem the mortgage, on paying the defendants the principal 
and intereſt due thereen ; and that it ſhould be in their elec- 
tion, to enter into the account from the beginning, or from 
the time of filing the bull; and time was given for making 
ſuch election, till the firſt day of the then next term. 


But, upon the defendants application for a re-hearing, the 
cauſe was again heard on the 1ſt of June, 1720; when it was 
decreed, that the plaintiff ſhould redeem, on paying the defen- 
dants what ſhould appear due to them, for principal, intereſt 
and coſts; and that the profits of the lands ſhould be ſet 
zpainſt the intereſt of the mortgage, to the time of Sir Richard 
Reynel's conveyance in 1688, to Mr. Yarner ; and that the 
account, as to the intereſt and profits, ſhould be ſtated by the 
Remembrancer from that time. 


Soon after this decree, the plaintiff, upon motion, obtained 
an order, that the premiſſes ſhould be let to the beſt bidder for 
one year; and having ſet up a bidder, in truſt for himſelf, 
he, by that means, got into poſſeſſion. And there being, at 
this time, an arrear of rent due to the defendants, the appel- 
lant Teates was employed to make a diſtreſs for the ſame, 
which was accordingly done; whereupon the plaintiff moved 
the Court againſt Yeates for a contempt, and he was actually 
committed. | 


From both theſe decrees, and the ſubſequent orders, the 
defendants and Yeates (who was till in cuſtody) appealed ; and 
on their behalf it was inſiſted, that in the firſt place, the 
pleas ought to have been allowed, becauſe the mortgage mani- 
feſtly appeared to have been made, at leaſt ſeventy years before 
the filing of the bill; which was a longer time than was 
allowed for bringing a writ of Tight, the laſt and higheſt 
tion in the law. That the reſpondent ought not to have 
been let into a redemption of the premiſſes, but his bill 
mould have been diſmiſſed with coſts; as well becauſe he 
lhewed no conveyance from Adaire, and the other ceſtui que 
truſts, and conſequently had no title; as becauſe it was not 
preeable to juſtice and equity, that a poſſeſſion of more than 

Vor. II. 41 K ſeventy 
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R. Raymond, 
of Yorke, 


taken from the beginning; it being evident, by the circum- 


Caties in Parliament. 


ſeventy years, under a legal title, ſhould be diſturbed in a 
Court of Equity. That ſo long an acquieſcence, without 
applying for a redemption, ought to be deemed equal to, and 
taken as an implied waiver, or releaſe of the right to redeem. 
and the rather, where, as in this caſe, the yearly profits of he 
premiſſes did not, for more than fifty years, amount to the 
intereſt of the mortgage-money ; nor was it reaſonable, under 
ſuch circumſtances, and at ſo great a diſtance of time, that 
any account ſhould be directed, it being impoſſible that a juſt 
account could be taken. But if after this length of time, and 
under theſe circumſtances, the reſpondent could be admitted 
to redeem, it was conceived that the account ought to be 


ſtances of Ireland, that for about twenty years after the rehel- 
lion in 1641, the ſaid lands could yield but very little, if any 
thing, and after that time, the rents were far ſhort of the 
intereſt of the mortgage-money : So that if this was the juſtice 
of the caſe, and thoſe who gnce had the equity of redemption, 
had, by their own laches, rendered it impracticable to have 
ſuch an account taken ; it afforded a very good reaſon, why a 
Court of Equity ſhould not admit a redemption. That as to 
the reſpondent's minority for ſome part of the time, it 
could not have any influence in the caſe; fince it was more 
than forty years after the mortgage, before it is pretended, that 
the premiſſes were conveyed to his grandfather Daniel Byrne; 
and ſince his father John Byrne never made any claim thereto, 
during his life ; nor did the reſpondent himſelf file his bill, 
till about ten years after he came of age. 'That the order for 
letting the lands, was gained by ſurprize, on the laſt day of 
Trinity term, 1720, and ought not to have been made in the 
caſe of a mortgagee ; eſpecially, where the mortgaged premiſſes, 
together with other lands, were in leaſe to tenants for a term 
of years. And that there was no ground for the commitment 
of the appellant Yeates, for the pretended contempt ; becauſe 
it appeared by his examination, upon the intgrrogatories exhi- 
bited touching that contempt; that he was only an agent for 
the appellant Stone, and had no notice of the order for letting 
the lands to the beſt bidder. 


On the other fide it was inſiſted, that the right of redemp- 


tion continued in the Crown, from the 23d of October, 1b 
2 unti 


Caſes in Parliament, 


until June, 1669 ; when the ſame was granted to Sir Hans 
Hamilton ; fo that in this caſe, the equity of redemption was 
to be conſidered, as if the mortgage had been originally created 
in 1669; and in July, 1677, Sir Richard Reynell, under whom 
the appellants claimed, exhibited a bill of forecloſure againſt 


Daniel Byrne, the reſpondent's grandfather, and thereby admit- | 


ted, that the mortgage was then redeemable, and that Byrne 
was well entitled to redeem it; nor did he think it neceſſary 
to make Adaire, or any other of the ceſtui que truſts, parties to 
that ſuit. That in 1681, this equity of redemption deſcended 
to the reſpondent, who was then but a year old, and did not 
attain his full age till the year 1701 ; ſo that, on the whole 


matter, the acquieſcence ſo much inſiſted on by the appellants, 
was reduced to fourteen years. 


That if a redemption was not 
allowed in this caſe, the Crown would be prejudiced ; becauſe 


an annual quit-rent of 5/. 9s. 8d. was to become due and 
payable to his Majeſty and his ſucceſſors, out of the premiſles, 
whenſoever the ſame ſhould be redeemed ; and which, if the 
appellants retained the lands, could never ariſe. That the appel- 
lants had no reaſon to complain of the method of accounting, 
as they had ſufficient time allowed them by the Court of 
Exchequer, to make their election, whether the account ſhould 
be taken from the beginning, or from the year 1688, when 
they, or their father Abraham Yarner, became intereſted in the 


refuſed to do. That it did not appear in the cauſe, that any 
arrears of intereſt were due in 1688, when Sir Richard Reynell 
aſigned the mortgage to Tarner; and when the appellants 
were permitted to take exceptions to the inrolled decree, on 
the re-hearing of the cauſe, they did not pretend to object to 
that part of it, which dire&ed the account to be taken from 
1038; but inſiſted, that they ought only to account for what 
they had actually received, and not for what they might have 
received, without wilful default; fo that they thereby ſeemed 
to agree, that the account ſhould be taken from 1688, provided, 
they were to anſwer only for what they had actually received 
out of the lands. As to the objection, that the reſpondent 
ad produced no conveyance from Adaire, and the other ceſtui 
de truſts; it was well known, that, in purſuance of the act 
of [ettlement, patents were frequently paſſed in Ireland to one 
perſon, in truſt for whole regiments, troops and companies, 


mortgage, or from the time of exhibiting the bill, which they 
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Cates in Parliament. 
the proportion of land allotted to ſubal tern officers and private 
ſoldiers, not being ſufficient to bear the expence of a diſtin& 
patent; and that the conveyance of the patentee, had wh 
been deemed a ſufficient title in Courts of Judicatute "thi 
without ſhewing a conveyance from the ceftuz que truſts; which, 
conſidering the. great number of perſons concerned in one grant). 
would, at 1o great a diſtance of time, be very difficult, if got 
impoſſible; nor could it be ſuppoſed, that Sir Hans Haniilten 
who was a perſon of great honour, and one of the Privy Couns 


cil of Ireland, would have been guilty of ſo groſs a breach et 


traſt, as to join in an aſſignment of the equity of redemption 
to Daniel Byrne, wherein Roger Jones was recited to have 
purchaſed the intereſt of the ceſtui que truſts; if he had not 
been thoroughly ſatisfied, that this fact was true. And a8 t0 
ſo much of the appeal, as concerned the appellant Yeater, it 
was conceived to be improper and unprecedented ; being brought \ 
by a third perſon, who was no party in the cauſe, complainig 
of an order made againſt him, meerly for a contempt of 
Court; and yet the tenant, whoſe goods were diſtrained, 
who proſecuted that contempt, was made no party to the 
appeal : But if the appeal ſhould be thought proper on this 
point, yet, it was apparent, that Yeates was guilty of a con- 
tempt, in taking a diſtreſs on a tenant, who was in poſſeſſion 
under an order of the Court, and directed to pay his rent 
into Court; and therefore it was conceived, that the orden 
complained of, were very juſtly founded. 


" * . vo ' 
Bur, after hearing counſel on this appeal, it was oRDERED 


and ADJUDGED, that the decrees of the 17th of February 
1719, and 1ſt of Fune, 1720, and the ſubſequent orders com- 


x plained of, ſhould be reverſed ; and that the reſpondent's hill 


in the Court of Exchequer ſhould be diſmiſſed, without pr 
dice to the right of the Crown, if any; and that the ſecupili 
given by the appellant William Yeates, if any, ſhould be forthe 
with delivered up to him to be cancelled ; and that he ſhould 
be diſcharged from the contempt complained of. 488 
e 
Rey” 

e 


360% | 
9 


+ 4Y' 
# » 


* 


Caſes in Parliament. 405 


5 % White, Widow, Paul Howell, Eſq. 


and Thomas Burrowes, Gent. 


{ Appellants : Caſe 65, 


Stafford Lightburne, Eſq. and ante 

his Wife, James Kennedy and Jane | 

bis Wife, Richard Murphy and Alice + Reſpondents. 
his Wife, Elizabeth Pue, Mary Pue,| 
and Sarah Pue, = = & J 


\ 


Et e contra. 


5th February, 1722. 


O HN Pue, Eſq. deceaſed, being ſeiſed in fee of the lands viner, vol. 13. 
of Aghavana, with the appurtenances, in the county of 5. . 541. 
Wicklow, of the yearly value of about 25/. per ann. borrowed I 
200/. of Thady Byrne; and for ſecuring the re- payment agony 


482, Ca. 20. 


thereof, did, by deeds of leaſe: and releaſe, dated the gth and 687. ca. 2. 
10th of May, 1688, convey the ſame to the ſaid Thady Byrne 

ind his heirs, ſubject to redemption on payment of 200/. with 

tereſt: Whereupon Thady Byrne was immediately put into 

poſſeſſion of the mortgaged premiſſes, and received the rents 

and profits thereof for ſome years; but this mortgage being 
'afterwards, for a valuable conſideration, aſſigned to Arthur 

Emerſon, Eſq. he was let into the poſſeſhon of the lands, and 

"received the rents and profits thereof, till the year 1706. 


The faid lands were liable to great arrears of a yearly quit- 
gent of 204/. 15. charged thereon by act of Parliament; and 
though application had been made by Sir Laurence Eſinond, 
the former proprietor, to the Commiſſioners appointed for 
reducing the quit-rents of coarſe and barren lands, and an order 
Ns made for reducing this quit-rent from 2041. 15. to 1o/. Ty 
Per ann.; yet, as the Commiſſioners had not granted a certi- | Ii 
beate thereof, before their commiſiion expired, the ſaid quit- 4 
tent ſtill remained a charge on the premiſſes in the Exchequer: 
ad lands were alfo ſubje& to a chief rent of 405. a year, 
peyable to Sir Laurence Eſmond, and to ſeveral judgments and 
iter incumbrances particularly, a judgment obtained againſt 
Vor. II. 5 L the 
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the faid John Pue, by Alice Smith, Widow. for 1800. nifty, 


1 the mortgaged premiſſes, did not amount to the annual 
intereſt of the mortgage- money; and the Jegal rate of intereſ 
being then 104. per cent. and the common value of lands in 
Ireland, not more than ten years purchaſe; the ſaid Jobn Pye 


Abraham White and the appellant Thomas Burrowes; and, 


of 5/. paid by the appellant Burrowes and the ſaid Abrahan 


ſterling, agreed to be paid to him, or his order, on the execu- 
tion of the conveyances ; it was agreed, that the ſaid fobr 
f Pue, his heirs and aſſigns, ſhould, on the requeſt and at the 


ſaid Abraham White, make and perfect conveyances and afſur- 
"ances, for the abſolute conveying, aſſuring and making ver, 


their heirs and aſſigns, all his the ſaid Jobn Pue's right, title 


tions, free from all incumbrances, except the mortgage made 
to the ſaid Thady Byrne; and the ſaid John Pue did theredy 


u Hie ae e Bis ſegurity to them. 


ren, %\ ( 
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Cates in Pärlismenk. 


other judgments for 440. and 200 /. recoveted em Hic 
* W Mam Langton. _— 


Prom the year 1688, to May, 1695, the clear yds rent; 


in 1697, propoſed to ſell the equity of redemption of the pre- 
miſſes, to Sir William Fownes, Knt. for 1001. but he refuſed to 
give ſo much, though the lands lay contiguous to his eſtate, and 
though Pue was then indebted to him in upwards of 827, which 
was to be part of the 100/. ; and Sir William being prefling for 
his money, Pue offered to ſell the ſaid equity of redemptiom to 


after ſome treaty, articles of agreement were, on the 5th of 
May, 1697, made between them, whereby, in conſideration 


White, to the ſaid Jobn Pue, and of the further ſum of 95. 


proper coſts and charges of the appellant Burrowes and the 


unto the appellant Burrowes' and the ſaid Abraham Whit, 


intereſt and equity, power and right of redemption, of, in, 
and to the faid lands of Aghavana, with all its ſub- denomins- 


covenant, to procure his then wife and the ſaid William Lan: 
ton, to join with him in the ſaid conveyances, and in | fines to 
be executed and levied of the premiſles. 


Soon afterwards, Burrowes and White paid Sir Millan 
| Fownes, 82/7. 175. 10d. in full of the debt due to him from 
Pue ; and thereupon by deed, dated the 22d of June, 1697, 
* 


1 
3 < 1 0 5 A c * 4 "4 : 71 
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By indenture, dated the 21ſt of October following, reciting oor 
the mortgage made to Thady Byrne, and the ſaid articles of Kc 
agreement, the ſaid John Pue, in performance of ſuch agree- 
ment, and as well in conſideration of the 5 J. to him paid on 
the execution of the articles, as of the ſaid further ſum. of 95 J. 
paid to and for his uſe, according to the ſaid articles; did grant, 
* bargain, ſell, aſſign, make over and confirm, unto the ſaid 
Abraham White and the appellant Burrgwes and their heirs, the 
aforeſaid condition, power and equity of redemption of the ſaid 
premiſſes, and all the benefit thereof; and all his eſtate, right, 
title, intereſt, claim and demand, of in and to the ſaid premiſſes, by 
force or virtue of the ſaid proviſo or condition of redemption, 
andall deeds and writings relating thereto : And he covenanted, 
to make further aſſurances of the ſaid lands, to the appellant 
Burrowes and the ſaid Abraham White, their heirs and aſſigns, 
freed and diſcharged from all charges and incumbrances, except 
the ſaid mortgage- to the ſaid Thady Byrne.—And by articles 
dated the 26th of November, 1697, the ſaid Abraham White and 


the appellant Burrowes, agreed to ſever the joint-tenancy, and 
to bar the right of ſurvivorſhip. 


Although the ſaid John Pue had covenanted, that the appellant 
Burrowes and the ſaid Abraham White, ſhould enjoy the ſaid 
lands, freed and diſcharged from all incumbrances, except the 
laid mortgage to Byrne; yet the judgments recovered againſt 
him by William Langton and Alice Smith, were ſtill unſatisfied; 
and Langton having ſued out elegits on his judgments, the ap- 
pellant Burrowes and the ſaid Abraham White, were neceſſitated 
to ſatisfy the money due thereon ; and accordingly, Langton 
by deed, dated the 3d of June, 1698, aſſigned the benefit of the 
lad two ſeveral judgments to Robert Anyon, in truft for the 
appellant Burrowes and the ſaid Abraham White: And the faid 
Alice Smith, did alſo by deed, dated the 4th of March, 1698, for 
1 valuable conſideration, aſſign the benefit of her judgment to 
Jacꝛb Peppard, in truſt for the ſaid Abraham White. ; 


4 
it 


In 1699, Fohn Pue died, leaving iſſue Conſtance, the wife of 
Richard Aſhmore, and the reſpondents Catherine, Fane, Alice, 
Elizabeth, Mary and Sarab. 3 TY 


In the year 1706, the ſaid Abrabam White and the appellant 
Burrowes, recovered poſſeſſion of the ſaid lands of Aghavana, 
I after 


by 


408 


RA after a tedious and ex 


1722 


w— proſecute againſt Arthur Emerſon, the aflignee of the mortgage 


ordered a diſtreſs to be made upon theſe lands, for the arrears of the 
ſaid quit-rent of 204 J. 10s. whereupon application was made b 
White to the Court of Exchequer in Ireland, to have theſe arrears 


Sir Lawrence Eſmond, and the proceedings thereon, as before 


Eſq. to be fold by them for the payment of his debts, and raiſing 


M bite, his only ſon and heir, and ſeveral daughters. 


Caſes in p 


penſive ſeit, which they were re obliged to 


originally made to the ſaid hady Byrne. | 


Soon afterwards, the 2 miſſioners of the revenue in Treland, 


diſcharged; and the matter being referred to the then Attorney- 
General of that kingdom, he reported the application made by 


ſtated ; and upon reading this report, the Court, on the 7th 
of June, 1708, allowed Mhite time, till the laſt day of the 
then next Michaelmas term, to procure a patent, confirming 
the order which had been made for reducing the ſaid quit-rent: 
But before this could be effected, White died, fo that the pre- 
miſſes ſtill remained charged with arrears of quit-rent, far ex- 
ceeding the value of the inheritance. 


The faid Abraham White by his will, dated the 11th of Jun, 
I717, deviſed, inter alia, the ſaid lands of Aghavana to the 
appellants Anne White and Paul Howell, and to Fohn Uſber, 


portions for his daughters: And at his death left iſſue, Thoma: 


In Hilary term, 1719, the reſpondents exhibited their bill in 
the Court of Chancery in Ireland, againſt the appellants and 
others; ſuggeſting, that the conveyance made by Jobn Pue to 
the ſaid Abraham White and the appellant Burrowes, was not 
made for a valuable conſideration, but was fraudulently obtained; 
and that the ſaid John Pue, for ſome time before his death, 
became uneaſy in his thoughts, and at laſt ſo ſtupid and weak 
in his ſenſes, that he was incapable of managing his own affairs, 
and therefore prayed general relief: But the reſpondents did not 
make the faid Thomas White, the ſon and heir of Abraham, ot 
any of his daughters, parties to this bill. 


The appellants put in ſeveral pleas nd anſwers to the bill, 
and by their anſwers, ſaid, that the ſaid John Pue had the perfect 
uſe of his reaſon and underſtanding at the time of executing 


the 


Caſes in Parliament. 


the faid articles and conveyance; and that: a full and valuable 
cohſideration had been paid for the ſaid purchaſe, and denied 
all fraud and impoſition whatſoever : And they pleaded the ſaid 
| purchaſe for a valuable conſideration, and the ſaid ſeveral deeds 
executed by John Pue, in bar of the relief prayed by the bill. 

And theſe pleas coming afterwards to be argued, it was ordered, 

that the benefit of them ſhould be reſerved to the hearing of 
the cauſe. 


On the zu and 4th of Juby, 1721, the cauſe was heard before 
the Lord Chancellor of Tre/and, when it plainly appeared, by 
the depoſitions of ſeveral unqueſtionable witneſſes, and particu- 
larly, of Sir. William Fownes, George Lynden, Eſq. and the 
' fd Conſtance Aſhmore, the ſaid Pue's eldeſt daughter, that the 
ſaid John Pue had the perfect uſe of his reaſon and underſtand- 
ing at the time of executing the ſaid deeds ; and that a valuable 
conſideration was paid him for the purchaſe, by the ſaid Abraham 
cite, and the appellant Burrowes ; but notwithſtanding this 
proof, his Lordſhip on the 5th of the ſaid month of July, 
CRDERED and DECREED, that the appellants ſhould appear to an 
qed ment, to be brought by the reſpondents for the ſaid lands, 
and that the appellants ſhould not infiſt on the mortgage made 
to Byrne or Fownes, or ſet up any temporary bars; but infiſt on 
their mere right under the articles and deed of fale, made by 
the ſaid John Pue to Abraham White and the appellant Burrowes. 
And it was further ordered, that each party, plaintiffs and 
defendants, ſhould be at liberty on the faid trial, to give in 
evidence the depoſitions of ſuch witneſſes already taken in the 
cauſe, as by reaſon of their death, or any other lawful cauſe, 
could not be preſent at the ſaid trial. 


The appellants being diflatisfied with this order, petitioned for 
a re-hearing : and the cauſe being accordingly re-heard on the 
13th of November following, the LOT Chancellor was pleaſed 
to affirm the former order. 


From theſe orders both ſides e and in ſupport of 
tne original appeal it was argued, that the appellants were fair 
purchaſors, for a full and valuable conſideration, without the 
leaſt colour of fraud, circumvention, or ſurprize ; that it 


peared, - the premiſes had every way coſt them confider- 
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> bly more than, they could be fold for, oven in-cals they be 
— deen ,cxonerated from the load of quit-rent,  wherewith 

ſtill remained charged; and therefore the bill ought to have 
been. diſmiſſed. That after ſo long a poſſeſſion, a Court of 
Equity ought not to have interpoſed fo far, as to dire& any 
trial at law, to impeach the title of fair purchaſors: Eſpecidlly 
When it appeared by the teſtimony of Pue's own danghter, 
and ſeveral reputable perſons, intimately acquainted with him, 
that he was of ſound underſtanding when he executed both the 
articles, and the aſſignment of his equity of redemption. That 
if it were at all proper at this diſtance of time, to examine or 
enquire into the ſanity or anſanity of the ſaid John Pue, yet 
the trial in ejectment, was apprehended to be an improper 


method; for no legal eſtate did, or could poſſibly paſs, or be 
conveyed by the articles or aſſignment; and yet, by the ſai 
orders, the appellants were to inſiſt on their mere right, under the 
Laid articles and aſſignment, which only conveyed a bare equity 
of redemption; ſo that the appellants could not have thereby 
made any defence in ejectment, tho' it had been fully proved 
that Pue was of ſound mind and underſtanding, at the time of 
executing the ſame; and this being a trial in ejectment, and 
no iſſue directed out of the Court of Chancery, the Judges 
muſt govern themſelves according to the rules of law, and the 
plaintiffs upon proving a title in them, as heirs at law, muſt 
certainly recover a verdict. | | 


| T.Lutuyche. To this it was anſwered, on the part of the reſpondents, that 
®. Mead. JV hite and Burrowes appeared to have been guilty of a groſs 
fraud and manifeſt impoſition upon John Pue, in obtaining the 

faid articles and conveyance; and that this was ſo manifel 

from the facts of the caſe, that the whole tranſaction might bc 

eſteemed a fraud apparent. As to the objection ariſing from the 

length of time and acquieſcence, ever ſince 1699, when Pu 

|; died; it was faid, to be but 18 years ago ſince John Pue died, 
and left his ſeven daughters in ſo poor and miſerable a condition, 
| that they were diſperſed to get their livelihood, and unable, by 
reaſon of their poverty, to proſecute their right. That 1 
1701, they preferred their bill in the Exchequer, againſt Wiut 
and Byrrowes, but were ſo poor, they could not proceed; but 


in 1718, after Catherine, one of the daughters, had won 
8 
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the reſpondent Ligbtburne, a gentleman of eſtate and ſubſtance, 
they, and the other reſpondents, preferred their bill, and there- 
upon obtained the decree now complained of; and therefore it 
was hoped, that eighteen years was not ſach a length of time, 
x to bar the reſpondents of their plain and manifeſt right; 
and eſpecially when their not proceeding ſooner, was ſo fully 
zccounted for: That the decree in this caſe, being no more 
than to put the reſpondents in a condition of trying the merits 
of the cauſe, as to the inſanity, by ordering that the mortgage 
ſhould not be made uſe of, to hinder thoſe merits from coming 
in queſtion on a trial; the reſpondents were adviſed, that it 
was but the ordinary juſtice of a Court of Equity, and that 
there was not the leaſt colour for appealing from ſuch a decree. 


In ſupport of the croſs appeal, it was inſiſted, that it appeared 
from the proofs in the cauſe, that White and Burrowes obtained 
from Pue, the articles and deed under which they claimed the 
equity of redemption, when he was under impriſonment ; and 
that they being attornies, were the more capable of impoſing 
on him in that ſituation. That the eſtate was above 807. per 
am, and might be conſiderably improved, ſubject only to two 
mortgages ; one to Thady Byrne, for 2001. which was overpaid 
by the perception of the profits; and the other to Sir William 
Founes for 82 J. 175. 10d. That the pretended conſideration of 
100/. bore no proportion to the value of the equity of redemption, 
neither was there any proof, that even this inconſiderable ſum 
was ever paid; and that the whole of this tranſaction was ſo 
maniteſtly fraudulent, that it was conceived a Court of Equity 
ougnt to have relieved againſt it, without the expence of 
lending the parties to a trial at law. 


the ſaid purchaſe; but on the contrary it appeared, that during 
the treaty, which was fairly carried on, and at the time of 
Xcuting the articles and aſſignment, Jahn Pue had the perfect 


kon pretence of a good or bad bargain; and a precedent of 
Mat kind mi ght be attended with many inconveniences in Ireland, 
"ere the value of lands had for ſeveral years paſt, been ſubject 
to 


uſe of his reaſon, and very well underſtood what he was doing: 
That purchaſes were not to be ſet aſide in Courts of Equity, 


But to this it was anſwered, that there was no proof in the R. Raymond. 
cauſe of any fraud, impoſition, or unfair practice, in obtaining P. Yorke. 


erz 
172 f 
mes 


OrDErs 
reverſed, 


Jour. vol. 22. ADJUDGED, that the ſaid orders ſhould be reverſed, and the 


P- 78. 


bargain, and ought not to be of any weight or influence in this cake, 


Takes in Parliament. 
ko · great fluctuation. That it was in proof in the cauſe, that at the 
time of making the ſaid purchaſe, the lands in queſtion were 
Jet for a term of 21 years, at the yearly rent of 25 . out o 
avhich a quit- rent of 10. per ann. at leaſt, was paid to the 
Crown, and a chief- rent of 40 s. a year, to Sir Laurence Eſmpng 
which reduced the clear yearly rent to 131. That there was 
then due on the mortgage to Byrne, 1551. which, with che 
100 J. paid to John Pue, and for his uſe, amounted to near 
20 years purchaſe, and which, according to the then rate of 
intereſt in Ireland, was equal to 40 years purchaſe in England; 
{o that, conſidering the then value of lands, which ought to 
be the meaſure in this caſe, more than a ſufficient conſideration 
was given for the purchaſe ; beſides 300 J. expended by White 
in obtaining a reduction of the high quit-rent, and the other 
ſums laid out by him, after the purchaſe, in buying in judge 
ments, that affected the premiſſes, and which he was forced 
to do in order to have quiet enjoyment of his purchaſe : That 
though Pue was impriſoned at the time of executing the articles 
and aſſignment, yet he was not in prifon at the ſuit either of 
Hhite or Burrowes, or by their procurement, management, or 
conſent ; and it appeared, by the teſtimony of ſeveral witneſl:s 
of undeniable credit, that he was in his perfect ſenſes when he 
executed the deeds ; and ſhould it be objected, that by a report 
made in a cauſe between White and Emerſon, the aſſignee cf 
the mortgage, it appeared, that in 1706, when Wh:te got pol- 
ſeſſion of the mortgaged premiſſes, he was overpaid 262 /. it was 
anſwered, that this was occafioned by the unforeſeen and unex- 
pected riſe in the value of lands in Treland, after making the 


AFTER hearing counſel on theſe appeals, it was ORDERED and 


original appeal diſmiſſed. And then the judgment proceed 
in theſe words: And foraſmuch as the articles of the 77t 
« of May, 1697, entered into by Jobn Pue deceaſed, in the 
© pleadings named; as alſo the conveyance of the equity of 
% redemption of the premiſſes, made purſuant thereto, touching 
<e- which, the appellants in the croſs appeal, by their bill 
e ſought to be relieved, appear to have been obtained by 
*< notorious fraud: It is therefore further oRDERED and Ab- 

bs | | "KF 8 | mY | oo JUDGE 


a * 


cc 


« 


<6 


«x 


6 


'Taſes in Parltament, 
«6 JUDGE D, that the ſaid articles and conveyance be ſet aſide, 
« ſo far as the ſame import an abſolute fale or conveyance of 
« the equity of redemption of the lands and premiſſes con- 
« tained therein; and that the ſaid articles and conveyance 
« he only deemed and taken to be, and do ſtand as a ſecurity 
« for ſuch money only, as, on a fair account to be taken in 
« the ſaid Court, ſhall appear to have been really and bond fide 
paid by the teſtator Abraham White, and the reſpondent 
% Thomas Burrowes, or either of them, as the conſideration- 
money, or as part of the confideration-money, mentioned 
in the ſaid articles and conveyance ; as alſo for all ſuch other 
« ſum and ſums of money, as the ſaid Ybite and Burrowes, or 
« either of them, really and bond fide paid to, or to the uſe 
„of the ſaid John Pue, or by his order or direction, or in 
« diſcharge, or towards ſatisfaction of any other debt, or 
* ſum of money, which was really and 4974 fide due or owing 
from the ſaid Jon Pue, and for which the ſaid Whrte and Bur- 
* r0wes, or any perſon or perſons claiming under them, or either 
of them, had not received ſatisfaction out of any other lands 
Hof the ſaid Pues, or otherwiſe; together with intereſt for 
the ſame, at the rate of 101. per cent. from the reſpective 
times the ſaid White and Burrowes advanced and paid the 
ſame, until ſuch time as' it ſhall appear on the account 
hereby directed, that they were, or ſhould be reimburſed 


« 
40 


40 


40 


to the payment thereof, or otherwiſe: And it is further 
ORDERED and ADJUDGED, that the reſpondent Thomas 
Burrowes, as alſo the executrix and deviſees of the ſaid 
Abraham White, do come to an account before one of the 
Maſters of the faid Court, for what they, or any or either 
of them, or the ſaid Abraham White, in his life-time, have, 
or, without their wilful negle& or default, might have 
received, by and out of the rents and profits of the ſaid 
Jobn Pue's real eſtate, compriſed in the ſaid articles and 
conveyance ; and they are to ſtand charged with what ſhall 
appear to have been by them received as aforeſaid, as alfo 
with the further ſum of 262/. 125. 11d. 1. mentioned in 
the report of the gth of July, 1712, made in the Court of 
Exchequer in Ireland, or ſo much thereof as ſhall appear 
to have been paid to the ſaid Abraham White by Arthur 
Vox. II. 5 N Emerſon, 


« 


«c 


« 


cc 


«cc 


cc 


«cc 


«c 


the ſame, by and out of the profits of the premiſles liable 


\ **, Emerſon, the afignee of 7. bach Byrnt's mortgage, together 
“ with Jriſb intereſt for the ſame, from the time of payment 
thereof; and in cafe the faid Burrowes, and the deviſtes of 
e the ſaid bite, inſiſt on any other debts of the faid Pu#'s to 
% have been paid by them, any or either of them, then they 
% are to account for what they, any or either of them, or 
<c, any claiming under them, or either of them, have, or with- 


<< "ſaid Burrowes and the deviſees of the ſaid White, the fame 


„ ſaid Burrowes and the ſaid deviſees, or any or either of them, 


s veyances are to be ſettled and approved of by one of the 


© incumbrances, which were taken in by the ſaid Burrow: 
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liament. 
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„ out wilful default might have received, out of the rents 
and profits of any other eſtate liable to the payment thereof, 
< or otherwiſe towards the ſatisfaction thereof: And it*i; 
10 further ORDERED and ADJUDGED, that if, on taking the 
20 "(aid accounts, any thing ſhall appear to remain due to the 


js to be paid them, with Iriſb intereſt, by the coheirs of the 
„ ſaid John Pue, at ſuch time and place as the ſaid Court 
«© ſhall appoint ; and upon payment thereof, the ſaid Burrowe; 
and the deviſees of the ſaid Abraham White, are to re- 
** convey the equity of redemption of the premiſes to the 
e ſaid coheirs of the ſaid Jahn Pre, or to whom they ſhall 
<* appoint; and alſo all the eſtate and intereſt of them the 


<© or any other perſon or perſons claiming in truſt for them, 
or any or either of them, by or under the mortgage or 
** conveyance of the ſaid premiſſes from the ſaid Emerſon, freed 
and diſcharged of and from all incumbrances made by them 
„„ the ſaid Abraham White and the ſaid Burrowes, or either 
ce of them, or any claiming under them, or either of them, 
or in truſt for them or any or either of them ; which con- 


<< Maſters of the ſaid Court, in caſe the parties differ therein: 
And it is further oxDERED and aDJuDGED, that the faid 
% Burrowes and the executrix and deviſees of the ſaid Abraban 
„ White, do alſo aſſign over to the coheirs of the ſaid Job 
* Pue, or as they ſhall direct, all the ſecurities and other 


and Mbite, and which, upon the ſaid accounts, ſhall appear 
© to be ſatisfied; and to deliver up the ſame upon oath, to ot 
«« for the benefit of the ſaid coheirs, with poſſeſſion of the 
t (aid eſtate, as the ſaid Court ſhall direct: But if, upon taking 
'</ the ſaid accounts, it ſhall appear that the ſaid Burrowes, nd 


bite, in his life-time, or his executrix and deviſees ot 
44 ls 
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« his deceaſe, are overpaid z then it is further ozDERED and On 
« apJUDGED, that what ſhall appear to be ſo overpaid, ſhall — 

«.he paid by the ſaid Burrowes and the executrix and deviſees Ex 


„ 


« of the ſaid Abrabam White, to the ſaid coheirs of the faid 
Fobn. Pue, with Jriſh intereſt, to be computed for the ſame 
« from the time of ſuch -QVET payment, at ſuch time and place as 
« the ſaid Court ſhall appoint; and thereupon ſuch reconveyances 
„and aſſignments, are to be made to or for tbe benefit of 
« the ſaid coheirs ; and poſſeſſion of the eſtate and the deeds 
„and writings relating thereto, are to be delivered up on 
« oath, as before directed: And, for the better taking the 
« ſaid accounts, all deeds, writings, ſecurities, books, papers, 
« and accounts, are to be produced on oath, before one of the 
« Maſters of the ſaid Court; and all parties accounting are 
to be examined on interrogatories, for the better diſcovery 
of the matters aforeſaid, as the ſaid Court ſhall direct; and 
« they are to have all juſt allowances upon the ſaid accounts, 
in taking which accounts, annual reſts are to be made: 
And it is further oRDERED and ADJUDGED, that the appel- 
« lants, who are complainants in the ſaid ſuit in Chancery in 
Ireland, be paid their coſts of that ſuit, by the ſaid Bur- 
roses, and the executrix and deviſees of the ſaid Mhite, to 
be taxed according to the uſage of that Court; and that 
* the ſaid Court do give all proper directions, for the better 
© executing this judgment.” 


Henry Thomſon, Eſq. . 


Appellant. Caſe 66. 


Rielard Harcourt, E bs — Reſpondent. 


1 3th February, 1722, 


1 YURING the time of the wicked execution of the South. Viner, vol. 5. 

Sea ſcheme, and of the general infatuation thereby ** 5 ach 
eccaſioned, it was, by writing, dated the 18th of June, 1720, 
under the hands of the appellant and reſpondent, agreed, that 
the appellant, at the then next opening of the books of the 
Youth-Sea Company, or as ſoon, after as the annuities then ſub- 
F 5 3 ſeoeribed 


>» affign and transfer to the reſpondent, - 1000 J. South-Sea ſtock; 


Tales: in Parliament. 
ſcribed into the ſaid Company ſhould be transferable, "hogs. 


and that he ſhould immediately, upon ſuch transfer, Pay th 
Auen N for the ume. 


The firſt opening of the transfer-books, * wa 
Ae end was not till the 5th of October, 1720, and then 
the appellant repreſenting to the reſpondent, that he, the appel. 
lant, had ſtook ready to deliver according to the ſaid contract, 
and threatening to proclaim the reſpondent, and tender the faid 
ftock ; and the reſpondent, relying on the appellant's repreſen. 
tation to be true, and that he then really had the faid ſtock; 
they came to a ſecond agreement, under their hands and: ſeals, 
dated the ſame 5th of October, 1720, reciting the firſt agreement, 
and that the time for accepting the ſaid ſtock expired on tha 
day; that it would be very inconvenient for the reſpondent 
to accept and pay for the ſame, according to the time prefixed 
by the ſaid firſt agreement; and that the reſpondent had there- 
fore applied to the appellant for a longer time for accepting. the 
ſame, who had been prevailed upon to conſent thereto, upon 
the terms after mentioned: It was thereby agreed, That the 
appellant ſhould, on the day of opening the South-Sea books, 
next after Cbriſtmas, 19720, or ſooner, if demanded by the reſpon- 
dent, and upon payment of the ſaid ſum of 92007. in manner 
after mentioned, transfer to the reſpondent 1000/4. South-Ses 
ſock, with the dividend due thereon at Midſummer then haſt 
only: And the reſpondent did thereby covenant, promiſe and; 
agree, to and with the appellant, That he, the reſpondent, 
would, on the day of opening the South-Sea books, next after 
Chriſtmas, 1720, upon ſuch transfer to be made as aforeſaid, ot 
a tender thereof, pay, or cauſe to be paid to the appellant, the 
faid ſum of 9200. without any further delay. And it was 
thereby further agreed, That the reſpondent, as a collateral. 
| ſecurity for the payment of the ſaid ſum of 9200/. ſhould 
| depoſit in the hands of John Baynes of the Inner-Temple, Big. 
for the benefit of the appellant, a receipt for 1000/. in the firſt 
fubſcription to. the South-Sea, and another for 500. in the 
ſecond ſubſcription; which receipts, if the 92001. was not 
paid according to this agreement, the ſaid Mr. Baynes Wi 


thereÞy. authorized and impowered by the reſpondent, "i 
78 
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aich to ſell and diſpoſe of for the appellant's benefit And 
the reſpondent further agreed, to make ſuch payments upon the 
lad ſubſcriptions, as ſhould become due before the opening of 
the South-Sea books, next after Chriſtmas, 1720: And, for 
the true performance of the ſaid ſeveral covenants and agree- 
nents on the reſpondent's part to be performed, he thereby 
wand himſelf, his heirs, executors and adminiſtrators, to the 
ppellant, his executors, adminiſtrators and aſſigns, in the 
penal ſum of 6000 J. On this ſecond agreement, there was a 
memorandum indorſed, purporting, that it was agreed, before 
executing the ſame, that in caſe the ſaid 1000/. ſtock ſhould 
be transferred before Chriſtmas, then the reſpondent was to 
have the Chriſimas dividend. And Mr. Baynes likewiſe indorſed 
a memorandum on the ſaid agreement, that he acknowledged 


to the reſpondent, for 1000 J. for his ſubſcription for 1000/7. 
Sth-Sea ſtock at 10007. per cent.; which ſaid ſeveral receipts, 


to the pur port of the ſaid articles. 


douth-Sea ſtock, in his own name or right, upon the ſaid 5th 
of OZober, 1720, nor any more than 2901. ſtock. 


The next opening of the South-Sea transfer-books was on the 
iſt of May, 1721, and the appellant being ſenſible he had not 
ſtock ſufficient to anſwer his ſaid contract, he, on the 27th of 


transfer to him 11007. ſtock in the ſaid Company, upon the 
ppellant, or his father-in-law Mr. George Moult's depoſiting 


0 wich Mr. Serjeant Miller, South-Sea bonds for 1 500 J.; and 
1 Mr. Serjeant Miller then gave a note, to deliver back either 


Take kante re-transferring to Mr. Serjeant the like quantity 
ot ſtock. | 


The appellant on the ſaid 1ſt of May, 1721, did, at the 
mansfer-books, tender 1100/7. ſtock; but the ſame not being 


as N he he, on the 4th, re- transferred to Mr. Serjeant Miller 
h- © laid 1100/7, ſtock, and received back from him the 1 cool. 
ih Wuth Sea bonds. 


to have that day received of the reſpondent the ſaid two ſub- 
ſcription receipts, and alſo a receipt from Sir Harcourt Maſter 


Mr. Baynes did thereby promiſe to be accountable for, according 


The appellant had not 10004. either in annuity, or other 


April, 1721, procured Edmund Miller, Serjeant at Law, to 


to Mr. Moult, or the appellant, the ſaid South-Sea bonds, on 
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Caſes in Parliament. 

The appellant thereupon commenced his action at lay 
againſt the reſpondent, in the Court of Exchequer ; and the 
reſpondent exhibited his bill in Equity in the ſame Court, 
againſt the appellant and Mr. Baynes, to be relieved againſt 
the contract of October, 1720, and againſt the penalty of 


6000/. therein mentioned, for performance thereof; and to 
have the two ſubſcription receipts, and Sir Harcourt Mafter'; 


receipt, depoſited with Mr. Baynes, delivered up. 


The appellant, by his firſt anſwer, ſwore, that he was on the 
ſaid 5th of Ofober, 1720, well entitled to, or intereſted in 
2000 J. ſtock, ariſing by ſubſcription of annuities, though he 
admitted the ſame did not ſtand in his own name ; and that on 
the ſame 5th of October, he was alſo entitled to about zool. 
original ſtock in his own name, over and above the faid 
2000 J. ſtock. 


This anſwer being excepted to, and reported inſufficient, the 
appellant put in a ſecond anſwer; wherein he confeſſed, that 
he had not 1000 J. annuity-ſtock in his own name and right; 
but ſaid that he had 23101. annuity-ſtock, in Mr. George 
Moult's name, in truſt for him. 


This ſecond anſwer being alſo reported inſufficient ; the 
reſpondent amended his bill, and made Mr. Moult a party, in 
order to have a full diſcovery, relating to this annuity-ſtock. 


Accordingly, Mr. Moult, by his anſwer, ſtated the matter 
thus: That the appellant, upon his marriage with Lucy Moult, 
his daughter, by indenture dated the 26th of October, 1711, 
aſſigned and transferred to Moult, ſeveral Exchequer annuities, 
amounting to 300 J. per aun. And by another indenture, dated the 
ſame day, it was declared and agreed, that the transfer of the 
ſaid annuities, was upon truſt, after the ſolemnization of the faid 
marriage, that Mr. Moult, his executors and adminiſtrators, 
ſhould permit and ſuffer the appellant, to receive the ſaid annul- 
ties, during his life ; and afterwards they were to be received b 
the ſaid Lucy, during her life; and from and after the deceal 
of the appellant and his wife, then upon truſt, that Mr. Mou! 
his executors and adminiſtrators, ſhould make ſale of the {ai 

annuities, and pay the money raiſed by ſale thereof, to (2:0 
one or more of the children of the appellant by his ſaid * 


$+ 


Caſes in Parliament. 


13 he ſhould, by his laſt will and teſtament in writing, appoint; 
and for want of ſuch appointment, then to and amongſt all 
and every ſuch child and children, in equal ſhares and propor- 
tions; to the ſons at 21, and to the daughters at 18, or mar- 
age. In which latter deed was contained a proviſo, that if 
the appellant ſhould, at any time then after, during his natural 
life, be defirous to fell the ſaid annuities, or any of them, and 
hould, in writing under his hand and ſeal, atteſted by two or 
more credible witneſſes, ſignify ſuch deſire to the ſaid Mr. 
Moult, his executors, adminiſtrators and aſſigns; then it 
hould be lawful to and for Mr. Moult, his executors, admini- 
ſtrators and aſſigns, (if he or they ſhould ſo think fitting) to 
ell the ſaid annuities, or any of them; ſo as the purchaſe- 
money which ſhould be paid for the ſame ſhould be, from time 
to time, paid into the hands of Moult, his executors or admi- 
ſtrators, for the purchaſing of lands or tenements, or any 
other ſecurities, as the appellant and Moult, his executors or 
alminiſtrators, ſhould approve of; to be ſettled to the ſame 
truſts, intents and purpoſes, and ſubject to and under the 
ſame limitations, as the ſaid annuities ſo ſold were by that deed 
{ſettled and aſſured, limited or appointed, and to no other truſt, 
intent or purpoſe - whatſoever. And Mr. Moult, by his 
anſwer admitted, that the appellant acquainted him with his 
having made the faid firſt contract with the reſpondent; and 


laid that he (Moult) was well fatisfied therewith, apprehending 


it to be a beneficial contract for the appellant and his family. 


Afterwards an Act paſſed 7 Geo. I. whereby it was enacted, 
That every contract for the ſale or purchaſe of ſubſcriptions or 
ſtock of the South-Sea Company, or any other Company, or 
Corporation, or pretended Company or Corporation, which 
ſhould be unperformed, in whole, or in part, or ſhould not be 
compounded, by or between the parties thereunto, or intereſted 
therein, on or before the 29th day of September, 1721; or an 
abſtract, or memorial thereof, . ſigned by the party intereſted 


therein, and who ſhould be minded to take advantage of the 


lame, ſhould be entered and regiſtered in books, to be provided 
and kept for that purpofe, by the reſpective Company, or 
Corporation, to whoſe capital ſuch ſtock, or ſubſcriptions ſhould 
relate, at ſome time before the 1ſt day of November, 1721 ; and, 
in default of ſuch entry, or regiſter, every ſuch contract, as to 


{0 


-were made. 


purchaſe of any ſubſcription, or ſtock, of the ſaid South-Seg 


be unperformed, in whole, or in part, and not compounded, 


on or before the ſaid 29th day of September, 172 1, where the 


was not at the time of ſuch contract, or within ſix days after, 
actually poſſeſſed of, or entitled in his, her, or their own right, 


declared null and void, with reſpect to ſo much only of the 


whoſe account ſuch ſale was made, was not poſſeſſed of, or 
entitled to, as aforeſaid. 


a third anſwer ; wherein he admitted that he had not 1000/, 


. had in the ſaid Company, in his own name and right, on the 


* 5 N 2 
4 | 72 4 es 2 SY v9 1 = — - * why, 
" 4 4 i . * * : „ 
* * *. 5. * * « *% | . £ 
* p * S i ® 34 . Ss Y : . F 
4 72 - N WS. 


Caſes in Parliament, 


ſo much as ſhould remain unperformed, and not compounded, 


on or before the ſaid 2gth day of September, 1721, ſhould he 
void: And, that ſuch entries ſhould expreſs the names of 


the parties, or perſons, for whoſe uſe, or benefit, ſuch contract 


And it was alſo enacted, That all contracts for the ſale and 


Company, -or any other Company or Corporation, which ſhould 
ſeller, -or the -perſon on whoſe behalf ſuch contract was made, 


to fuch ſubſcription -or ſtock, ſhould be, and was thereby 


faid ſtock or ſubſcription, as the ſeller, or the perſon upon 


After this diſcovery as to the annuities, the appellant put in 


ſtock in his own name and right, at the time of making the 
firſt contract of the 18th of June 1720: But ſaid, that he had 
in his own name and right, on the ſaid 5th of Octaber 1720, 
2001. capital ſtock in the ſaid Company, which, with the 
dividends due thereon, was all the annuity or other ſtock he 


ſaid 5th of October, 1720. > 


Mr. Baynes, the truſtee in the ſecond contract, put in hi 
anſwer, admitting he had the ſaid three receipts mentioned in 
the ſecond contract, and the indorſement thereon. 


The appellant regiſtered, in the Sourh-Sea books, a memorial 
of the contract made on the 5th of October 17203 which me- 
morial mentioned, That the ſaid contract was for the beneft 
of the appellant, his wife and children, the money ariſing 
thereby being to be laid out in lands, to be ſettled for the ule 
of the appellant for life, then to his wife for life, and afterwards 
to their iſſue: And this memorial was fi gned both by the appellant 


an 


or 


Caſes in Parliament. 


md his wife. —Byt the. firſt contract, dated the 18th of June, 
1720, Was never regiſtered. | NR 


- 


Debate, For: ! # ; 
* Michaelmas term, 1721, the appellant preferred his croſs 
hill, praying a ſpecific performance of the ſecond contract, 
and to have the three receipts, depoſited with Mr. Baynes, 
geliyered up, or ſold. 


Both cauſes being at iſſue, and ſeveral witneſſes examined, 
the ame were heard in Mzchaelmas term, 1722: And, after 


his father-in-law, Mr. Moult, a note in writing, dated the 5th 
of May, 1720, ſigned by Mr. Moulf, in theſe words: vis. 
« May 5th, 1720, I do hereby oblige myſelf, my heirs, 
« executors and adminiſtrators, to aſſign or transfer to my ſon, 
« Henry Thomſon, of the Inner-Temple, Eſq, or to his order, 
« all ſuch capital ſtock in the Sourh-Sea Company, as ſhall be 
« the produce of his ſubſcribing in my name, four ſeveral 


« order to place the money that ſhall ariſe by ſuch transfer, 
« or ſale, out to intereſt, and in truſtees names, till ſuch time 
* a8 a purchaſe of a good eſtate of inheritance in lands, of the 
* like yearly value of goo/. can be found, and purchaſed and 
« ſettled on my ſaid daughter, for her life, by way of jointure, 
in lieu of the ſaid annuities of 3oo/. ſo ſettled as aforeſaid ; 
and after, to ſuch uſes, as in and by the ſaid marriage ſet- 
« tlement (relation thereunto being had) more fully and at 
large may appear. Witneſs my hand the day and year above 


* written. 


%. —_ 


% George Moult.” 


This writing was never mentioned, either in the appellant's 
or Mr. Moult's anſwers, or in the appellant's croſs bill, for 
which reaſon the reſpondent objected to the reading it; or, at 
leaſt, that no regard ought to be had to it, becauſe it was not 


e- 

ft bat in iſſue; nor was it pretended by the pleadings, that Mr. 
ig Moult had given any authority to the appellant, to ſell the ſaid 
ur hock, neither could the ſame be any authority to juſtify this 
irs WY entract, it appearing to be dated before it was known, what 
lant Vor. II. | On | | 


reading ſeveral proofs, the appellant produced and proved, by 


« annuities, payable out of the Exchequer, amounting to 3001. 
per ann. (and which annuities were ſettled on my daughter 
« and his wife, by way of jointure, and in bar of dower) in 


3 P re ſtock 


Contract was very fairly made, without the leaſt colour or pretend 


Cales in Parliament. 
ſtock, or other effects, would be given in lieu of the annuitieg: 
and that it was a breach of truſt in Mr. Mowlt, in truſting the 
appellant with the whole annuity-ſtock and the produce thereof 
in caſe of the appellant's miſapplication of it; when, by the 
marriage articles, Mr. Moult was only a truſtee for receiving 
the monies arifing therefrom, for the appellant, his wife and 
children: That ſuch breach of truſt was the more notorious, 
becauſe by that writing, lands of 300/. a year only, were to 
be purchaſed with the monies raiſed by ſuch fale, and the 
-overplus was to go to the appellant; whereas, the whole 
produce of the ſaid annuity-ſtock, ought to have been applied 
and laid out in truſt for the appellant, for his life, and then for 
his wife, for her life, and then for their children; neither was 
the proviſo in the deed purſued, which gave Mr. Moult, the 
truſtee, a power to dell; becauſe the power to ſell, was not 
to ariſe till it was requeſted by the appellant, by writing under 
his hand and ſeal, executed before two credible witneſſes. 


And though the Court permitted the ſaid writing to be read, 
yet, for the above reaſons, they held it was not fufficient, to 
make this truſt-ſtock to be the ſtock of the appellant, ſo as to 
anſwer the clauſe in the above Act of Parliament: And therefore 
upon the whole matter, and upon full and mature conſideration 
of all the proofs that were read, and hearing the counſel on 
doth ſides, which took up four days ; the whole Court, except 
the Lord Chief Baron, decreed, That the reſpondent ſhould 
pay to the appellant, 9207. per cent. for 2901. ſtock ; and on 
payment thereof, the appellant was to transfer, and Mr. Bayne: 
to deliver the depoſits, or aſſign, with all profits, to the rel- 
pondent; or elſe, Mr. Baynes was to ſell them, towards fatis- 
faction of the debt. And the croſs bill was to be diſmiſſel 
without coſts, and the reſpondent was to pay the appellant 
intereſt, from the 1ſt of May, 1721, and coſts ; and the appel- 
lant to account for the dividends and profits of 290 J. ſtock, 
from the firſt of May, 1721, and the appellant to deliver Up 
the contract, on the reſpondent's payment of the money ; and 
a perpetual injunction was awarded to ſtay all further proceedings 
at law. | 5 


From this decree the appellant appealed, inſiſting, that tte 


Cafes in Parliament, 423 


of fraud or circumvention on his part, or of ſurprize or igno- Coun, 
norance on the part of the reſpondent ; and therefore, it ought Gy 
in equity to have been performed, or at leaſt the appellant's ]. Witles. 
legal remedy ought not to have been taken away from him, as W. Hamilton 
it had been for near two years, without any ſecurity being given 
by the reſpondents to abide the event of the cauſe, as in ſuch 
caſes is uſual : That as the contract was not hard or unreaſonable 
at the time of its being made, neither was it fo at the time when 
it ought to have been performed ; and as the reſpondent had 
from time to time reſpited the performance, for his conveniency, 
he ought, in equity, to bear the loſs, of which he himſelf was 
the occaſion : That the appellant having contracted for the ſale 
of South-Sea ſtock generally, was not confined to deliver any 
particular ſpecies of that ſtock ; but the reſpondent having in- 
ited by his bill, that it was annuity-ſtock, which he contracted 
for, and having declined to accept any other, ought not to 
ayoid that bargain, which he himſelf declined performing, till 
he could have ſuch ſtock. That by the decree, the defendants 
Miller, Baynes, and Moult, were not allowed their coſts, nor 
the appellant his upon his croſs bill, though reſtrained by 
injunction from his remedy at law; and which he inſiſted 
ought not to have been be taken from him, there being no colour 
of fraud or circumvention in the appellant, which might have 
rendered the caſe proper for the cognizance of a Court of 
Equity. That the aforeſaid Act of Parliament was intended 
only to avoid fraudulent contracts, which the preſent one could 
not be pretended to be on the appellant's part; and, though 
the great fall of South-Sea ſtock, might be a general calamity 22 
to the nation; yet, as it was not juſt to relieve one ſubject | 
againſt law, at the expence and ruin of another, ſo, neither * 
could it be for the public utility. As to the objection, that 
the appellant was not entitled, in his own right, to 10004. ſtock, 
on the 5th of October, 1720; it was anſwered : That the Act ll, 
did not require the ſeller to be entitled to ſtock, at any other | 
| 


— ry — 
—— . 
— — Sr IC : 


2 2 


time but that of the contract for ſale, which was on the 18th 
of June, and not on the 5th of October, it being impoſſible 
for the appellant to ſell that ſtock on the 5th of October, which | 
he had before fold on the 18th of June; and therefore, the | 
agreement of the 5th of October, could not be taken to be the | | 
contract for ſale of the ſaid ſtock, but as an agreement only | 
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28 Bine n 88 
to compound for the ſame, in n 7 OF further 
time granted, for payment of the money without intereſt; >” andif 


taken as a contract compounded, it was excepted out of the 


Act, for all contracts relative to South-Sea ſtock, were not 
contracts for the ſale or purchaſe of that ſtock : However, to 


prevent any diſpute, the appellant had proved, that he had even 
then, or within fix days afterwards, 2901. ſtock in his own 
name, and was entitled to the 2310/7. annuity-ſtock-in the name 
of Mr. Moult, and to 3500/. Rock contracted for, beſides 5000. 
ſtock, which he had then mortgaged to the Company, for money 
he had occaſion to borrow, on account of the reſpondent's not 
performing his contract at the time limited: And as to the 
other objection, that if the price of ſtock had riſen, Mr. Moult, 


being a truſtee for infants, could not have been compelled to 


transfer; it was anſwered, that Mr. Moult, having by writing 
under his hand, before the contract was made, obliged himſelf 


to transfer to the appellant, or his order, in performance of 


any contract which he ſhould make, was thereby become 2 
truſtee for the purchaſor, and bound to transfer. That the 
appellant, from a dependence upon the reſpondent's making 
good his agreement, was induced, not only to buy ſtock at a 
very high price, but to enter into ſeveral diſadvantageous con- 


tracts, on which judgments had been obtained for large ſums 


of money, and againſt which he could find no relief; whereby, 
and by the reſpondent's non- performance of his agreement, the 
appellant was plunged into inſuperable difficulties, to the 
ruin, of himſelf and family. 


On the other fide it was contended, that the only Cabling 
contract, was that of the gth of October, 1720, which was a 


new contract for the ſale of ſtock, and not a compoſition 'of 


the prior contract of the 18th of June; and that this ſecond 


contract, was the only contract regiſtered according to the Ac 


of Parhament. That at the time of ſuch contract, the 1 80 
was poſſeſſed of no more than 290 J. ſtock, for he could not be 
{aid to be entitled to the truſt-ſtock in his own right, agreeable 


to the At: And if the price of ſtock had riſen, the reſpon- 


dents could not have compelled Mr. Moult to transfer the ſame, 
notwithſtanding the note of the 5th of May, 1720; that note 


on in itſelf to be a breach of truſt, and not purſuant to 


the 
o 


Caſes in paritament. 


8 power. That the appellant's croſs bill was improper, 
being to have a ſpecific performance of ſo hard an agreement, 
as to be paid 9200 J. for that which was not worth 1000 J. and 
therefore, a Court of Equity would not give any aſſiſtance to 
ſuch an agreement; but the reſpondent's bill was proper, it 
being to be relieved againſt the penalty, and likewiſe to have 
the depoſits. That by the decree, the appellant muſt be paid 
by the reſpondent, near 3ooo/. for at moſt 2901. ſtock, with 
bis intereſt and coſts ; and the appellant was thereby allowed 
even the Midſummer dividend of 101. per cent. which, by the 
agreement of the 5th of October, was to be included, and given 
to the reſpondent; ſo that the appellant had received conſider- 


able indulgence from the decree, and might very well have 
acquieſced under it. 


Accordingly, after hearing counſel on this appeal, it was Decxze 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed, _— 4 
and the decree therein complained of, affirmed: And it was p. 87. 
further oRDERED, that the appellant ſhould pay to the re- 


ſpondent, the ſum of 40/. for his coſts, in reſpect of the ſaid 
appeal. 


The Honourable George Forbes, com- 
monly called Lord Forbes, Robert Appellants. Caſe 67. 
Doyne, and Richard Wutley, Eſqrs. 


Alexander Deniflon, Samuel Deniſon, 
and James Thompſon, f 5 Reſpondents. 


23 February 1722. 


N 1678, Arthur, Earl of Grazerd, grandfather to the appellant Viner, vol. 13. 
Lord Forbes, on the marriage of Arthur his eldeſt ſon, the 4 . 7 0 
appellant's father, ſettled his eſtate in Ireland, on himſelf for Pp. * * 


life; remainder to his ſaid ſon Arthur, for life ; remainder in * ea. ab. 
tal, to the firſt and other ſons of that marriage; with a power 484. c. 19. 
in this ſettlement, for the Earl and his ſaid ſon Arthur, to make 


leaſes for three lives, or 21 years in poſſeſſion, at the beſt im- 
eee 5Q OI proved 
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— rent, without fine; and with an expreſs condition, that 
the. then rent e not be lefſencd. 


The Earl in 169 3. let part of the = called 8 
to the reſpondent Alexander Deniſton, for three lives, at 140 
per ann. for part of the term, with a riſing rent till it came to 
28 J. per ann, although, at the time of the ſettlement, theſe lands 
were let for 28 /. per ann. 


An Act of Parliament was ain in Jreland, in the 6th 
year of Queen Ann, which enacted in the words following, 
VIZ. «© That every deed, or conveyance (a memorial whereof 
* ſhall be duly regiſtered, according to the rule and directions 
«c in this Act preſcribed) ſhall, om and after the 2 5th day of 
«© March, in the year of our Lord, 1708, be deemed and taken 


as good and effectual, both in law and equity, according to 


<6 


the priority of time of regiſtering ſuch memorial, for and 
«© concerning the honours, manors, lands, tenements and here- 
“ ditaments, in ſuch deed or conveyance mentioned or con- 
< tained, according to the right, title and intereſt, of the perſon 
or perſons 10 conveying ſuch honours, manors, lands,, tene-. 
<© ments and hereditaments, againſt all and every other deed, 
«© conveyance, or diſpoſition of the honours, manors, lands, 
tenements, or hereditaments or any part thereof, compriſed 
«© or contained in any ſuch memorial, as aforeſaid : And that 
every deed or conveyance, not regiſtered, which ſhall be made 
and executed from and after the 25th day of March, 1708, 
of all or any of the honours, manors, lands, tenements, or 
* hereditaments, compriſed or contained in ſuch deed or con- 
„ veyance, a memorial whereof ſhall be regiſtered in purſuance 
« of this Act, ſhall be deemed and adjudged as fraudulent and 
* void, not only againſt ſuch deed or conveyance regiſtered 
as aforeſaid, but likewiſe againſt all and every creditor and 
* creditors, by judgement, recognizance, ſtatute- merchant or 
«© of the ſtaple, confeſſed, acknowledged, or entered into, from 
and after the 25th day of March, aforeſaid, as for and con- 
5 cerning all or any of the honours, manors, lands, tenements, 
c or hereditaments, contained or W in ſuch memorial, 


he. — as aforcſaid.” 


The price of lands in Ireland being, in the year 1715 ad- 
vanced, and the ſaid premiſſes being of far greater value than 


the 


Cales, in Parliament. 
the ſaid rent of 28 J. per ann. the reſpondents orocured a leaſe 


zl. per ann. and the leaſe of 1693 was then ſurrendered; 
but this new leaſe was not regiſtered, as required by the faid 
act. | | 


The laſt Earl Arthur being greatly in debt, the appellant 
Lord Forbes, out of his duty to him, agreed to pay his debts ; 
and thereupon, by deeds of leaſe and releaſe, dated the 16th 
and 17th of September, 1717, in conſideration of ' 6670/. 
thereby agreed to be paid by the ſaid appellant, to and for his 
hid father's debts therein mentioned, and of ſecuring to him 
a rent-charge of 7ool. per ann. and allo 400 J. per ann. to 
the Counteſs of Granard, during his Lordſhip's life, and an 
annuity of 100. per ann. to one Meluil, and ſeveral other 
charges on the eſtate; the ſaid Earl conveyed all his eſtate to 


the appellants Robert Doyne and Richard Nutley, in truſt for 
the appellant, Lord Forbes. 


Theſe ſums and charges, were a full and valuable conſidera- 
tion for the ſaid Earl's eſtate for life; and this conveyance 


was immediately afterwards regiſtered, according to the direc- 
tions of the ſaid act. 


When the appellant Lord Forbes looked into the eſtate, he 
found the, leaſe obtained by the reſpondents in 1715, was let at 
a very great under-value, and not warranted by the ſettlement, 
or regiſtered ; and therefore, he ordered an ejectment to be 
brought, and upon a trial at the aſſizes, in Hilary vacation, 
1719, a ſpecial verdict was found, and returned into the King's 
Bench in Ireland : And in Michaelmas term, 1720, Judgment 
was given for Lord F orbes. | 


- The reſpendents thereupon, in Eafter tc term ing fled 
a bill in the Court of Chancery in Ireland, againſt the appel- 
ants and one Richard Stewart; praying to be eſtabliſhed in the 
polleflion of the premiſſes, under the firſt leaſe of 1693, or the 
laſt leaſe made in 17153 and pretended, that the appellants, 
or the ſaid Richard Stewart, as their receiver, had notice of the 
leaſe, n the ſaid purchaſe in 1717. 


To 


from Earl Artbur, the father of the appellant Lord Forbes, 
dated the 13th of December, 1715, for three new lives, at 


428 Caſes in Parliament; 
— Io this bill, the appellants and the ſaid Richard Iteuurt 
„ Put in their anſwer ; and thereby fully denied all fraud charged 
| in the bill, or that any of them had notice of the reſpondents 
leaſe; and inſiſted, that the firſt leaſe was ſurrendered, and 

that the fecond was not warranted by the powers in the ſettle. 

ment, and was made at a great under-value : And that by the 

ſaid act, the ſame was fraudulent and void, as againſt the appel- 

lant Lord Forbes, who was a purchaſor for a valuable conſider. 

ation, and had obtained judgment at law, on a ſpecial verdict. 


Notwithſtanding which, and although the appellant Lord 
Forbes fully proved in the cauſe, that he had paid and ſecured on 
his ſaid father's account, 8199 J. 145. and had made good all the 
conſiderations in the ſaid deed; yet, upon hearing the cauſe on 
the 13th, 14th and 17th of February, 1521, the Lord Chan- 
cellor decreed, that a perpetual injunction ſhould be awarded, 
from time to time, to ſtay the appellants proceeding againſt 
the reſpondents at law, during the continuance of the ſaid laſt 
leaſe ; and decreed the appellants to pay coſts ; declaring, it 
was a fraudulent purchaſe in the truſtees, who bought the 
eſtate for the appellant Lord Forbes ; they having full notice 
of the reſpondents leaſe. 


®. Raymond. From this decree, the appellants appealed ; inſiſting, that 
T. Lutuyche. there was no colour of equity to ſupport the ſaid leaſe, con- 
trary to the act of Parliament, and againſt the ſpecial yerdid 

obtained by the appellant Lord Forbes, upon a fair trial; but 

if there had been, yet the injunction ought only to be conti- 

nued during the life of the appellant Lord Forbes's father ; it 

being a void leaſe againſt the appellant, as tenant in tal, 

being made contrary to the power reſerved in the ſettlement 

for granting leaſes. That this decree was againſt the plain 

words and intent of the ſaid act of Parliament, which makes 

prior conveyances, not regiſtered, fraudulent and void againſt 
ſubſequent conveyances, which are regiſtered, as well in equity 

as at law ; and eſpecially in this caſe, where the appellant Lord 

Forbes was a purchaſor for a valuable conſideration. That 

even if a Court of Equity could controul an act of Parliament, 

there was no ground for doing it in the preſent caſe; the 
appellants, or any perſon concerned for them, not having 8) 

notice of the leaſe, nor having been guilty of any RP 

K dere. 
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derer. That the judgment was given at law, before the bill 


the reſpondents could inſiſt upon in a Court of equity; and 


relievable in a Court of equity, they 1 were too late, after having 
made all the defence they could at law, and put the appellant 


That though all:perſons are parties and privy to Acts of Parha- 
ment, yet, that none might pretend ignorance of the regiſter 
acts, they are to be publicly read at every Aſſizes, and every 
General Quarter-Seſſions in each county; and therefore it was 
hoped, that the deoree would be reverſed, the appellants left 
at liberty to have the benefit of their judgment at law, and that 
the reſpondents bill would be diſmiſſed with coſts. 


On the other fide it was argued, that the Regiſter Act, as 
peared by the preamble of it, was made for the benefit of 
fair purchaſors and creditors, againft fraudulent and dormant 
deeds; and was never intended to prejudice any deed or leaſe 
fairly obtained, where actual poſſeſſion always went along with 
it. That the ſaid Richard Stewart, who ated for Lord Forbes, 
had notice of the reſpondents title and poſſeſſion ; and was 
fully appriſed of the condition, circumſtances and value of the 
eſtate, before the conveyance to Doyne and Nutley was executed. 
That no more was intended to be conveyed to Lord F orbes, 
than the rent and reverſion during Lord Granard's life; the 
jarly value of the eſtate at that time, according to the rents 
reſerved upon the ſeveral leaſes, under which the tenants were 
in poſſeſſion, being the occaſion of the conſideration- money 
given by Lord Forbes; and, upon that foot, he had a very 
beneficial bargain, the yearly rents of the eſtate then in poſſef- 
lon, amounting to 1500. or better; beſides an eſtate in rever- 
lon, ſince fallen in, of the yearly value of goo/. That 
Stewart, who was agent to Lord F orbes and his truſtees, 
teceived from the reſpendents ſeveral ſums of money, for rent 
acerued after the conveyance to Nutley and Doyne was executed, 
and gave acquittances for the ſame ; and which, as the reſpon- 


. 
. 


notice of the reſpondents leaſe, . and receiving rent "thereon, 
Ver. . 1 is S ; 5 R „ ſhould 


was filed, and that upon a ſpecial verdict, which ſtated all that 


therefore it was conceived, that even if the reſpondents were 


Lord Forbes to a great expence, in obtaining the ſaid judgment. 


dents were adviſed, amounted to an agreement, that their leaſe 
ſhould ſtand ; or, at leaſt, to a confirmation of it. That if 
the regiſtry of Lord Forbes's deed, after his having had full- 


S. Mead. 
C. Talbot. 


*. 


— "A N -» . 7 
- — ä 
CMC ———————̃ Eäꝗ——— | Deron St - 2 * 


% FCeates i aeliumegt 


— mould be a means of avoiding. Ks Leafs, 45+ nd other 
VE — than becauſe it was not re riſtered; the at f Parliament, 
of ſuppreſſing fraud, would be made ufe of to eſtabfiſh f 
and to ruin a > ch of honeſt, i naafttions tenlants ih FO 
And therefore it was hop ed, chat d e decfee Would be att, 

and the appeal agatted with coſts. - 


Drees $0+, after Hearing cbünſel ent this appli; dt wir elbürtz 
Jour vel. 22. ind Ap IU BHD, that the ſuid dgcrẽs of the 17th of Fehr, 
p. 98. 1721, ſhould be reverſed : And it was farther oxDeRth ane 
ADJUDGED, that all proceedings at law by the appellatis; of 

any of them, againſt the reſpondents, or their heirs or alligns, 

vr any claiming under them, to àvôid br impeach the aid leaf 

an queſtion,” dated the 13th 6f Detrhiber, 1715, except for 

breach of the cenditions or covenants therein contained, ſhould, 

during the life of the Earl of Granard, if the term of the 

1 25 ſhould ſo long SS, be .fta —_— ahd that the 
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rendsh, 
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8 their covenants, oak be quicred. in the are 
E Cofiti- 


| 8 5 execution On he Jan ment in een ark 
obtained : And it Ws further 6z>tev, that the Couit of 
Chancery in Jreland ſhould eatife an injunction or injunctions 
o be iſſued accordingly ; and this prefent order 106 be on 
perfor, and put 1 in exec 1 ation. | 
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Caſe 68. Sie, ga, Ef. = =. » Appellant. 
lande. Aeli, Eſq. - Reſpvhdent. 
4th March, 1722. 1 


vmerf vol- ge. 1. A Ir ES, Duke of Ormond, being tenarſt for Affe, inter l 
[ot ping of the lands of Killerofe i 1n the county of Kiko, 
ca. ö. vol. 19. Lrelas, dig,! in the gth and gth years of King Willkim Ill 


vol. 1 3. p. 458. 

P. 5 14. ca. 37 2 ü Lp ; 
. tb x obtain an act of Parliament in England, to enable him =— 
211. ca. 5. nes, 


* 


It, 


dobts; whereby it was enacted, that it ſnould be lawful for 


he ſaid: Tamer, Duke of Ormond, duting his life, by himfelf, 


ef by any two or more perſons, by him for that purpoſe to 
be eommiſſtoned, deputed or appointed, to make ſach leaſes. : 


In purſuance of this act, Sir Richard Cox, Knt. William 


Wirch, William Robinſon and Edward: Cocker, Bſqre. Com- 
miſſioners appointed by the Duke, for. the purpoſes therein 


mentioned; by indenture, dated the 19th of July, 1697, in 
.confideration of 11 +7: in hand paid as a fine, and of the yearly 
zent of 16“. 136. 44. and duties, demiſed the ſaid lands of 
Killersſs, with their appurtenances, to Arthur Anderſon, Clerk, 
for and during the natural life and lives of himfelf and of 
Jobn Anderſon his nephew, and Valentine Bolger, and the 
ſurvivor and ſurvivors of them, under the ſaid yearly rent of 
161. 14s. 4d. and a fat beef, as accates, and 51. for an heriot : 
And by this leaſe, the Duke covenanted for himſelf, his heirs 
and afligns, to and with the ſaid Arthur Anderſon, his heirs, 
executors, adminiſtrators and aſſigns, that, as often as any of 
the lives, for which the ſaid premiſſes were thereby granted, 
or any of the lives Which ſhould be inſerted in any other 
leafe, fk after to be made of the ſaid premiſſes, to the aid 
Arthur Anderſon, his heirs and afligns, ſhould happen to fail, 
he the Haid is, Duke of Ormond, his heirs and aſligns, 
mould and would, from time to time, and at all times for | 
erer then after, at che requeſt of the faid Arthur , nderſop, 
his heirs or aflighs, and os payment of all rents of the ſaid 
premiſſes, that "ſhould be then in arrear, and advancing and 
paying, by way ef fite, Within twelve calendar months, next 
after the death of each life, 161. 139. 4d. renew and make a 
new leaſe of the ſaid ſeveral lands, tenements and heredita- 
ments, to the ſaid Arthur Anderſon, his heirs and aſſigns, at 
and under-thke yearly rent and reſervations, and with the cove- 
nants, conditions ant proviſoes contained in the ſaid leaſe; 
with the lilee Clauſe for being diſpuniſhable for waſte, and the 
like eovenant for renewal For Tuch two lives, as thould be then 
in being, and allo For one other Life, to be added in the place 
and room of fuch of the three lives as ſhould, from time to 


Une, * td fall. Provided, that if when ſuch new leaſe 


or 
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ite, by" making tenſes for lives, renewable for ever, of the — 
lame and other lands, in the act compriſed, for payment of! his ._ 1722. 
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— wies, before mentioned, ſhould be dead, there ſhould — 
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or renewal was to be made, more than one of the: 


in ſuch new. leaſe, ſo many other lives in their ſtead; and. there 
would be paid to the perſon or perſons, Who was or were to 
renew the ſame, a fine of the value aforeſaid, for each of the 


faid ceſtui que vies, who ſhould be dead, at the time of the fig 
renewal. 


At the time of N this leaſe, ts dais had. 4 
nephews, each named John Anderſon ; one being the ſon of his 
brother Alexander, who left Ireland in 1697, and the other the 
fon of his brother James, admitted to be ſtill living; but the 
appellant being then, and for a conſiderable time afteryrards, 
concerned as agent for the Duke, under the ſaid Commiſlioners, 
it became his proper office and duty, to take care that all the 
ceſtui que vies, which ſhould be named in ſuch leaſes as were 
then to be perfected, ſhould be certainly and rightly deſcribed; 
and, for that purpoſe, this leaſe was depoſited. in his hands to 
be examined; yet he left in uncertainty, which of the ſaid 
two nephews was the celui que vie, intended in the leaſe. 


Buy another act of Parliament, paſſed i in England i in the 12th 
and 13th years of King William III. the ſaid Duke was impow- 
ered to {ell the fee-ſimple and inheritance of part of the lands, 
whereof he was enabled to make leaſes for lives, with renewals 
as aforeſaid; and, by virtue of this ſecond act, the Duke, by 
deeds of leaſe and releaſe, Hated the 2d and 3d of March, 1703, 


did, in conſideration of 5107. 19s. 2d. grant, bargain and fell 
to the appellant and his heirs, the ſaid lands of Kulereſs, 
TubjeQ to the leaſe fo made to- the faid Arthur Ander ſon. 


In Fuly, 171 4. Arthur Anderſen died, having made his will, 
dated the 1ſt of Faly, 1704, and thereby deviſed his a. and 
intereſt in the ſaid leaſe to the renne . 


| Within 3 3 months ates Ds 2 of aha fad 
Arthur Anderſon, the reſpondent applied to the appellant for a 
renewal of the leaſe, and that another life might be inſerted in 
the room of Arthur ; and at the ſame time, tendered the fine 
of 16. 135.:4d. all rents and arrears being diſcharged; but 
the appellant abſolutely refuſed to renew the ſaid leaſe, inſiſt- 
ing, that Jobn Anderſon, one of the ceftui gue vies . 

| named, 


Cafes in Parltament. 
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nated, had PS. — abſent from Ireland ever ſince 1697, and there- 


fore muſt be preſumed to be dead; and that no tender of 


+ fine for renewal having been made, within twelve calendar 


months after his abfence, the reſpondent' s benefit of. renewal 
vas therefore forfeited. | 


Whereupon, in Michaelmas term, 1715, the reſpondent filed 
his bill in the Court of Exchequer in Ireland, againſt the 
appellant, ſetting forth the aforeſaid leaſe, and the covenants 
for renewal therein contained; and that the reſpondent was 
become entitled thereto, and to the benefit of renewing the 
fame ; and inſiſted, that John Anderſon, the ceſtui que vie in the 
faid leaſe, was John Anderſon the fon of James, who was ſtill 
living; and thetefore prayed, that the appellant might be 
obliged to renew the ſaid leafe, by inſerting a new life in the 
room of the ſaid ne ee purſuant to the aforeſaid 
covenant. 


The appellant put in his anſwer to this bill, and thereby 
inſiſted, that Jobn Anderſon, the ceſtui que vie in the ſaid leaſe, 


had withdrawn himſelf from Ireland, ſoon after the execution 


thereof, and had died in remote parts; and that neither the 


faid Arthur Anderſon, or the reſpondent, having made any 


tender of a fine for a renewal, within twelve calendar months 
from the time of his ſo abſenting himſelf, the benefit of the 


renewal was become forfeited, and therefore he abſolutely 


refuſed to renew the ſaid leaſe. 


On the 19th of F ebruary, 1717, the cauſe was heard; when 
the Court directed an iſſue to be tried at the then next Aſſizes, 
to be held at Kilkenny, whether John Anderſon, the ceſtui que 


die in the leaſe mentioned, was living at the time of the plain- 


tift's tender of his fine to the SPEER: or not; and if dead, 


when he died. 


This iſſue was accordingly tried before Sir John Sf. Leger, 
one of the Barons of the ſaid Court of Exchequer, at the 
Aſſizes held in and for the county of Kiltenny, on the 2d of 
April, 1918; when the Jury, on the evidence of one Thomas 
Barnes, who was Clerk to the appellant, returned their verdict 
In the following words, vis. We find that Black John Ander- 
You, TE 5 8 enn 
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dent's paying the appellant 161. 13s. 4d. with intereſt, from 


the intereſt. 


R. Raymond, a 
T. Lorke. 


and make a new leaſe to the reſpondent, of the lands in the 


49. and intereſt from the 19th of Juby, 1718; and on the 


appeal was brought; and on behalf of the appellant it was 


Caſes in Parliament 


3 for, ſon of Alexander Anderſon, is the ceſtur. que vie in du 
* dea mentioned ; but we do not find that ho i 


en 


Nes. from Trelend, hd there helps no poſitive 8 of his 
being alive, the Court ordered the reſpondent to amend his 
bill, by inſerting a tender of the fine for the ſecond life, and 
pay the coſts of the day; and that the cauſe ſhould Rand over. 


The reſpondent accordingly tendered the appellant all arrears, 
and three ſeveral ſums of 161. 13s. 4d. for fines, (the faid* 
Fohn Anderſon having then been abſent 21 years) which way 
a fine for each ſeventh year, and intereſt for each ſum te- 
ſpectively, from every ſeventh year of the ſaid John Anderſin- 
abſence ; and then amended his bill, by ſtating this tender, 
which the appellant by his anſwer admitted. — The cauſe came 
on again to be heard, on the 2d of December, 1720, when the 
Court was pleaſed to order and decree the appellant. to renew, 


pleadings mentioned ; for the lives named in 'the bill, and 
according to the covenant in the aforeſaid leaſe ; on the reſpon- 


the 19th of July, 1704; another ſum of 1614. r3s. 4d. and 
intereſt from the 19th of July, 17113 another fam of 164. 13% 


reſpondent's alſo paying to the appellant, the ſum of 164. You 
4d. being the fine due on the death of Arthur Anderſon, and 
all rents in arrear, accates and duties, and an | heriot of 5, 
purſuant to the aforeſaid leaſe, | 


On the appellant” s petition, the cauſe was re-heard apo the 
24th:of May, 1721, when the Court affirmed the former decree; 
and referred it to the officer, to ſtate the account and compute 


From this decree, and the affirmance thereof, the preſent 


argued, that Arthur Anderſon, his heirs or afligns, had no 


right by the covenants in his leaſe, to have the ſame Fam 
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but upon certain terms: which were the demanding ſuch 7 


17 — 
renewal, and paying 1the fine for it, within twelve calendar. 
months, next after the death of each life, at ſuch place, and 


in {ich mMafinbr, As hy the covenant was directed. That it was 
atditted by the "reſpondent's bill, that he had not complied 
with theſe terms; for that one of the lives was dead in July, 
1704, which was fourteen years before he tendered any fine, 
or demanded any renewal for that life; and there was no proof 
in the cauſe, that the ſaid John Anderſon was living, at any: 
time ſince the year 1697. Beſides, the allowance of intereſt 
by the decree, ſince the 19th of July, 1704, was an admiſſion 
that the tender of the fine was not made within twelve calendar 
months ; for if it had, there could have been no pretence to 
decree intereſt. That the terms on which the reſpondent was 
to be entitled to a renewal, were in the nature of a condition 
precedent ; and it 1s the general rule in Courts of Equity, not to 
relieve againſt the non- performance of ſuch conditions. That 
it was not poſſible to know what damage might accrue to the 
leſſor, by the lefſee's not tendering his fine, and having a renewal 
within the time limited; the ſame depending upon the fall of 
lives, which was meerly contingent, and incapable of any 
certain valuation. That upon the reſpondent's neglecting to 
renew according to the covenant, an abſolute right to the 
reyerſion of the lands expectant on the determination of the 
remaining lives, paſſed over to, and veſted in the appellant, by 
the authority of the act of Parliament, diſcharged of the 
covenant for renewal : And for a Court of Equity to give relief 
zzainſt the expreſs proviſion of an act of Parliament, was the 
ame thing, in effect, as to repeal it. That the appellant was 
a purchaſor not only of the fines for renewal of the leaſe, but 
ao of the benefit of the forfeiture of ſuch renewal, by the 
ueglect to renew according to the tenor of the covenant; and 
that too, under an act of Parliament: And therefore it was 
conceived, that a Court of Equity ought not to diſpenſe with, 
or relieve againſt ſuch a forfeiture, and thereby deprive the 
ppellant of the very thing which he had purchaſed. | 


nt On the other fide it was contended, that it did not appear T-Lowyche. 
25 in the cauſe, that Jobn Anderſon, the ceſtui que vie, was yet C. Talbot. 
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dead; for the Jury did not, by their verdict, find him to be 
tad, and therefore the preſumption was, that he was ſtill 
3 FOE” et living. 


dent's admitting the cefui gue vie ta be dead, that was only 


true intent and meaning of the act of Parliament, ad the 


Cales in Parliament, 


living. That there did not appear to be any wilful geſault in 
the reſpondent, or in his teſtator, whereby he ſhould j incur a 
forfeiture ; but it plainly appeared, that the appellant Was 4 
manager for the Duke of Ormand, at the time of making the 
leaſe. And therefore, if there was a default, it was in him, 
who intended to inſiſt on that advantage; otherwiſe, he would 
have applied to the reſpondent's teſtator to renew his leaſe, 
which he might and ought to have dohe. As to the reſpon. | 


in obedience to the order of the Court, who were minded to 
make an adequate amends to the appellant, upon a preſumption, 

from the long abſence of the ce/tuj gue vie, that he was dead; 

and the appellant ought rather to be pleaſed with this . 
which was ſo much to his advantage; when the covenant for 
renewal within twelve calendar months after the death of each 
life, muſt be conſtrued to extend only, where the ui gue vie 
was fully proved to be dead. That the appellant knew the 
ceſtui que vie was out of the kingdom, and if he thought there 
was any ground for it, he might have obliged. the refpondent's 
teſtator to have renewed : It was meerly accidental that the 
ceſtui que vie went out of the kin gdom, and it, is the proper 
buſineſs of a- Court of Equity to relieve againſt: accidents; 
therefore, the recompence which the Court made, by allowing 
a life to be dropped at the end of every ſeventh: year, and to 
pay a fine and intereſt for the ſame, was a very ample ſatisfac- 
tion; conſidering, that an annuity for life could not be bought 
at leſs than ten years purchaſe. That the words of the act 
of Parliament were, in cafes of negledt and refuſal, which neceſ- 
ſarily implied wi//ul neglect and refuſal ; but which, for. the 
reaſons before ſtated, neither the .reſpondent, or his teſtator 
could be guilty of. That as the reſpoudent had complicd with 
the order of the Court, by tendering ſo many fines, he had 
given manifeſt evidence of his willingneſs to renew; and there- 
fore apprehended, that he had a continuing intereſt in the lands, 
there being no negative words in the leaſe whereby it could 
appear, that the benefit. of renewal was to be forfeited, if 
new lives were not named within twelve months. That it was 
the proper buſineſs of a Court of Equity, to ſee that the 


covenants in the leaſe, were obſerved and performed according 


ng 


to eg e ; and as it appeared by the appellant's own ſhew!" 1 
\ tha 
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that be was A common purchaſor in fee of the ſaid lands unde 
the ſaid act, he could not thereby be in a better condition than AS | 
the Duke of Ormond would have been in, had he remained 
owner. of the eſtate: Nor did the appellant's caſe thereby differ 

from common caſes, but the reſpondent s caſe was very different 

fom what it would have been, if it had been clearly proved 

that the ceſui gue vie was dead: However, as the reſpondent 

was only relieved, againſt an unavoidable accident, it was humbly 

nfiſted, that the decree was agreeable to equity. and Juſtice, and 


"_- therefore to be affirmed. 


* 


| ACCORDIN GY, after hearing counſel on this appeal, it was I 


ORDERED and AD JUDGED, that the ſame ſhould be diſmiſſed ;- Jour. vol, 22, 
and the decree and order therein complained of, affirmed. 8 p. tog. 


Thomas | Bennet, Doctor in Divittity, AIG) 5d 
Vicar of 87. Giles 8. Cripplegate Lon- Appellant. 3 Caſe 69. 
An, a: Sn de enpfu_ t5 eee 


Mikael Treppaſs, Richard Becker, and: „„ 
Micholas Witchell, Wire of the ¶ Reſpondents. 
laid Pariſh, — — | d.. 


| -th March, 1 1722. PP 
"HE appellant became Vicar of the ſaid warith, - in * Gilb, Rep, 


1717, and in Trinity term, 1719, he exhibited his bill Viner, vol. 8. 
in the Court of Exchequer, againſt the reſpondents, as occ *f: _ oy 
Piers of houſes within the pariſh, for tythes in London, after 
the rate of 2. 9 d. in the pound, according to the yearly rept 
of their reſpective houſes: And he grounded this demand, 
upon a ſtatute and decree of 37th Hen. VIII. whereby it was 
« decreed and enacted, «© That the citizens and inhabitants of 
the city of Lenden, and liberties of the ſame; ſhall yearly, 
| „without fraud or covin, for ever; pay their tythes to the 
15 Parſons, Vicars, Ge. after the rate following; viz. of every 
104. rent by the year, of all and every houſe and houſes, 
72 " ſhops, | warchouſes, cellars, ſtables, and eyery of them, 


You, : en 1 21075 within 


* „ 5 
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— „ ithix the Gaid city, and liberty of the ſame, 164. f. n 


| Becket, a houſe of the yearly value of 16/.; and the reſpondent, 


«« accuſtomed ;” or by ſome other lawful ways and means. 


: on the 27th of October, 1720; and there being no proof that 
the 25. 9 d. was ever paid, or demanded within the pariſh, til 
by the appellant's bill, and ſome doubt ariſing concerning the 


fides; which was accordingly done to the effect following, uiz. 


That there was no proof in the cauſe whether the houſes 
in queſtion were, or any of them was in leaſe, at the time of 
making the ſaid act, or not; or that the ſum of 25. 9d. in 
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« of every 204. rent by the year, of all and every ſuch houſe 
« and houſes, ſhops, warchouſes, cellars, ſtables, and every. 
« of them, within the ſaid city and liberties, 2s. 9 d.; and 
« ſo above the rent of 20s. by the year, aſcending from 10% 
« to 104. according to the rate aforeſaid.” Ahe 4 


The reſpondents by their anſwer to this bill, admitted, that 
during the time therein mentioned, they had reſpeRively 
occupied houſes within the faid pariſh; viz. the reſpondent. 
Treppaſs, a houſe of the yearly value of 127. ; the reſpondent. 


Witchell, two houſes of the yearly value of 221. But they 
inſiſted, that no ſuch demand was ever made as 2s. 9d. in the 
pound, by any former Vicar of the pariſh ; nor was the ſame 
ever heard of within the pariſh, till the appellant became: 
Vicar, which was but two years before the commencement of 
the ſuit. And they further infiſted, that they were exempt from 
ſuch payments, after the rate of 25. 9d. in the pound, either 
by virtue of a proviſo in the ſaid ſtatute and decree, whereby it 
was provided and decreed, that where leſs ſum, than after the 
«« rate of ſixteen pence halfpenny in the ten ſhillings rent, or leſs 
« ſum than 25. 94. in the 205. rent, hath been accuſtomed to 
* be paid for tythes, that then, in ſuch places, the ſaid citizens 
« and inhabitants ſhall pay only after ſuch rate as has been 


The cauſe being at iſſue, and witneſſes examined, was heard 


fame; the Court directed that a caſe, as it appeared upon 
the evidence, ſhould be ſtated and ſettled by counſel on both 


the pound, was at any time paid, according to the value of 
the houſes, by virtue of the ſtatute and decree of the 37üh 
Hen. VIII.; but it was proved, by ſome of the appellants 
witneſſes, in their croſs examinations on the part of the * 

1 


ants, chat till the time of the preſent Vicar. they neyer heard 
of 20y ſuch demand, as 25. 9 d. in the pound for tythes, within 
the, aid pariſh : That in two ancient tythe . books there” ap- + 
geared to be charged for tythes, againſt the names of the then 
occupiers of Treppaſi's houſe, the ſeveral ſums of 5. and 35. 

4 J. and in another ancient tythe book the ſeveral ſums of 1 
37. 44. and 2 5. 6d. which laſt mentioned ſums of 3s. 4 d. and 
21 ö d. were proved to be the collector's hand writing, but the 
; x.charged againſt Treppaſs's houſe was of another hand writing; 
and in another book, the ſeveral ſums of 3s. 4 d. and 2s. 6d. 
were ſo charged and proved to be of the colleQor's hand-writing ; 
and that no certain ſum. annually, or modus, in relation to. 
Treppaſs's houſe, was proved to haye been paid, but as aforeſaid *% 
That in another tythe book, commencing in the year 1708, and 
ending in the year 1713, Bocket's houſe was charged 1s. 6d. 
and Witchell's houſes 1 5s. each quarterly. It was proved by one 
Suretys, that for nine years, during the time Biſhop Fowler 
was Vicar of the pariſh, he, the ſaid Suretys lived in Treppaſs's 
houſe; and during that time, never paid more to the Vicar, 
than 105. per ann. or 2.5. 6d. per quarter: Therefore the queſtion 
on the ſaid caſe was, whether 2 5. 9d. in the pound, of the yearly 
rents of the ſaid defendants reſpective houſes, was due for tythes, 
by virtue of the ſaid ſtatute and decree of 37th Henry VIII. 


or. not. 


OFober, following, but the Court conceiving ſome doubt, in rela- 
tion to theſe payments, ordered that it ſhould be referred to a trial 
xt law, upon this iſſue, viz. © Whether any, and what ſum or 
* ſums, leſs than 2 5. 9d. in the pound, had been accuſtomably 
* paid for any, and which of the houſes in poſſeſſion of the 
* reſpondents, or any, and which of them.“ | 


Prom this order the-plaintiff appealed, infiſting, that no iſſue 
Whatever ought to have been directed; becauſe there could be 
no occaſion to ſend thoſe facts to be tried by a Jury, which 
dad already been ſettled and agreed to by the conſent of both 
parties, in the above Caſe; and that with ſo much care and de- 
liberation; as to take up fifteen months in preparing the ſame, 
do the appellant's great delay and prejudice: That it appeared 

3dr $3.9 | from 
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This caſe was twice argued, by counſel on both fides ; firſt | 
on the 18th of April, 1722, and afterwards on the 26th of 


C. Paippe. 
E. Edlia. 
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— from the anſwer of the reſpondents, that there was no org 
cuſtomary rate in that part of the pariſh of Cripplegate, which 
lies within the City of London ; the reſpondent T reppaſe's pre. 
tended payment, being after the rate of about 129. in the 
pound, and Bocket's and Witchell s after the rate of about 4. 
in the pound; and no more; and for this reaſon alſo, it wa 
apprehended an iſſue was unneceſſary: That the reſpondents 
had not given the leaſt colourable proof, of any modus or 
cuſtomary payment whatſoever, ſo as to bring them within 


1722. 
— 
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the proviſo of the act of Parliament; nothing more being 
proved, than that, between the years 1708, and 171 Bocket's 
houſe had been charged with 15. 6d. and Witchell's houſes 
with 15. each; and as to Treppaſe s houſe, that different ſums 
had formerly been paid, wiz. 35. 4 d. and 25. 6d. That the re- 
ſpondents ought not, in this caſe, to have been admitted to read 
their proofs, to ſupport ſuch pretended cuſtomary rates, becauſt 
they had not fixed or alledged any time when the kms were 
payable ;-and by the conſtant practice of the Court of Exche- 
quer, a modus is held to be void, where no time is alledged 
or appointed for the payment of it : That the neglect of the 
appellant's predeceſſors to demand according to the ſtatute, could 
be no prejudice to a right veſted by the expreſs words of that 
ſtatute, which was made to regulate and eſtabliſh an immemo- 
rial cuſtom of paying tythes in London; and therefore it was 
hoped, that the decree would be reverſed, and that the appellant 
ſhould have an account from the reſpondents, according to the 


Nature 3 fince he muſt either have that or denen there being 
no 


4 > a 
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*The following note is ſubjoined to the appellant's caſe : © The - appellant 
<<. humbly hopes, he is ſufficiently authorized in affirming, that this right ws 
4 yeſted in the Clergy of Londan, by the immemorial cuſtom of that city, an- 
« tecedent to the ſtatute: It appearing in the caſe of Dr. Dunn, related in dit 
H. Caltbarp's Reports, fol. 62, from the records of London, there referred to, 
« and from ſeveral other books of great antiquity, that in 13 Henry III. cher 
«6 yas an ancient cuſtom which had then been uſed time out of mind, that proviſion 
«© ſhould be made for the miniſtry of London, in this manner, viz. That he which 
paid 205. for his houſe, ſhould offer every Sunday, and every Apoltle's day, 
„ whereof the evening was faſted, one halfpenny ; and he that paid but 105. 
* rent yearly ſhould offer but one farthing ; ; which amounted to 25. 6 d. in the 
4e pound in the whole year, there being then, beſides the fifty- two Sundays, eight 


Apoſtle" 
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io proof of eon cuſtomary rate peyable for the reſfopdgh 
houſes, | ſufficient to ground a demand upon. . 


On the. dive ſide, it was faid to be uſaal 85 Courts of 


Tauity to direct trials, where matters of fa& appeared doubtful ; 
eſpecially if ſuch facts depend upon cuſtom and -uſage, Which 


are matters moſt proper to be determined by a Jury; That the 
e een ener of leſſer ſums than 25. 9d. in the pound 
was apprehended to be ſufficient to induce the Court, to direct 


ſuch an iſſue as they had done, as it could not be preſumed, 


that the Vicars of the pariſh would ſo long have accepted of ſuch 
leſſer payments, if 25. 9d. in the pound had been due to them; 
becauſe the ſame would make the living 3000/7. per ann, more 
than it was now worth, being only about 8007. per ann. 


That as it appeared, that leſſer ſums than 25. 9.d.-in the pound 


had been paid for the reſpondents. houſes reſpectively, it was 


a ſtrong evidence of an aecuſtomed payment; and eſpecially in | 


this caſe, where the full ſum of 2 5. 9 d. had never in any ſingle 


inſtance. been paid; nor was there any evidence that contra- 
dicted the payment of theſe leſſer ſums, or. proved any variation 


in thoſe payments: As to the objection made by the appellant, 


that the direction of the trial would be the occaſion of great O0 


delay and expence to him; it was faid, that the contrary was 
true, for that a trial might have been had, and a final decree 
made, in leſs time, and at leſs expence, than what was occa- 
ſioned by the preſent appeal. But it was manifeſt, that the 
avoiding either expence or delay, had been very little in the 
appellant's view ; there being a clauſe in the aforeſaid ſtatute or 


* 


2 


Apoſtle's days, the vigils whereof were faſted, and no more; which payment 


continued till 13 Rich. II. about which time, the clergy beginning to inſiſt on 


4 lerings to be paid on twenty-two Saint's days more, it then amounted to 


* 35.54. in the pound yearly. And in 36 Hen. VI. there was a compoſition 
has: between the citizens of London and the miniſters, that this payment ſhould be 


made according to that rate. But diſputes afterwards arifing, there was a ſub- 
** miſſion to the Lord Chancellor, and divers others of the Privy. Council, and 
4 805 made an order for the payment of tythes, according to the rate of 25, G d. 
in the pound, which was firſt promulged by proclamation, and afterwards 
© Nadliſhed by act of Parliament 17 Hen. VIII. There was another order 
or dectee made to the Taine purpoſe, with ſome additions, and confirmed by 
2 of Parliament, 37 Hen. VII. which is the 20 on which the appellant 


now founds his demand.“ 
Vor. II. 


5 U decree 


N Fazakerly. 
C. Talbot. 
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decree, ©* That if any variance, controverſy, or ſtrife, do ot 
« ſhall ariſe within the ſaid city, for the non-payment of tythes, 
« &c. or if any other doubt ariſe, upon any other thing con- 
“ tained within the ſaid decree ; that then, upon complaint mite 
by the party grieved to the Mayor of the City of London, for 
e the time being, the ſaid Mayor, by the advice of counſel, 
« ſhall call the ſaid parties before him, and make a final end 
© in the ſame, with coſts to be awarded, by the diſcretion of 
e the ſaid Mayor and his aſſiſtance.“ Which method, if the 
appellant had thought fit to have taken, the matters in queſtion 
might have been long ſince determined, at a very eaſy expence : 
And therefore it was hoped, that the order would be affirmed 
and the appeal diſmiſſed with coſts. 


Accontivighs, after hearing counſel on this nach it was 0R- 
DERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; and 
the order therein complained of, affirmed. 


Caſe 70. The Governor and Company of M er- 


* 

chants of Ereat Britain, trading to A 

the Sourh-Seas and other parts dna 
J 


America, and for the encouraging 


the Fiſhery, 1 ö ” | = 
Eleanor Curzon, = = — Reſ alert 
11th March, 998. i 10 


: Px HE pellets being impowered by an act of Parliament 
6th Geo. I. to increaſe their capital ſtock by taking in 

by purchaſe, or otherwiſe, from the ſeveral proprietors, all the 
ſeveral ſpecies of debts due to them from the Government, as per- 
ticularly mentioned in the ſaid Act; did in order thereto, by three 
_ ſeveral ſubſcriptions, ſell very large quantities of their ſtock: 
By the laſt of which ſubſcriptions, commonly called the thirs 
ſubſcription, the appellants ſold their ſtock upon the terms fol- 
lowing, 012. that every ſubſcriber ſhould pay 1000 J. fot ever) 


1000 


1 
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00. of the ſtock he ſo ſubſcribed for ; the Game to be paid at ten 
ſeveral payments of 100 J. each, the firſt payment of 1007. per 


cent. to be paid down, and the remaining 9001. at nine lub- 
ſequent payments. 


This ſubſcription being calculated for the ſale of five lee 
of ſtock, the appellants came to a reſolution, of appropriating 
certain part thereof, to the ſeveral Directors of the Company, 
ind ſome other perſons of particular rank and diſtinction, who 
were to collect and deliver in to the then Treaſurer, a liſt of 
the names of ſuch perſons, as were willing to become purchaſors 
on the above mentioned terms: The ſubſcription being com- 


pleated, and the liſts of ſubſcribers delivered in, the reſpon- 


dent's name appeared in one of thoſe liſts as a ſubſcriber for 
1000 J. ſtock, of the third ſubſcription ; and as ſuch, ſhe, on the 
21ſt of Fune, 1720, paid to Mr. John Webſter, one of the 
clerks belonging to the appellants then Treaſurer or Caſhier, 


1000/. as the firſt payment to be made for the purchaſe of the 
ſaid ſtock. 


The ſubſcription confiſting of near an hundred thouſand 


different names, delivered in ſeveral different liſts, and not di- 


geſted into any method or order, it became abſolutely neceſſary, 


for the diſpatch of ſuch a number of proprietors, firſt, to reduce 
the names in each liſt into alphabetical order, and then to enter 
all the proprietors names .in one book, whereby each name 
might, with much greater eaſe, be referred to; but it fo 
happened, that in tranſcribing ſo great a number of names, 
the name of the reſpondent, in the general alphabet was, by 
the miſtake of one of the clerks, made Edward Curzon ; and 
this miſtake remaining a long time undiſcovered, was carried 
on through the ſeveral extracts taken from the gener alphabet, 


where the firſt miſtake was made. 


By the general decreaſe of public credit, which ſoon af terwards 


happened, the appellants ſtock was greatly abated in value; 


and therefore it became neceſſary, to reduce the terms of the 
faid third ſubſcription, i in caſe of the ſeveral proprietors thereof; 

«cordingly i in September, 1720, the appellants came to a reſo- 
lution, in a General Court, to reduce the terms to 400. per 


. but the ſtock till abating in value, they by a ſub- 


ſequent 
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— ſequent reſolution, in a General Court, agreed, that no more 
er — money ſhould be demanded of the reſpective proprietors . gf 
the ſaid third ſubſcription ; but that they ſhould have ſtock for 
the money then paid in, at the rate of 100 J. ſtock, with the 
then Midſummer dividend of 10 J. per cent in ſtock, for every 
4007. ſo by them paid in: And theſe reſolutions, were after 


wards confirmed by Parliament. 


PP 
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In purſuance of which laſt mentioned reſolutions, and in 
order to give the ſeveral proprictors an opportunity of aſter: 
taining their right to the ſaid ſubſcription, and to claim” ſtock 

ariſing therefrom, conformable to the reſolutions; the appellants 
cauſed other books to be made, in an alphabetical manner, of 
the names of all the proprietors of the ſaid third ſabſcription, 
with proper columns, diſtinguiſhing the ſums paid on ſuch 
ſubſcription, and alſo the ſtock ariſing from, and to be given 
in lieu of the money ſo by them paid in, with blank columns, 
for each proprietor to ſubſcribe his name, in teſtimony of his 
claiming ſuch ſubſcription, and accepting the terms of the 
laſt P's ER inſtead of thoſe terms on which. the ſub- 
ſcription was firſt made, But the appellants clerk, who male 
ſuch alphabetical books, tranſcribing the ſame from the former 
alphabet, wherein the name of the reſpondent was firſt mil 
taken, and made Edward, carried on the miſtake into thoſe 
books; which was,manifeſtly involuntary, and not with defign 
to defraud. the reſpondent of the 10007. becauſe ſome of the 
former alphabets, referred to the folio in Mr. Webſter's caſh- 
book, where Eleanor Curzon ſtood entered, and admitted to 
have paid in 1000 J. for the firſt payment on the ſaid third 
ſubſcription ; and it no where appeared in any of the appellant 
books relative to the ſaid ſubſcription, that any money Wa 
ever paid to their Caſhier, by Edward Curzon, on account of 
ſuch ſubſcription ; neither could they diſcover, that there 
ever was any fuch perten; as Eahbara Curzon in bing. 
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i | of the aid ſubſcription, to claim her ſtock; for the 10000 
by her paid in, purſuant to the laſt reſolutions; ; ang upon 
q ſearching the alphabet of the ſaid ſubſcription, fn ing M 


| name not entered therein, but the name of Ed Curai, 


inſtead of Eleauor, and imagining that the orig: 4 liſts : 
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ſubſcribers were either deſtroyed, or not to be found, and that, 
thro' the largeneſs and confuſion of ſuch tranſactions, it would 
be difficult, if not impoſſible, for the appellants to rectify ſuch: 
miſtake, or to prove her a ſubſcriber in any of the ſaid liſts, 
ſhe refuſed to accept ſuch ſtock; and ſome time afterwards, 
brought her action againſt the appellants, on the plea fide in 
the Court of Exchequer, for the ſaid 1000/. as for monies 
received by the appellants for the uſe of the reſpondent ; and 


obtained judgment therein, for recovering the ſaid ſum, toge- 
ther with coſts of ſuit. 


Thereupon, the appellants exhibited their bill in the aid 
caſe as above ſtated, and founding their equity thereupon, and 


inſiſting, that the original liſts of ſubſcribers names fo delivered 
in were loſt, or concealed, by Mr. Knight, their late Treaſurer, 


or Caſhier, who had withdrawn himſelf out of the kingdom ; 


and therefore prayed a diſcovery from the reſpondent, whether 
ſhe did not ſolicit, or procure herſelf to be entered a ſubſcriber 
to one of thoſe liſts, for 1000/7. in the ſaid third ſubſcription, 
and in whoſe liſt in particular; and whether ſhe was not 
admitted as ſuch by Mr. Vebſter, their clerk ; and whether 
ſhe did not pay in the ſaid 10001. to Webſter, for the appel- 
lants uſe, for the firſt payment as aforeſaid ; and if ſhe did 
not claim, or come to claim, the ſaid ſubſcription, or the ſtock 
ariſing therefrom, purſuant to the ſaid reſolutions ; and if the 
appellants did not allow her to be a ſubſcriber, and readily 
offer to admit her claim thereto; and that ſhe might 
ſet forth her reaſons, why ſhe refuſed to accept the. ſame. 
And the appellants further inſiſted upon the a& of Parliament, 
7 Geo. 1. intitled, An att for making ſeveral proviſions to reſtore 


whereby it was provided, that upon the appellants making an 
addition of 331. 6s. 8 d. per cent. to the ſtock then allowed, 
or allowable, for the money paid in on the faid third ſubſcrip- 
tion, the ſame ſhould be in full diſcharge and ſatisfaction for 
the money ſo paid in; notwithſtanding any miſnomer, miſ- 
pelling or omiſſion of entry, of the money paid for the ſaid 
ſubſeription. Of which act, the appellants had not any oppor- 
nity of taking advantage, on the trial of the reſpondent's 

Vor. II. 1 action 


Court, againſt the reſpondent, for relief; ſetting forth their 


public credit, which ſuffers by the frauds and miſmanagements of 
the late Directors of the South-Sea Company and others ; 


W. Peere - 
Williams, 


T'. Bootle, 


T.Lutwyche, - 


C. Phipps. 
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action at law, it not/ having ' paſſed ſoon enough for thy 
purpoſe. And therefore the bill further prayed, that the 
reſpondent might be decreed, to accept ſtock in lieu of the 
ſaid 10007. ſo paid in as aforeſaid, according to the before 


mentioned reſolutions, and the proviſion of the faid act of 
Parliament. 


To this bill, the reſpondent Amed inſiſting, that there 
was no equity therein; and likewiſe inſiſting upon the judg- 
ment at law, obtained by her againſt the appellants. 


On the 17th of November, 1722, this demurrer was argued; 
when the Court thought fit to allow the ſame, and to dilmiſ 
the appellants bill, with coſts. 


From this 8 the Company appealed ; inſiſting, that the 
ſame was unjuſt ; inaſmuch as they were thereby deprived of 
the benefit of the reſpondent's anſwer, by which it would haye- 
appeared, that ſhe was a ſubſcriber in the ſaid third ſubſcrip- 
tion, and paid in the 1000/7. as the firſt payment on that account, 
and no other; and that her name was given in as a ſubſcriber, 
in one of the liſts of that ſubſcription, and duly entered as 
ſuch. That the name of Edward was inſerted, inſtead of 
Eleanor, meerly by the miſtake of one of the clerks, who 
tranſcribed the liſts, and this miſtake was helped by the laſt 
mentioned act of Parliament; but that act did not paſs ſoon 
enough, for the appellants to take any advantage thereof at 
law. That though the appellants were thus deprived of a legal 
advantage, of the ſeveral matters above ſtated, yet they were 
ſurely proper to be inſiſted on in a Court of Equity; as 2 
ground, why the reſpondent ought only to be entitled as a 
ſubſcriber, to the like proportion of ſtock, for her money paid 
in, as all other ſubſcribers were entitled, and not to have the 
money returned. And therefore it was hoped, that the order 
of diſmiſſion would be reverſed, with coſts, and that the 
reſpondent ſhould be obliged to anſwer, ſo as that the merits 
of the caſe might properly To brought in queſtion. | 


On the other fide it was only ſaid, that the order complainel 
of, was grounded upon, and agreeable to, the rules of equit) 


and good ee and that therefore the appeal ought to 
be diſmiſſed, with coſts. 
AccoRD- 
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. 


- ACCORDINGLY, after hearing counſel on this appeal, it was Co 


ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; Ry 45. 


PT 
and the order of diſmiſſion therein complained of, affirmed. eee 


Jour. vol. 22, 
p. 142. 


Eduard Wing feeld, Eſq. : - r 3 Appellant. Caſe 71. 
Richard JV baley, ** Nl Reſpondent. 
13th March, 1722. 


Y indenture, dated the 28th of April, 1662, Foliot Wing- Viner, vol. 4. 
feld, Eſq. afterwards Lord Viſcount Powerſcourt, in sa. vel. . 
conſideration of a marriage between him and the Lady Elixa- 854.05 38, 
beth his wife, eldeſt daughter of Roger, Earl of Orrery, and 4 —80 82 
- for other conſiderations therein mentioned, covenanted to levy * 
a fine, inter alia, of the manor of Benburb, in the county of 
| Tyrone, to the uſe of himſelf for life ; remainder to the firſt 
f and every other ſon of. the, marriage, in tail male; remain- 
) der to the ſaid Foliot Wingfield, in tail male general; remain- 
f der to- Lewis Wingfield, the appellant's father, in tail male 
d general; with other remainders over. And a fine was accord- 
t 
n 


ingly levied of the premiſſes, in Eaſter term following. 


1 On the 6th of January, 1692, the ſaid Foliot, Lord Viſcount 
1 Pruerſcourt, demiſed the ſaid manor of Benburb to Richard 
0 Chappel, Eſq. for twenty-one years, from the iſt of May then 
: next, at, the yearly rent of 2781. for the firſt three. years, and 
3 3781. per ann. for the remainder of the. term: And Cbappel 


id made leaſes thereof to ſeveral under-tenants, at a, very conſider- | 
ho able advanced rent. : F "I 8 
g The ſaid Richard Chappel, by his will, dated the 31ſt of 


January, 170 5, deviſed the benefit of this leaſe to the reſpon- 
dent, upon truſt, thereout to raiſe bool. for the teſtator s ſiſter 
and nieces; and then the remainder and benefit of renewal, 


to go to che reſpondent ; ; and he made Mary his wife exccu- 
trix. 


Fa 
In 


aint z m 22383 
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In November, 1706, Chappel wrote a letter to the Lady Pore 
court, detiring a new leaſe for a further term, and offering to 
pay whatever ſhould be thought reaſonable, by way of fine or 
advance; and much about the ſame time, ſome of the wo 
tenants, to whom he had agreed to grant new terms, havin 
applied to him for a renewal of their leaſes, he told them, that 
he himſelf had not renewed his own leaſe, and did not know 
that he ever ſhould. | 10 
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On the gth of March, 1706, Chappel died; but, jut! befor 
his death, he acquainted his wife, that he had made her execu- 
trix of his will; and declared, that he thought the 600] 
left to his ſiſter and nieces, too great a charge on the faid 
manor of Benburb ; and therefore directed her to pay 500, 
which he had by him in ready money, towards diſcharge of 
part thereof, in eaſe of the reſpondent, who was to pay the 
remaining 100/. And after Chappel's death, the reſpondent 
had free acceſs to his writings and papers, and frequently 
ſearched and examined the ſame. 
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In October, 1711, the reſpondent made a pegel in writ- 
ing to Lord Powerſcourt, offering to pay 500/. per ann. for 
the ſaid manor, from the expiration of the leaſe then in being; 
and application, for the ſame purpoſe, was made in the reſpon- 
dent's favour, to his Lordſhip, by the under-tenants of the 
manor, and alſo by Mrs. Chappel and one Mr. Dawſon, who 
married her niece; and Mrs. Chappel, in one of her letters, 
told his Lordſhip, that Mr. Chappel had deviſed the leaſe to 
. the reſpondent, in expectation of his Lordſhip's kindneſs; 
and faid, ſhe Lot in caſe his Lordſhip had any objections 
to the reſpondent, that ſhe might claini the preference; pro- 
vided ſhe had the reſpondent's r panes without which, Ly 
would not make the leaft offer. | 1 
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But Lord 88 coming to the Wart of r 
waſte and deſtruction committed by Chappel : and the reſpondent, 
in woods of conſiderable value, growing on the demiſed re- 
miſſes, Was, for that reaſon, unwilling to accept the offers 
made on the reſpondent's behalf, or to grant him a new leaſe; 
and having, about the ſame time, received propoſals from other 


Per rſons, and particularly from Mr. Thomas Richatdſot, — 
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was the faireſt bidder, a treaty | was ſet on foot with him, 
whereof the reſpondent had notice; and during ſuch treaty, 
vis. in November, 1712, Mr. Richardſon offered the reſpon- 
gent 8007. for his intereſt in the ſaid manor, but the reſpon- 
dent inſiſted . poſitively on 1000 J.; alledging, that there were 
ibout two years of his term then unexpired, that the clear 
profits, over and above the reſerved rent, amounted to 4001. 
fer ann. and that he valued his tenant- right at 5oo/. ; but 
Mr. Richardſon refuſed to give the 1000/7. conceiving the 
reſpondent's tenant-right to be precarions, and of no value. 


In conſequence of this treaty with Richardſon, Lord Power g 
court, on the 5th of December, 1713, executed a leaſe of the 
fid premiſſes to him for 21 years, to commence from the 
iſt of May following, at the yearly rent of 7oo/. 


Whereupon, on the 19th of October, 1714, the reſpondent 
exhibited his bill in the Court of Chancery in Jreland, againft 
Lord Powerſcourt, the ſaid Thomas Richardſon and others, 
ſtating the leaſe made to Chappe/ in 1692, and that before the 
year 1696, Lord Power ſcourt agreed, that Chappel ſhould hold the 
ſaid manor for 21 years, or three lives, to be nominated by him, 
his heirs or aſſigns, after the expiration of the ſaid former 


ſhould allow Chappel 10/7. per ann. for maintaining a ſchool, 


a ſchoolmaſter ; and that the tenants of ſix villages, adjoining 
to the premiſſes, which Lord Power ſcourt held by leaſe from 
| the Archbiſhop of Armagh, ſhould grind their corn at the mill 
of the ſaid manor : —That Cheppel, about three days before 
his death, had told the reſpondent, that Lord Powerſcourt had 
contracted with him for a renewal :—And that Rzchardſon 
had notice of ſuch contract; and therefore the bill prayed an 
injunction to ſtay proceedings at law, and that Lord Power/- 
court might be compelled to execute a leaſe to the reſpondent, 
according to the ſaid contract. FR 


Lord Powerſcourt, by his anſwer to this bill, confeſſed the 
leaſe in 1692 ; but denied, that he ever made any ſuch agree- 
ment or contract with Chappel for renewal ; and Richardſon, 


by his anſwer, denied, that he had any notice of ſuch agree- 
1 — 


leaſe, under the ſame yearly rent; and that Lord Power ſcourt 


and ſix acres of land, with a houſe and garden, for maintaining 


5 * ment 
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ment 6r'contra@; at or | before the execution of the n made 
to hin. oh | 


On the 11th of November, 1714, the reſpondent filed 2 
ſupplemental bill; and, for new matter alledged, that a con- 
tract was found amongſt Mr. Chappel's papers, under Lord 
Powerſcourt's hand and ſeal, dated the 17th of November, 
1696; whereby it was agreed, that Chappel, after the deter- 
mination of the former leaſe, ſhould hold the aid manor, 
with the appurtenances, for 21 years, or during the natural 


lives of ſuch three perſons, as ſhould be nominated by him, 


under the yearly rent of 4187. and that the tenants of the 
faid fix villages, ſhould grind at the faid manor mill. 


Lord Powerſcourt, after a view and peruſal of this alledged 
contract, put in his anſwer ; and denied, that any ſuch deed 
or contract for renewal, was ever executed by him: And Mr. 


Richardſon denied, that he had any notice thereof, before his 
taking the ſaid leaſe. 


On the 13th, 14th and 15th of July, 17 15, the cauſe was 


heard; when the Lord Chancellor ordered the following iſſues 


to be tied. by a Jury of the county of Monaghan : —iſt, Whe- 
ther the deed, dated the 17th of November, 1696, was the 
act and deed of the Lord Powerſcourt, or not? 2dly, Whether 
Richardſon had notice, at or before his taking the faid leaſe 


from Lord Power ſcourt, that Chappel or the reſpondent had 


any further intereſt, than the leaſe for 21 years, commencing 


at May, 1693 ? 


Afterwards, Lord Powerſcourt, on affidavits of the value 
of the land, moved, that the iſſues might be tried at bar; 
and the rather, for that by the depoſitions of the reſpondent 
witneſſes it appeared, that the - ſaid contract, if genuine, Was 
executed in Dublin: But the Court ordered the iſſues to be 
tried at Dundalk, in the county of Louth, at the next Aſſizes, 
which were to be held on the 28th of the fame month. ; fo that 


twelve days only were allowed to prepare for a trial of ſuch 
conſequence. | 


/ 


The idee were accordingly tried, and the e und 00 


ee for renewal, to be the Lord Power/conrt's act K 
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Jed; on the evidence of mean perſons, who ſwote only to 
amilitude of hands; but that Nichardſon had no notice, at or 
before the taking of his leaſe. 


On the 25th of June, 1716, Lord Powerſcourt moved for 
a new trial; and fome affidavits were read, to ſhew there was 
great reaſon to believe, that the ſaid deed of the 17th of 
November, 1696, was forged; but the Court refuſed to grant 
2 new trial. | 


On the 28th, 2gth and 31ſt of January, 15 15, the cauſe 
was heard on the equity reſerved; when the Court took time 
to conſider of the matter, until the 3d of February following: 
but in the mean time, Lord Power/court died without ifſue, 


miſſes came to the appellant, as heir male of the ſaid Lewis 
Wing field. However, on the faid 3d of February, the Court 
decreed, that the Lord Poewerſcourt ſhould perfect a leaſe to 
the reſpondent, purſuant to the contract: But as to the aid 
Thomas Richardſon, it was ordered, that the bill ſhould be 
diſmiſſed, and the injunction diſſolved; and this decretal order 


February, 17 17. 


The reſpondent, on the 5th of June, 1718, exhibited a bill 
of revivor againſt the appellant, as heir at law ef the faid 
Lord Powerſcourt ; ſetting forth the former proceedings, and 
praying, that the ſaid ſuit, ſo abated, and all the orders and 
proceedings had therein, might ſtand revived againſt the appel- 


. 


lant, 1 | 


To this bill, the appellant put in an anſwer and plea; 
ating, by his anſwer, that Lord Powerſeourt died the day 
before the decree was pronounced ; and, as to that part of the 
bill, which prayed that the cauſe might be revived againſt 
him, he pleaded the ſaid indenture of the 28th of April, 
1662, and the fine levied thereon ; and that by virtue thereof, 
the appellant, upon the death of Lord Power ſcourt, without 
ue, became ſeiſed of the premiſſes, as a remainder-man in 
tul, and nat as heir at law to Lord Powerſcourt. 


on the 24 of February at night ; upon whole death, the pre- 


was accordingly drawn up and paſſod, as of the 3d day of 
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— On arguing 'this plea, on the 26th of June, 1718, the Lord 


1722. 


— 


an ejectment in the King's Bench in Jreland, for the ſaid 
lands, and obtained a verdict and judgment againſt the reſpon. 


ſave only, that by this anſwer, the appellant admitted he has 
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Chancellor ordered the ſame to be over-ruled, and that the 
cauſe ſhould ſtand revived againſt the appellant ; which order 
was afterwards, on the 24th of November following, affirmed 


by the then Commiſſioners for hearing and determining cauſes, 
in the abſence of the Lord Chancellor. 


* Eaſter term, 17 18, the ſaid Thomas Richardſon IR 


dent : And che reſpondent having brought a writ of error, in 
the oy 8 — at Me an the ſaid judgment was there 
n dg * 


The 3 having diſmiſſed his ſaid bill of revivor, he, 
on the 17th of July, 1719, brought an original bill againſt 
the appellant and the ſaid Richardſon; ſetting forth the pro- 
ceedings in the former cauſe, and that he was adviſed, he 
could not proceed on the faid bill of revivor, in regard the 
appellant claimed under a ſettlement, and not as heir by deſcent; 
and further ſetting forth, that the leaſe made to Mr. Richard- 
n, was in truſt for the appellant ; and therefore praying, that 
he might have the full benefit of all the proceedings had in 
the cauſe againſt the late Lord Power/court, in his life-time, 
and might be at liberty to make uſe of the pleadings, depoſi- 
tions and other proceedings therein ; and might alſo have the 
benefit of the ſaid decree, and an account .of the value of the 
lands, and of Lord Powerſconrt's perſonal eſtate. | 


To this new bill, the appellant put in an anſwer and plea, 
to the ſame effect, as his anſwer and plea to the bill of revivor; 


fufficient aſſets on Lord Powerſcourt in his hands. 


On the 24th af November, 1719, this plea came on to be 
argued ; when it was ordered, that the ſame ſhould ſtand for 
an anſwer ; and that the benefit thereof ſhould be reſerved, bo 


the hearing of the cauſe. 


The cauſe being at iſſue, witneſſes were examined on both 
fides ; and, by the concurring teſtimony of ſeveral witneſs, 


as well as from many ſtrong circumſtances in the cauſe, there 
wi 
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was great reaſon to ſuſpect the reality of the alledged contract, 
of the 17th of November, 1696 ; and good ground to believe, 
that the hand of Lord Power ſcourt had been counterfeited : 

And the cauſe coming afterwards to be heard on the 27th of 
January, 1721, before the Lord Chancellor ; the appellant's 


counſel offered to read ſeveral new proofs, taken in this cauſe, 


againſt the validity of the ſaid alledged deed of November, 
1696 ; but his Lordſhip refuſed to admit any ſuch new proof, 
alledging, that the verdict found in the life-time of the Lord 
Powerſcourt, was obligatory on the appellant ; and therefore 
his Lordſhip was pleaſed to decree, that the appellant ſhould 
execute a leaſe for three lives of the premiſſes to the reſpondent, 
purſuant to the ſaid articles of the 17th of November, 1696 ; 
and that the ſaid Thomas Richardſon and the appellant ſhould 
account with the reſpondent, for the rent reſerved upon the 
leaſe made to Richardſon, over and above the rent payable by 
the reſpondent, from the commencement of the ſaid leaſe; 
and that Richardſon ſhould, from time to time, account with 
and pay to the reſpondent, his heirs and aſſigns, the ſurplus 
rent reſerved on the faid leaſe, over and above the 418 J. pay- 
able by the reſpondent ; and decreed coſts againſt the appellant, 


but diſmiſſed the bill as to the ſetting aſide * s leaſe, 
without coſts. 


By a ſubſequent order of the gth of April, 1722, it was referred 
to a Maſter, to prepare and ſettle the draft of a leaſe, to be 
executed by the appellant, purſuant to the ſaid decree. Which 
draft the Maſter accordingly ſettled, and thereby the appellant 
was made to covenant, that the reſpondent ſhould enjoy the 


incumbrances whatſoever. 


From this decree, and all the other orders, the appellant 
zppealed ; inſiſting, that in a cauſe of ſuch conſequence, the 
trial ought to have been at bar, and by a Jury of the. proper 


the contract inſiſted upon was liable to ſeveral objections, and 
ꝓppeared ſuſpicious from many circumſtances and poſitive oaths. 
Beſides, this contract, if any ſuch really exiſted, was voluntary 
and without conſideration, lay dormant for many ycars, and 
was neyer inſiſted on by Mr. Chappel, with whom it was 

lol. TE" - 22 ſuppoſed 


demiſed premiſſes, freed and diſcharged from all leaſes and 


county; and that a new trial ought to have been granted, as 


R. Ray mond. 
S. Mead. 
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T. Lutwyche. 
C. Talbot. 
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ſuppoſed to have been made; and therefore the appellant; 
plea, ought to have been allowed, and the bill, in conſequence, 
to have been diſmiſſed. That the refpondent, by his ney 
bill, admitted that the proceedings in the former ſuit were 


abated by the death of Lord Powerſcourt, and could not 
regularly be revived againſt the appellant ; and therefore tho: 


proceedings, ſo abated, could never ſerve as a foundation for 
decreeing a ſpecific performance againſt the appellant, who did 
not claim either as heir, or repreſentative of the Lord Power. 
court. That the reſpondent having brought an original bill 
againſt the appellant, and witneſſes having been examined on 
both ſides, the appellant ought to have had the benefit of the 
depoſitions taken in this cauſe; and the new evidence againſt 
the validity of the alledged contract, ought to have been 
admitted, that the Court might judge whether there was not 
ſufficient ground to direct a new trial. That the appellant 
ought not to be bound by the verdict, found againſt Lord 
Power ſcourt in his life-time ; and tho' the contract had been 
free from all ſuſpicion, yet a ſpecific performance thereof ought 
not to have been decreed againſt the appellant, who did not 
claim by defcent from Lord Powerſcourt, but under the deed 
and fine of 1662; and the rather, becauſe a ſpecific execution 
was, in this caſe, become impracticable thro' the fault of the 
reſpondent, who let the ſuppoſed contract lie dormant, without 
giving Mr. Richardſon any notice thereof, though the treaty 
between him and Lord Powerſcourt, was carried on with 
the reſpondent's privity: So that there was no reafon for a 
Court of Equity to interpoſe, but the reſpondent ought to 
have been left to ſeek his remedy at law, againſt Lord Powerſ- 
court's repreſentatives, who had ſufficient aſſets; and it was 
humbly apprehended, that there was no reaſon to decree 2 


ſpecific performance even againſt Lord Powerſcourt, but that 
the reſpondent ought to have been ſent to law, to recover his 


damages againſt him in an action of covenant, on the fad 
alledged deed or articles: And therefore it was hoped, that 
the ſeveral orders would be reverſed, and the reſpondent's bull 
diſmiſſed. 


On the other fide it was ſaid, that the trial was in the long 
vacation, that Lord Power/court had occafioned great dela), 


and was in a very decaying condition; and that, for theſe - 
= | | | Other 
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other reaſons, the Court was induced to put the cauſe. off till 


the then next aſſizes. That the Jury was ſo far from being of 3 


in improper county, that the county firſt named, was altered 
to the county of Loth, upon the Lord Powerſcourt's petition. 
And as to a new trial, there was no colour to grant one, the 
contract being proved in the moſt conſiſtent and plain manner, 
by many witneſſes of fortune and undoubted reputation; and 
the verdict remaining wholly unimpeached, except by the 
affidavit of one Brown, which was in itſelf, and from undoubted 
proof, inconſiſtent and impoſſible to be true. That this con- 
tract was not voluntary, but entered into on very valuable 
conſiderations, vis. the building a bridge, a ſchool-houſe, 
and many other houſes, and making other improvements on the 


conſiderations of theſe buildings and improvements, had been 
performed to the value of 1000/. Neither did this contract lie 


May, 1714, and within five months afterwards, the reſpon- 
dent exhibited his bill for a diſcovery of it, not having then 
found the fame ; but this inconſiſtency could not be wondered 


not inſiſting on the contract, tho' he. was dead eight years 
before any one could, or at leaſt need to have inſiſted on it. 
That if the appellant had claimed as heir at law, the bill of 
tevivor would certainly have been proper; but as he claimed 


proceed by original bill, in the nature of a bill of revivor; and 
it was conceived, that the verdi& and decree againſt Lord 
Preverſcourt, ought to bind the appellant who came in under 


upon an eſtate tail limited to him, whereas the reſpondent's 
teſtator was a purchaſor for a valuable conſideration. That the 
depoſitions in the cauſe were uſed on both ſides, except ſuch 


objected, having with great care and juſtice, and extraordinary 
caution, examined as to that point, before the verdict was 
confirmed; and therefore would not allow an inſtrument, ſo 
proved and eſtabliſhed, to be again drawn into queſtion by a 
new examination, That whoever claims under a voluntary 
ſettlement, is bound by any leaſe, ſale, or mortgage, executed 
alter ſuch ſettlement by the perſon who made it: And as a 


45 decrec 


premiſſes, beſides an advanced rent of 4o/. per ann.; and the 


dormant for many years, for it was not to be performed till 


at, when it was obſerved, that Chappel was complained of for 
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under a voluntary ſettlement, the reſpondent was obliged to 


a voluntary ſettlement made by his Lordſhip, - and expectant 


as tended to ſet aſide the verdict; as to which the Court 
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eſpecially, where, as in the preſent caſe, the perſon againſt 


was contented with ſuch an execution of the agreement, the 


Caſes in Parliament. 


decree againſt a perſon making a voluntary ſettlement, will 
bind him claiming under it, ſo will a verdi& alſo; and 


whom the verdict was obtained, was tenant in tail, and where 
the ſettlement itſelf was dormant and concealed. And as to 2 
ſpecific performance, it was ſo far from being impracticable, 
that it was highly juſt and reaſonable ; for Richardſon's leaſe 
being for 21 years, and the reſpondent's for three lives, were 
not inconſiſtent, the leaſe for lives being a greater intereſt in 
law, and what might probably ſurvive the other; it was 
therefore, in ſuch caſe, abſolutely. neceſſary, to (entitle the 
reſpondent to the ſurplus rent during Richardſon's leaſe, and 
to the lands after the expiration of it; and if the reſpondent 


appellant had no reaſon to complain, eſpecially ſince he was 
Lord Powerſcourt's repreſentative in every capacity, as heir at 
law and under the ſettlement, and as ſole executor and refiduary 
legatee ; beſides, the reſpondent conceived he had a right in 
equity to the lands, and ought not to be put to ſeek a ſatisfac- 
tion in damages, out of the aſſets of Lord Powerſcourt, for the 
breach of his agreement: And, therefore it was hoped, that 
the decree would be affirmed, and the © n with 


exemplary coſts. 


Bur after hearing counſel on * appeal, it was S ORDERED 
and ADJUDGED, that the orders and decrees of the 3d of 
February, 1717, the 19th of November, 1719, and the 27th 
of January, and gth of April, 1721, complained of in the ſaid 
appeal, ſhould be reverſed ; and that the reſpondent's bill in 
the Court of Chancery in Jreland, ſhould be diſmiſſed. 


Taſtes in Parltament. 


The Right Honourable Cadwallader,) 
Lord Blany, in the Kingdom off 
Ireland, and Mary, Lady Dowager } Appellants. Caſe 72. 
Blany, Relict and Adminiſtratrix of 
William, Lord Blany, deceaſed, - J 


Nichelas M. ahon, Eſq. and Elinor his 
AWing 5 5s 35 #6 399 9m #4 


Ek 


Reſpondents, 


Et e Contra. 


27th March, 1723. 


ENRY Vincent, Lord Blany, deceaſed, father of the Viner, vol. 125 
reſpondent Elinor, and uncle of the appellant Lord Blany, nr = 5 


being ſeiſed, part in fee-fimple, and part in tail, of a 1 
ſderable eſtate, in the county of Monaghan, in Ireland; by 2 f4 ca, ab. 
deeds of leaſe and releaſe, dated the 23d and 24th of November, 758. cl. 5. 
1687, between himſelf of the firſt part, the Right Honourable 

Lord Egrbes, and Thomas Moore, Eſq. of the ſecond part, 

and Peter Purify and Feffry Lyone of the third part; did, in 
confideration of a marriage had between him and Lady Mar- 

garet his then wife, eldeſt daughter of the ſaid Thomas Moore, 

and of 2000 J. marriage-portion, and in purſuance of articles 

before marriage, convey to the ſaid Lord Forbes and Thomas 

More, all thoſe the ſeveral manors of Mucknoe and Caſtle-Blany, 

and alſo the plough-lands of Bally/acky and Ballytean, and all 

other the ſaid Lord Blany's lands, tenements and hereditaments, 
whatſoever, upon the truſts following, viz. to the uſe of him 

the ſaid Lord Henry for life; and as to the Caſtle and houſe 

of Caſtle-Blany, and out-houſes, gardens, cloſes and demeſnes, 

thereto belonging, to the uſe of Lady Margaret, for her life : 

and to the further intent, that the ſaid Lady Margaret, in 

caſe ſhe ſhould ſurvive Lord Henry, might have, receive and 

take, one yearly rent-charge of 400/. iſſuing out of the Lord- 

ip of Mucnoe, during her life, in full ſatisfaction of all 

lower, thirds, Sc. And as to the ſaid lordſhips and manors, 

ter the death of Lord Henry, to the uſe of his. firſt and every 

ther ſon, in tail male and for want of ſuch iſſue, to the uſe 
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of William Blany, Eſq. brother of Lord Henry, and his iſſue 
male; and for want of ſuch iflue, to the right heirs of Lord 
Henry, for ever Provided, that if Lord Henry ſhould die 
without iſſue male, the truſtees ſhould ſtand ſeiſed of all the fid 
lordſhips and manors, &c. ſubject to the faid 400. per ann. 
rent- charge, to the uſe and intent, for raiſing portions and 
yearly maintenance, out of the rents, iſſues and profits of the 
premiſſes, for daughters, as follows: v2z. if there be but one 
«« daughter, then for the raiſing of 3 ooo. ſterling, portion 
% for her, out of the rents, iſſues and profits of the ſaid land; 
% and premiſſes, to be paid unto her at her age of 18 yer, 
* or day of marriage, which ſhall firſt happen; and if there 
ebe more, then for the raiſing of the ſum of 4000/. ſterling, 
Leto be likewiſe raiſed out of the rents, iſſues and profits, of 
* the ſaid lands and premiſſes; the eldeſt daughter to receive 
the ſum of zoo. ſterling, more than any other of the (aid 
<< daughters, and the remainder to be equally divided between 
<< the ſaid younger daughters; the ſaid ſeveral portions to be paid 
<< to them reſpectively, at their ſeveral ages of 18, or days 
«© of marriage, which ſhall firſt happen. And if it ſhall 
* happen, that any of the ſaid daughters ſhall die, before they 
<« are married, that then the ſaid portion of ſuch daughter or 
daughters, ſo dying unmarried, ſhall ſurvive and be paid to 
the ſurviving daughter, if but one, or to and among the 
„ ſurviving daughters, if more than one, equally to be divided 
e between them, and paid to them in manner and form afore- 
* fſaid, together with their other portions. And, to the further 
* uſe and intent, that each of the ſaid daughters ſhall, until 
<< their ſeveral and reſpective portions be fatisfied and paid unto 
„ them, as aforeſaid, receive out of the premiſſes, over and 
„ above their ſaid reſpective portions, for their ſeveral and 
reſpective maintenances, the yearly ſums hereafter mentioned 
« (that is to ſay) 301. ſterling per ann. to each of them, 
until they reſpectively attain the age of 10 years, and from 
thenceforth, the yearly ſum of 50/7. ſterling, to each alf 
* them, until their ſeveral and reſpective portions be ſatisfied 
and paid unto them, in manner and form aforeſaid.” 


In this deed there was a covenant from Lord Henry, to lei) 

a fine of the premiſſes to the ſaid Lord Forbes and Thomas 
Moore, or one of them, by ſuch name and names, quantit), 
quality, and contents of acres, as they ſhould think fit ; I 
8 FIR | make 
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make them tenants: of the frechold, till a recovery ſhould be 
hid of the premiſſes, or any part thereof, to the ſaid Peter 
Purify and Feffry Lyone, to the uſes in the ſaid deed ex- 
preſſed. e And in Michaelmas term, 1687, a fine and re- 
covery was levied and ſuffered accordingly. 


In 1689, Lord Henry died, without iſſue male; leaving two 
daughters, Elizabeth and the reſpondent Elinor; Elizabeth 
died about three years afterwards, 'and thereby the reſpondent 


father's death, became entitled to the 4000. portion and 
maintenance, according to the above proviſo. 


On the death of Lord Henry, the title deſcended to the 
above named William Blany, his brother, who, under the limi- 
tations of the above ſettlement, became entitled to all the 
faid premiſſes ; and accordingly held and enjoyed the ſame till 
1706, when he died, leaving the appellant Lord Blany, his fon 
and heir; who, by his mother the appellant Lady Mary, as his 
guardian, or otherwiſe, became poſſeſſed of the ſaid premiſſes. 


parties who ſo poſſeſſed from the death of Lord Henry, neglected 
and refuſed to pay the reſpondent Elinor, her maintenance of 
30 /. per ann. for ten years, and 501. per ann. for eight years; 


age of 18 years, which was in the year 1707: And ſhe having, 
in the year 1709, intermarried with the other reſpondent 
Nichalas Mahon, they, in June, 1710, exhibited a bill in the 
Court of Chancery in Tre/and, againft the appellants, and the 
truſtees of the ſettlement, and alſo againſt Charles Deering, Eſq. 
and Lady Margaret Blany his wife, who was the relict of Lord 


deed of ſettlement; and that the ſaid Deering and Lady 
Margaret, had ſold the 4007. per ann. charged on the eſtate 
during the life of Lady Margaret, to Lord William Blany, who 
had mortgaged the premiſſes to Deering and Lady Margaret 
for 2000 J. which, with other pretended prior incumbrances 
bought in, and of which aſſignments had been taken, were 


dents demands ; tho' the ſaid purchaſe of 4950/7. per ann. if 
made, was merged in the eſtate, and the other pretended 
Sf incumbrances 


Elinor, who was about three months old at the time of her 


The truſtees of the ſaid ſettlement declining to act, the 


and alſo to pay her ſaid portion of 4000/. when ſhe attained her 


Henry, and ſeveral others; ſetting forth, inter alia, the faid 


ntended to be ſet up, to poſtpone the payment of the reſpon- 
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incumbrances had been long fince diſcharged, by the rents and 


— profits of the premiſſes; and therefore praying, that the 


truſtees might execute their truſt; that the premiſſes might 
be ſold to pay the reſpondents demands; and that the appel- 
lants might account for the profits. 


The appellant Lady Mary, and the ſaid Charles Deering, and 
Lady Margaret his wife, by their anſwer to this bill, admitted 
the reſpondent Elinor to be the ſurviving daughter and heir of 
Henry, Lord Blany ; and that ſhe was married to the other 
reſpondent, and entitled to the ſaid portion and maintenance, 
according to the ſettlement: But the appellant Lady Mary, 
denied that Lord Henry was ſeiſed in fee of the premiſſes; for 
ſhe infiſted, that he was only ſeiſed thereof as tenant in tail, 
by virtue of a ſettlement made in 1662, by Richard Blany, Eſq. 
afterwards Lord Blany, who was the father of Lord Henry, 


and was ſeiſed in fee of the premiſſes; and that therefore, not- 


withſtanding Lord Henry s ſettlement in 1687, only 2000 acres 
of the premiſſes therein compriſed, were charged with the 
ſaid portion, (tho' the premiſſes in all were 20, ooo acres) the 
fine and recovery containing no more; and ſhe alſo inſiſted upon 
ſeveral incumbrances, which ſhe was adviſed; were . payable 
before the reſpondents demands. All the defendants 
admitted, that Lord William had purchaſed the 400 J. per ann. 
rent- charge, for 2200 J. and mortgaged the premiſſes for the 
ſame to Deering and Lady Margaret; who thereupon levied a 
fine of the rent-charge to truſtees, for the uſe of Lord William. 


In September, 1713, the reſpondents filed a ſupplemental bill, 
reciting the former, and ſetting forth, that on view of the 
ſettlement, Lord Henry appeared to have been ſeiſed in fee of 
Ballylacky, and other lands, not mentioned in the former bill; 
and that tho' it was pretended, he was but tenant in tail of the 
premiſſes, which were in all 20,000 acres, and therefore could 
charge the ſaid portion on no more than the 2000 acres paſſed 
by the fine and recovery, yet all the faid lands were chargeable 
with the reſpondents demands ; and therefore prayed, that the 


ſaid * might be ſold, and the portion and maintenance 
paid. 


The appellant Lord Blany (being * as) and the other 


appellant Lady Mary, anſwered this ſupplemental bill ; - 
inſiſte 
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inſiſted, that Lord Henry was but tenant in tail male by the 
deed of 1662, and therefore could charge no more of the 
premiſſes with the reſpondents demands, than the 20 meſſuages, 
10 tofts, 200 cottages, 200 gardens, and 2000 acres of land, 
compriſed in the faid fine and recovery; and that though 


left out of the ſaid fine, were not liable to the reſpondents 
demands. 


On the 27th and 29th of Fanuary, and 3d and 6th of Febru- 
ary, 1718, the cauſe was heard before the Lord Chief Baron 


Gilbert, Mr. Juſtice Macartney, and George Warburton, Eſq. 
three of the Commiſſioners for hearing Cauſes; who ordered 


and decreed, that the reſpondents ſhould have and recover 
40007. with intereſt, from the time it became due by the 
ſettlement; and alſo the maintenances of 3o/. and 50 J. per 
ann. with intereſt for the ſame, to be charged on the 20 
meſſuages, 10 tofts, 200 cottages, 200 guardens, and 2000 
acres of land, in Mucknoe, Caſtle-Blany, alias Ballylurgan, 
Ballylacky and Ballytean, compriſed in the fine, equally and in 
proportion, to each denomination in the ſaid fine mentioned, and 
alſo to be a charge on the remaining part of the lands of Bally- 
lacky : But the Lady Margaret's jointure was to be a charge, 
prior to the reſpondents demands, on all the lands charged 


aſcertain the value of the premiſſes, and whatſoever remained 
after payment of the ſaid 400/. per ann. to Lady Margaret, was 
to be paid to the reſpondents ; and if they ſhould not be paid 
their principal, intereſt and coſts, before the death of Lady 
Margaret ; then it was ordered, that the premiſſes ſhould be 
old, after her death, to diſcharge the reſpondents demands, the 
denominations chargeable therewith to be ſet out by two ſur- 
veyors. And in order to aſcertain, whether the manor of 
Mucknoe was liable to the reſpondents demands, an iſſue was 
directed to be tried in the county of Monaghan, whether all 
the lands under the territory of Mucknoe, were part and parcel 


nanor by itſelf. 


The reſpondents, inſtead of trying this iſſue, petitioned for 
2 re-hearing; alledging, that if the cauſe was fully laid before 
Vol. II. 6 B the 


the whole lands were above 20, ooo acres, yet ſuch as were 


therewith by the deed of 1687; and referred it to a Maſter to 


of the reputed manor of Caſtle-Blany, in 1662, or a reputed 
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the Court, the ſacts, as to Mucknoe being a ſeparate manor, 
and liable, would appear too plain, to require any ſuch iſſue 


to be directed. Accordingly, the cauſe was re-heard on the 


24th of February, 1719, and 26th and 27th of May, 1720 
before the Lord Chancellor; when the reſpondents produced: 
patent 9 Fac. I. anno 1611, impowering Edward Blany, Knt, 
to name Mucknoe a manor; and alſo ſeveral deeds and fines, 
levied in the years 1658, 1687, and 1695, by Lord Eduard 
Lord Henry and Lord William, the appellant's father, wherein 
Mucknoe was paſſed as a ſzparate manor from Caſtle-Blany; but 
the appellants inſiſting, that it paſſed by the deed and fine in 
1662, as parcel of the manor of Caſtle-Blany, and was there. 


fore intailed ; tho' the fact was proved otherwiſe, by the before 


mentioned patent, deeds and fines, and tho' Mucinoe was not 
by any denomination or deſcription, mentioned in the faid deed 
or fine of 1662, yet the appellants {ſtill inſiſted on a trial at 
the peril of coſts. Whereupon, the decree of the 6th of 
February, 1718, was affirmed, except as to the iſſue thereby 
directed; which was altered as follows, viz. — Whether the 
territory of Mucknoe, in the pleadings mentioned, wes intailed 
by the deed bearing date, the 19th of January, 1662, m the 
pleadings alſo mentioned? And this iſſue was ordered to be tried 
by a Jury of the city of Dublin, at the bar of the Court of 


Common Pleas. 


This iſſue was accordingly tried, on the 4th of July, 1720, 


before Mr. Juſtice Macartney and Mr. Juſtice Gore ; when the 


Jury returned the following verdict, viz. We find the territory 
of Mucknoe, in the pleadings mentioned, was not intailed by 
the deed, dated 19th of January, 1662, in the pleadings alſo 


mentioned. | 


On the 12th of the ſame month of Fuly, the cauſe was heard 
on the certificate of the ſaid verdict, when the verdict was con- 
firmed; and it was ordered, that the reſpondents demands 
ſhould remain a charge on the territory of Mucknoe, ſubſequent 
to the Lady Margaret's jointure ; and the ' Maſter was to 
aſcertain the value of the lands, purſuant to the former decree; 
and an injunction was ordered to put the reſpondents in poſ- 


ſeſſion of the territory of Muchnoe, Cc. unleſs cauſe; which 


injunction was diſcharged on the 16th of Fuly, 1720. 
The 
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The appellant Lord Blany made no objection to the verdict 


or decree, except as to intereſt ; which, being decreed at 1o/. 
per cent. though it was the lawful intereſt due on the reſpon- 
dents demands, he hoped to have leſſened ; and therefore 
petitioned the Court for a re-hearing, as to that point only ; 


and the cauſe being accordingly re-heard, on the 15th of Novem- 


ber, 1720, the Lord Chancellor ordered intereſt for the ſaid 
portion and maintenance, at 8/. Fer cent. only. 


The Maſter accordingly procceded to take the account ; and 
by his report, dated the zoth of January, 1720, he certified, 
that there was due to the reſpondents for portion and mainte- 
nance, and intereſt at 8/7, per cent. to the 14th of November, 


1720, 93554. 125. 


confirmed ; and it was then ordered, that the reſpondent ſhould 
accordingly have' and recover againſt the appellants, out of 
the lands in the former orders mentioned, the balance fo 
reported due, with intereſt for the ſame, to the ſaid gth of 
March, 1720; which being 1101. 18s. and added to the for- 


intereſt, to remain a charge on the 20 meſſuages, 10 tofts, 
200 cottages, 200 gardens, and 2000 acres in Mucknoe: and 
Caſtle-Blany, alias Ballylurgan, Ballylacky and Ballytean, com- 
priſed in the fine levied in the year 1687, equally, and in 
proportion to each denomination ; and alſo to be a charge on 
the remainder of the lands of Ba/lylacky, and the territory of 
Mucknoe ; Lady Margaret Blany's jointure, to be a charge prior 
on all the lands of Mucknoe, and the houſe and demeſnes of 
Caftle-Blany. | 


From all theſe decrees and orders, both parties appealed ; 
and, in ſupport of the original appeal, it was infiſted, that the 
ſecond ifſue, directed by the order of the 27th of May, 1720, 
dix. Whether the territory of Mucknoe was zntailed by the deed 
of the 19th of January, 1662, was not properly triable by a Jury, 
being rather a point of law, than a matter of fact, or at leaſt 
lo complicated, as not to be fit for the enquiry of a Jury ; nor 
could the point intended, be well tried on this ifſue, becauſe 
the fine was omitted, by which the eſtate paſſed, and which 

COntrl- 
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This report was, on the gth of March, 1720, abſolutely 


mer, made in the whole 94667. 10s. The ſaid ſum, with 


P. Yorke. 
C. Taldot. 
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contributed as much to the creating of the intaiſ as the deed: 
Beſides, the trial ought to have been by a jury gf. the county in 
which the lands lay, the matter in queſtion being only, whether 
Mucknoe was parcel of the manor of Caſtle-Blany. That by 
the deed of 1687, the portions and maintenances were to he 
raiſed out of the rents, iſſues and profits of the eſtate ; and 
Lord Henry, who made that ſettlement, intending to continye 
the eſtate in his name and family, expreſſly provided, that if 
the profits of the eſtate ſhould not be ſufficient to anſwer the 
ſaid payments, in their full proportion; then the truſtees 
ſhould diſtribute: the profits towards payment of the portions 
and maintenances, as to them ſhould ſeem convenient, and 


that they might give preference to ſuch payments, as the 


exigency of the occaſion ſhould require; and it was fully in 


R. Raymond, 
T.Lutwyche, 


proof, that the yearly rents and profits of the eſtate, were not, 
for many years, ſufficient to pay the yearly intereſt of the 
incumbrances, prior to the reſpondents demands ; and there- 
fore ſo high an intereſt as 8 J. per cent. per ann. ought not 
to have been decreed for the portion, or any intereſt for the 
maintenance.—That the rents of the premiſſes, ought not to 
have been decreed to be applied towards ſatisfaction of the 
reſpondents demands, till the prior incumbrances had' been 
firſt ſatisfied ; and that the appellant Lord Blany, being tefant 


In tail, there was no reaſon to reſtrain him by any interlocutory 


order, from felling the woods. 


To this it was anſwered on the other fide, that ifſues are 
frequently directed, wherein matters of law are intermixed 
with matters of fact, and yet are very proper; becauſe the 
Judges, in their charge to the Jury, always explain to 'them 
what the law will be, if they find the facts: So in this'cafe, 
if they believed Muchnoe to be a reputed manor of itſelf, they 
were to find it was not intailed by the deed of 1662 ; but, if 
it was part and parcel of another manor, intailed by that deed, 
that then it was intailed. That as to the fine being made 
part of the iſſue, it could by no means be neceſſary; ſince the 
fine and deed was but one conveyance, and the intail was 
created by the deed: Beſides, it appeared ſo plainly by the 
deeds, records and other evidence, that Mucknoe was a diſtind 
eſtate from Caſtle-Blany, that no ifſue need to have been direCt- 


ed; and it was not pretended, but that the iſſue was fairly and 


fully 
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fully tried upon the merits, and therefore the appellants acqui- 
eſced in it, without any application for a new trial: And the 
Court ordered the trial to be by a Jury of the City of Dus in, 
in order that the cauſe might be tried by an impartial Jury; 
the appellants having too great intereſt in the county of Monag- 
ban, where the lands lay, to expect a Jury entirely impartial, 
That there were no incumbrances proved prior to the reſpon- 
dents, as to which there were proper parties before the Court 
for relief; ſave only ſuch as had been paid by Lord William 
or others, out of the profits of the eſtate, or by the perſonal 
eſtate of Lord Henry, and except Lady Margaret's rent-charge 
of 400 J. per ann. bought in by Lord William, and kept on 
foot as a charge by the appellants, and 500/. due to the 
executors of Mrs. Bladen; for the firſt of which, proviſion 
was made by the decree; and as to the latter, the reſpondents 
had allowed a deduction for the intereſt of it ; and upon a fale 
of the premiſſes, there would be ſufficient to diſcharge that 
and all other incumbrances. As to the exceſſive intereſt 
complained of, the appellants had a re-hearing upon that point, 
when it was reduced from 107. per cent. to 8/7. per cent.; and 
which latter rate of intereſt was ſo far from being exceſſive, in 
regard to the appellants, that, as the caſe was circumſtanced, 
it was a very great hardſhip on the reſpondents ; the portion 
and maintenance being payable out of an 'eſtate, proved to he 


to which the reſpondent Elinor was heir at law; and about 
4000/, of the intereſt complained of, having accrued due 
fince the commencement of the ſuit; ſo that it would have 
been much more for the refpondents benefit- to have received 


the portion and maintenance when due, than even 10/. per 
rent. intereſt for the ſame at this time. 


And in ſupport of the cre/s appeal it was contended, that the 
decree ſhould have charged all the lands in the deed of 1687, 
with the portion, maintenance and intereſt, agreeabte to the 
intention of the parties thereto ; or at leaſt ſo much of the 
Intailed lands, as the fine and recovery could, by the moſt 
liberal and beneficial conſtruction compriſe, and not equally in 


proportion to each denomination; for the Court ſhould have 


<Xpounded the fine and recovery, to extend to as much of the 


intailed lands, as the number of meſſuages, tofts, cottages, gardens 
an 6 C 


and 


1200. per ann. but worth 2000/7. per ann. if now to be let, 
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cutting of the woods, ought not to have been diſcharged; 


the value of the premiſſes would be much diminiſhed: It was 

therefore hoped, that the ſaid orders and decrees would be 
amended or varied, as the circumſtances of the caſe ſhould 
require. | 


DECREES 
reverſed 
in part. 
Jour. vol. 22. 
p. 131. 


charge; eſpecially conſidering how long the reſpondents had 
been kept out of their right by the appellants means, and 


and that the ſaid decrees and orders, ſo far as the ſame were 
to ſo much of the ſaid orders and decrees, as decreed the ſeveral 


by the Taid Nicholas Mahon and Elinor his wife, who were 
4 plaintiffs in the ſaid Court of. Chancery, to be a charge on the 


- equally, in proportion to each denomination in the ſaid file 
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and acres therein mentioned, would admit, to ſatisfy the inten. 
tions of the parties for the effectual paſſing the intailed lands; the 
party intereſted having the election where, and in what parts of 
the eſtate, he would have the fine and recovery to operate: And 
if any of the fee-ſimple lands ought to be conſtrued to be 
within the fine and recovery, yet, it ſhould be but a ſmall 
parcel, ſufficient only to ſatisfy the words, as the fee · ſimple 
lands were well charged by the deed, without the help of the 
fine and recovery; and therefore to anſwer the intention of the 
parties, ſuch a conſtruction ſhould obtain, as would make the 
ſettlement effectual. That the reſpondents ought nat to be 
poſtponed in payment of the ſum decreed them, by the lands 
remaining unſold, till Lady Margaret's death ; but an imme- 
diate ſale ought to have been decreed, ſubje&t to the rent- 


for which reaſon alſo they ought to have been decreed 10/, 
per cent. as the legal intereſt due on their demands. And, 
that the injunction obtained by the reſpondents to ſtop the 


becauſe the woods grew on the premiſſes chargeable, and were 
of conſiderable value; and by the deſtruction of which, 


AFTER hearing counſel on both theſe appeals, it was 
ORDERED and ADJUDGED, that the original appeal of the 
Lord Blany and the Lady Dowager Blany, ſhould be diſmiſſed; 


complained of in the ſaid appeal, ſhould be aftirmed ; and 3s 


ſums of money and the intereſt thereof, decreed to be recovered 


26 meſſuages, 10 tofts, 200 cottages, 200 gardens and 2000 
acres of land, in Mucknoe and Caſtle-Blany, alias Ballylurg, 
Ballylacky and Ballytean, being the particulars mentioned in 
the fine levied in purſuance of the deed of ſettlement of 1687, 


mentioned; 
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mentioned; and ſo far as the ſaid decrees or orders poſtponed 


recovered by the ſaid Nicholas Mahon and Elinor his wife, tith 
after the death of Margaret, Lady Dowager Blany, it was 


further ADJUDGED, that the manor, lands and territory of 
Mucknoe and Ballylacky, and all other meſſuages, lands, tene- 
ments and hereditaments, of which the ſaid Henry Lord 
Blany was ſeiſed in fee, at the time of the deed of ſettlement 
aforeſaid, and which were thereby ſubjected to the raiſing 
the ſaid portion and maintenances. of the ſaid Efinor ; and ſo 


lying in the other manor, towns and places, named in the 
ſaid fine, being part of the eſtate intailed, by virtue of the 
deed and fine of 1662, as would anſwer to the full and com- 


tions in the ſaid fine ; were well charged with the portion 
and maintenance of the ſaid Elinor, and were liable to be ſold 
during the life of Margeret, Lady Dowager Blany, for payment 
thereof with intereſt, ſubject to her rent-charge of goo/. per 
aun. And it was further oxDERED and ADJUDGED, that all 
the lands ſo adjudged to be charged with the ſaid portion and 
maintenance, and not liable to the goof. per aun. ſettled on 
the ſaid Margaret, Lady Dowager Blany, or ſo much thereof 
c ſhould be neceſſary, ſhould be forthwith ſold, ſubject to all 


raſing the ſaid portion and arrears of maintenance, with inte- 
reſt, according to the laſt decree ; and if the lands, not charge- 
able with the 4007. per ann. ſhould not be ſufficient for that 
purpoſe, that then the eſtate charged with the ſaid 40v7. per 
ann. or ſo much thereof as ſhould be neceflary, ſhould like- 
wiſe be forthwith ſold for the purpoſes aforeſaid, ſubject to 
the ſaid 400 J. per ann. and all prior incumbrances affecting 
the fame : And with theſe variations, the reſt of the ſaid 
decrees and orders were affirmed; and the Court of Ghancery 
in Ireland, was to take care that this judgment thovld be put 
into e dec execution. 


© on 
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ORDERED, that the ſame ſhould be reverſed : And it was 


much of the meſſuages, lands, tenements and hereditaments, 


pleat number of meſſuages, acres and other particular deſcrip- 


prior incumbrances affecting the ſame, to the beſt bidder, for 
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438. ca. 11, 


Caſe 73, John Tvie, Executor of Jonatban Tvie, 


Jobn Gylberte, ſen. Eſq. John Gylberte 


junior, and Daniel Pomeroy, - 


in the county of Devon; by indenture dated the 29th of My, 


her portion, and in performance of articles, covenanted with 
;b. truſtees to levy a fine of all the ſaid premiſſes, to the uſe of 
Margaret Pomeroy, his mother, as to part of the premiſes, 
for her life; and as to the whole (ſubje& to the eſtate fo limited 


his life; and after, to the uſe of Joan his wife, as to par 


Joan, in tail male; and for default of ſuch iſſue, to the uſe 


or granting, any particular tenements of the ſame, (the faid 


cepted) for one, two, or three lives, at the moſt, in poſſeſſion, 
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his father, deceaſed, — 3 (Ap pellant. 
{ Reſpondent, 


6th Febuary 1723. 


R OGER Pomeroy, Eſq. being ſeiſed in fee, of the capital 
- = meſſuage, barton and demeſne lands of Sandridge, and o 
the manor of Brixham, and of other lands and hereditament; 


1651, in conſideration of a marriage had between him and his 
then wife, and of 600/. paid, or ſecured to be paid, as part of 


to his mother) to the uſe of him, the ſaid Roger Pomeroy, for 


of the premiſſes, for her life, for her jointure ; with a remainder 
of the whole to his firſt and every other ſon, by his ſaid wife 


of the truſtees, for 120 years, upon truſt, that they ſhould and 
might raiſe, levy and pay, out of the rents, iſſues and profits 
of the (aid capital meſſuage, barton and demeſnes of Sandridge 
and out of all other the premiſſes, as well by demiſing, leaſing, 


capital meſſuage, barton and demeſnes of Sandridge only ex- 


reverſion, or expectancy, or for any number of years, under 
120 years, determinable upon the deaths of one, two, or three 
perſons, as for 21 years, or under, in poſſeſſion; upon which 
grants and eſtates, the ancient rents and ſervices, or more, ſhould 
be reſerved ; unto one iſſue female of the ſaid Roger, by his 
ſaid wife, the ſum of 1 500 J. and if there ſhould be more than 
one ſuch iſſue female, then the truſtees ſhould and might out 
of the iſſues and profits of the ſaid lands, or by demiſing, leafing 


or granting the ſame, as aforeſaid, raiſe and levy the form. 
2 | | 20 6 
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20 J. more, to be equally divided between ſuch iſſue female he 
and after ſuch ſum ſhould be raiſed, then the manor, &c. and 
the ſaid fine, ſhould be to the uſe of the heirs of the ſaid Roger 


Pomeroy, for ever. 


The fine was accordingly levied, and by indentures of leaſe 
and releaſe dated the 29th and zoth of March, 1706, Roger 
Pomeroy conveyed the premiſſes, to the uſe of himſelf for life, 
ſans waſte; and after his deceaſe, to the uſe of truſtees, for 
the term of ten years; and after the determination of the ſaid 
eſtates, to the uſe of his nephew, Hugh Pomeroy, for life; re- 
mainder to truſtees to. preſerve contingent uſes, remainder to 
the firſt and every other ſon of the ſaid Hugh Pomeroy, in tail 
male; remainder to the reſpondent John Gylberte, ſen. for life, 
and after the determination of that eſtate, to the uſe of 


* truſtees to preſerve contingent uſes; remainder to the firſt 
and other ſons of the ſaid John Gylberte, in tail male, with 


remainders over: And as to the ten years term, the truſt 


thereof was declared to be, that in caſe Humphry Gylberte, and 


Johan his wife, ſhould at the requeſt and coſts of the ſaid Hugh 
Pomeroy, or ſuch other perſon or perſons, who by virtue of 
any of the ſaid limitations, after the death of the ſaid Roger, 
ſhould be entitled to the freehold of the premiſſes, well and 
ſufficiently releaſe all their right to the 1500 J. directed by the 
ſettlement of 1651, to be raiſed out of the premiſſes in the 


county of Devon, in truſt for daughters as aforeſaid; then the 


truſtees ſhould out of the rents, iſſues and profits of the pre- 
miſſes, during the ſaid term of ten years, raiſe 19co/; and 
lay out the ſum of 1500/. part thereof, in the purchaſe of 
lands of inheritance in Devon, to the uſe of the reſpondent 
Jobn Gylberte ſen. and his heirs male, remainder to the ſaid 
Joban Gylberte, daughter of the ſaid Roger Pomeroy, and her 
heirs; and ſhould pay the ſum of 100 J. other part of the ſaid 
1900 J. to Elizabeth the wife of Gylberte Yard, for her ſeparate 
uſe; another 100/, to Humphry Gylberte, grandſon of the. ſaid 
Roger, another 1001. to Rawley Gylberte, another of his grand- 
lons, and the ſum of 100/. remainder of the ſaid 1900 J. to 
Hannah Voyſoy, daughter of William Voyſoy ; and after the 19001. 


ſhould be raiſed, or if the perſon next in reverſion, ſhould, 


within fix months after the death of Roger Pomeroy, ſecure 
the 1900 J. to be paid, within five years, to the approbation of 
the truſtees, for the uſes aforeſaid; then and in either of the 

You. B; 5 6 Di: . ſaid 
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ſaid Caſes, the truſtees ſhould | be poſſeſſed of the Premille, 
for the remainder of the ſaid term of ten years, in truſt for the 
next in reverſion, . expectant on the ſaid term, and to fall in, 
and attend on the freehold and inheritance thereof. 


Roger Pomeroy, had iſſue by his ſaid wife three children, namely 
Elias, his ſon, and Johan and Elizabeth his daughters; Elia. 


died in the life-time of Roger, without iſſue; and Joban his 


wife, and Margaret his mother, alſo died in his life-time, 
as did Elizabeth his daughter, unmarried and without iſſue, 


having made her will, and thereof appointed her ſiſter LM 
executrix, who afterwards proved the _ 


In July, 1708, Roger Pomeroy. died, leaving no other iſue 
than his ſaid daughter Fohan, wha, in his life-time, inter- 
married with Humphry Gylberte ; and all. the precedent uſes and 
.eſtates limited by the ſettlement of 1651, being determined, 
the ſaid Humphry, in the right of Johan, became.entitled to 
the 1500/7. and 20/, charged upon the term of 120 years; and 
upon Roger's death, Hugh Pomeroy entered and took the profits 


.of the premiſſes, under * limitations of the ſettlement 1 
1706. 


Jobn Lampen, Who was the ſurviving truſtee of the faid term 
of 120 years, having died inteſtate; letters of adminiſtration, as 


to that term only, were on the 28th of Febuary, 1711, granted 
to the faid FJaban Gylberte. 


The ſaid Humpbry Gylberte, and 4 7 han his wife, being en- 


-titled to the charge of 1500/7. Jonatbun Tvre, the appellants 


father did, by direction and appointment of the ſaid Hugh 
Pomeroy, advance and pay the ſame; and as a ſecurity for the 
repayment thereof, by indenture tripartite, dated the 8th of May, 
1712, Gylberte and his wife aſſigned and ſet over to the fail 


Jonatban Tvie, the ſaid premiſſes, for the reſidue of the {aid 


term of 120 years, and Hugh Pomeroy confirmed the fame; 

under a proviſo for redemption and re-affignment to the faid 
Hugh Pomeroy, on his payment of 1 500 7. and intereſt on the 
Sth of November, then followings and the ſaid Hugh. Pomer 9 
thereby covenanted: to pay the fame. accordingly. 


On the 8th of October, 1715, Hugh Pomeroy died without 
Aue, having made his will, and thereof appointed Gilbert 


I | . Pomer' 


Caſes in Parliament. 


Pomeroy executor; who afterwards died, having by his will, 
made the reſpondent Daniel Pomeroy his executor. And upon 
the death of Hugh Pomeroy, without iſſue, the reſpondent John 
Gylberte, ſen. being next in remainder, entered and took poſ- 
ſeſſion of the premiſſes. 


On the 2oth of January, 1719, the appellant, as executor of 
his father, the ſaid Jonathan Tvie, exhibited his bill in the 
Court of Chancery againſt the reſpondents, to forecloſe the 
equity of redemption of the premiſſes. To which bill, the 
reſpondents Gylberte, ſen. and Gylberte jun. put in their ſeveral 
anſwers, inſiſting on the ſeveral facts before ſtated; and the 
reſpondent Daniel Pomeroy by his anſwer denied aſſets of Hugh 
Pomeroy, come to his hands. | 


On the 13th of April 1722, the cauſe was heard before the 
Lord Chancellor Macclesfield ; when his Lordſhip was pleaſed 
to declare, that by the intention of the deed of 1651, the 15c0/. 
was to be raiſed out of the rents and profits of the ſaid pre- 
miſſes, and by leaſing thereof; and that in regard no time was 
appointed for the payment of the ſaid 1500 J. the ſame could 
not carry intereſt during the life of Hugh Pomeroy, who ought 
to have applied the rents and profits of the ſaid premiſſes, 
towards raiſing the ſaid 15007. And that Johan Gylberte, having 
taken out adminiſtration to John Lampen, the ſurviving 
truſtee of the term in queſtion, and being entitled to the ſaid 
15007. and the plaintiff's father afterwards ſuffering the ſaid 
Hugh Pomeroy, to receive the rents and profits of the premiſſes, 
and taking a covenant from him to pay the money, the ſaid 
Hugh Pomeroy's receipts of ſuch rents and profits, ought to 
be taken to be the receipts of the plaintiff's father; and there- 
fore his lordſhip: did think fit, and ſo order and decree, that it 
ſhould be referred to a maſter, to take an account of the rents 
and profits of the mortgaged premiſſes, from the date of the 
mortgage, to the death of the ſaid Hugh Pomeroy ; in the 


le; | 
"id taking of which account the maſter ſhould make all juſt allow- 
ihe aces, and ſuch profits as the maſter ſhould find to have 


become due during all that time, were to go to fink the 
Plaintiff's demand of 1 5ool. for which the ſaid maſter was 
not to compute any intereſt during that time; and what, upon. 


the ſaid account, ſhould appear to be remaining unſatisfied of 
| the 


formerly granted, for ſtay of the defendants proceedings at lan, 


FT. Lutwycke. 


W. Peere 


Williams, 


of the defendant Daniel Pomercy, or to the hands of Gilbert 


monies might have been raiſed, by filling up leaſes by the ſaid 


ordered to be paid to the defendant Gylbert, according to the 


only a perſonal ſecurity, but, in effect, to none at all.— 
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the plaintiff's demand of 1 500 J. deducting ſuch profits received 
as aforeſaid; it was ordered and decreed, that the defendant 
Jobn Gylberte, ſen. ſhould anſwer and pay the ſame, together 
with intereſt and the plaintiff's coſts of ſuit, to be computed 
and taxed by the maſter, out of the rents and profits of the 
ſaid eſtate, or by leaſing thereof; for which he was to come to 
an account before, the maſter, and was to anſwer intereſt 
for what, upon the ſaid account, he ſhould appear to have 
received, from the time he received the ſame : But in taking 
the account aforeſaid, what ſhould appear to have been received 
by Hugh Pomeroy, was to be paid to the plaintiff, together 
with intereſt and coſts, to be computed and taxed by the maſter, 
out of the aſſets of the ſaid Hugh Pomeroy, come to the hand 


Pomeroy, ſo far as Gilbert left aſſets which came to the defen- 
dant Daniel's hands. And for that purpoſe, the maſter was 
to take an account of the aſſets of the ſaid Hugh Pomery, 
come to the hands of the defendant Daniel, or of Gilbert 
Pomeroy, as alſo of the aſſets of the ſaid Gilbert Pomerg, 
come to the ſaid defendant Daniel's hands; and it was further 
ordered and decreed, that the maſter ſhould ſee how the eſtates 
ſtood, at the time of the ſaid Hugh Pomeroy's death, and what 


Hugh Pomeroy ; and after the maſter's report, his lordſhip would 
give further directions, how far the defendant Gy/berte ſhould 
be chargeable therewith: And it was further ordered and 
decreed, that the maſter ſhould take an account of the 
profits of the premiſſes, received by the ſaid Hugh Pumeriy, 
before the date of the ſaid mortgage; and what, upon the faid 
account, ſhould appear to have been ſo received by him, was 


courſe of adminiſtration ; and for the better clearing the faid 
ſeveral accounts, all parties accounting, were to be examined upon 
interrogatories, as the maſter ſhould direct: And the injunction 


was continued. 


1 this decree the plaintiff appealed ; for that as it 125 
he, though the executor of a mortgagee for 1 5000. and about 
600 J. intereſt, was turned round from a real ſecurity, to 09 


Fot 
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For here muſt be firſt an account taken, at above ten years 
diſtance, of the profits of the eſtate received by Hugh Pomeroy, 
from the date of the mortgage ; and after that, an account of 
his afſets, in order to gain a ſatisfaction for ſuch profits, from 
an executor of an executor, who had denied aſſets; to both 
which accounts, the appellant was a perfect ſtranger, and there- 
fore liable to be over-charged, for want of the accounts and 
youchers of the out-goings, and at laſt, likely to loſe the whole 
profits ; which, as given out. by the reſpondents themſelves, 
would be much more than half the debt. — And in further 


raiſed, was for daughters portions, which, in their nature, 
require to be paid in.groſs or entire ſums, and was to be raiſed; 


as well by rents or profits, as by leaſing for lives; and con- 
ſequently might haye been raiſed by a mortgage or ſale of the 


ſuficient for that purpoſe ; and it could not be the intent of 
the ſettlement, to oblige the truſtees immediately to enter on 
the eſtate, and that only the immediate profits, from the death 
of Hugh Pomeroy, ſhould be applied to the payment of the 
portions ; when the truſtees had ſo long a term as a ſecurity, 
and might have entered at any time within the term. That as 


entire ſum, ſo the ſupport of the next ' taker of the eſtate, 


be raiſed by annual profits ; fince that would, in many caſes, 
be a means of ſtarving the heir of a family, whoſe proviſion 
muſt be ſuppoſed to be intended, equally with that of the 
daughters; and eſpecially where, as in the preſent caſe, the 
next taker, Hugh Pomeroy, nephew and heir male to Roger, 
was only tenant for life. It is a general rule in equity, that 
a tenant for life is, out of the annual profits, to keep down 
the intereſt of prior charges and incumbrances ; and this was 
underſtood by all the parties to be the Juſtice of the caſe, at the 
time of making the mortgage ; the principal portion (within 
od, 20l.) being then taken up on the mortgage, to continue a 
out charge upon the eſtate ; and the intereſt, which had accrued 
from Roger Pomeroy's death, being paid off by Hugh, the 
* tenant for life, who received the profits; and the reſpondent 
bberte, ſen. was doubtleſs of the fame opinion, when he, 
attes the death of Hugh Pomeroy, paid the appellant's father 
Yor. II. 6 E part 


. ſupport of this appeal, it was argued, that the money to be 


truſt-term, which, being for 120 years, was an. eſtate in law, 


the nature of a daughter's portion requires it to be paid in an 


ſubject to the charge of a portion, requires that it ſhould not 
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—S— part of the intereſt, and gave him notice alſo of paying in the 


1723. 


principal; and this opinion of his, was further evident from 


N Fazakerly, 
C. Wearg. 


hence, that he, whilſt adminiſtrator to the ſurviving truſtee, 
and when, conſequently, he had the eſtate in law in the term, 


permitted Hugh Pomeroy to continue in poſſeſſion, and apply 
the profits to his own uſe. That it was apprehended, no 
precedent came up to this decree, and that this might be 2 
caſe of general extent, and therefore of great conſequence; 
as well in relation to heirs, as to daughters . portions in all 
family-ſettlements, where the truſts for raiſing portions, are 
often expreſſed in terms much the ſame, as in the preſent caſe. 
But, ſuppoſing the appellant and his father were bound to 
take the mortgage-money, by receipt of profits only; yet, the 
appellant's father could not enter on the eſtate, till failure of 
payment of his money, at the time appointed by the mort- 
gage, which was ſix months after its date; notwithſtanding 
which, the profits of the eſtate, from the date of the mort- 
gage, were decreed to go to fink the debt, and that for this 
reaſon, as mentioned in the decree, that the appellant's father 
ſuffered Hugh Pomeroy to receive the profits; and yet, by the 
ſame decree, the reſpondent Gylberte, ſen. was permitted to 
continue in receipt of the profits, whereby the like inconve- 
niency might happen on his death, as had already happened 
on the death of Hugh Pomeroy, whoſe . repreſentative denied 
aſſets. That the appellant had the legal eſtate in the 120 years 
term, which was created to raiſe the portion, and on a mort- 
gage of which, the money had been advanced to pay that 
portion, even to the father and mother of the reſpondent Gy- 
berte, ſen. who claimed under a voluntary ſettlement ; and 
would now have the appellant loſe the greateſt part of it, 
without any imputation of fraud, either in him or his father: 
And therefore it was prayed, that the decree might be reverſed, 
and the uſual order in caſes of forecloſure made, viz. That 
the reſpondent do pay the principal, intereſt and coſts, by ? 
ſhort day, or be forecloſed from all equity of redemption: 


On the other ade it was contended, that the plain ing 
tion 'of the deed of 1651, appeared to be, that. the 1 gool: 
ſhould be raiſed by the rents and profits of the premiſſes com 
priſed in the 120 years term, or by making leaſes thereof 
according to that deed, and not by way of mortgage. = 


com- 
ereof ) 
That 
there 


leaſing for three lives, or 21 years. 


raiſing money out of rents and profits, is to raiſe it as they ariſe; 
and though in ſome particular caſes, depending on particular 
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there was no expreſs power given to the truſtees, to mortgage 


the premiſſes for raiſing this 1500/. ; but they were expreſſly 
directed to raiſe it out of the rents, iſſues and profits, or by 


The primary ſenſe of 


circumſtances, a direction to raiſe out of rents and profits, has 


been held to give a power to raiſe the money by mortgage ; 
yet, that is, where the intent of the parties does not appear 


otherwiſe, and where other circumſtances occur, which make 


it neceſſary to raiſe by mortgage, leſt the intent of the 
parties ſhould be fruſtrated. But nothing of that was in this 
caſe; here the 1500/. was not to be paid at any day certain, 


and the power of leaſing ſeemed an unneceſlary power, if the 


truſtees had a power to raife the ſum, by mortgaging the 


premiſſes for a greater time; and though the capital meſſuage, 
barton and demeſnes of Sandridge, were included in the ſaid 
term of 120 years, for raiſing the ſaid 1500/7. ; yet, ſo far was 
it from being the intention of the deed, that the ſame ſhould 
be mortgaged by the truſtees for the whole of that term, 
that they were even reſtrained from leaſing the ſame, for the 
term of three lives, or 21 years. That to conſtrue this deed, 
ſo as to. enable the truſtees to raiſe: the 1 500 J. by way of 
mortgage, would give them a power to raiſe the whole, by 


anticipation of the profits, immediately upon the commence- 


ment of the term ; whereas expreſs care was taken by the 
deed, how far only the money was to be raiſed in that manner; 
biz. by leaſing part of the premiſſes for three lives, or 21 years, 
neither was there a power to raiſe any intereſt for the money, 


out of the profits of the eſtate. That by the deed of 1706, 


there was only a term of ten years created, for raiſing the 


ſum of 19oo/. in which ſum, the ſaid 1500 J. was included; 
and though this could not alter the deed of 1651, yet it might 


well explain the intent thereof, both deeds being made by 


the ſame perſon; and by conſequence was intended to affect 
the firſt perſon who came into. poſſeſſion, and not thoſe in 
remainder. That when the legal intereſt of the term was in 
Johan, by taking adminiſtration to the ſurviving truſtee, ſhe 


Was both truſtee of the term, and alſo legal truſtee for the 
500l.; and therefore ought to have the profits applied, to 


I "fink 
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ſink her demand; and had it not in her power to exemy 
Hugh Pomeroy, the then preſent poſſeſſor, and lay the load 
upon him in reverſion. That the appellant's father, having 


taken an aſſignment of the term, upon advancing the money, 
with full notice of the truſt, could not be efteemed otherwiſe, 


than as an aſſignee of that truſt; and he having, by his exprek 


covenant in the mortgage, agreed that Hugh Pomeroy ſhould 
receive the rents and profits, without account, the receipt 
of ſuch rents and profits by - Hugs, could not be otherwiſe 


taken, than as the receipt of the appellant's father, and conſe. 


'Dzxcrre 
affirmed. 
Jour. vol. 22. 


P · 253. ; 


Caſe 74. 


Viner, vol. 8. 
p. 548. Ca. 9. 
vol. 11. p. 60. 
Ca. 14. 60. 
ca. it. 

2 Eq. ca. ab. 
377. en. 6. 
421. ca. 3. 


quently ought to be applied to ſink the ſaid debt of 1 5h00. 
That a conſtruction to raiſe the money by mortgage, would 
leave it in the power of Hugh Pomeroy, by ſuffering an arrear 
of intereſt, to load the next remainder-man, not only with 
the principal, but all the intereſt; which would be very hard 


upon him, eſpecially ſince there was no proviſion by the deed 


of 1651, that the eſtate ſhould be liable to pay any intereſt : 
And therefore it was hoped, that the decree would be affirm- 
ed, and the appeal diſmiſſed with cofts. | | 


ACccoRDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 


and the decree therein complained of, affirmed. 


Jobn Andrews, Gent. iron 8 Appellant. 


Thomas Powys, = = — Reſpondent. 


7th February, 1723. 
R. John Powell, of London, Merchant, who had a. 


quired a great perſonal eſtate, to the value of 100, oool. 
and lived and died a batchelor, was, about CHriſtmas, 1719, 
ſcized with a fit of the palſy-; and ſoon after his recover) 
ordered ſeveral letters to be written to the reſpondent, his 
nephew, at Salop, for whom he entertained a great affection) 
deſiring him to come to London, and aſſuring him, it ſhould 


be a profitable journey. The reſpondent accordingly came te 


London, 
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London in May, 1720, when his uncle expreſſed great plea- 
ſure and ſatisfaction at his arrival, and acquainted him, that he 
intended to make his will, and ſettle his eſtate; and within a 
few days after, he accordingly gave inſtructions to Mr. Edward 
Baldwyn, with whom he had a long acquaintance, to draw 
his will; and after the ſame was prepared, and deliberately 
peruſed and conſidered by the teſtator, two parts thereof were 
tranſcribed by his direction, and blank ſpaces left for the name 
of his executor and reſiduary legatee, which he, with his own 
hand, filled up with the reſpondent's name ; and then took 
the tranſcripts along with him, and defired Mr. Raldwyn to 
meet him in the city, on the 6th of June, when, as he declar- 
ed, he intended to fign his ſaid will, and would get two other 
perſons, of good credit and repute, to be witneſles thereto. 


But the teſtator afterwards obſerving, that the reſpondent's 
name, which he had written in the blank ſpaces, was not in 
Jo fair and legible a character as he wiſhed, occaſioned by a 

rembling of his hand, which he had been troubled with ever 
fince his palſy fit; he ſent back the tranſcripts to Mr. Bald- 
wyn, deſiring him to prepare two other parts thereof, and 
meet him at the time before appointed : This being accord- 
ingly done, the teſtator, on the ſaid 6th of June, 1720, duly 
ligned and publiſhed duplicates of his will, in the preſence of 
the ſaid Mr. Baldwyn and of Meſſrs. Atwell and Hammond, 
two eminent bankers in London; and the ſame being ſealed up 

in ſeparate covers, the teſtator took one of them, and delivered 
the other to Mr. Baldwyn, to be kept by him. 


By this will, the teſtator gave to his niece Mary Croſs, 500]. 


to his niece Martha Powell, 6007. ; and all the reſidue of his 


real and perſonal eſtate to the reſpondent, and made him ſole 
executor. 


In Auguſt following, the teſtator went to the reſpondent's 
houſe at Salop, where he ſtayed above two months, and intend- 
ed to ſtay much longer; but Mr. Atwell, his banker, with 
Whom he had near 30,0007. in caſh, happening to die, he was 
called up to London on that occaſion, and the reſpondent 


attended him thither; but in the Journey, the teſtator was 
Vor. II. 6 F 


to her children that ſhould be living at his death, 2 500 J.; | 


ſeized 
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— ſeized with another fit of the palſy.— The reſpondent wa, 
— obliged, within a few days after, to return into the country; 
but, in November following, he came again to London, to viſit 

the teſtator, who continued to expreſs the ſame affection for 

him as before, or greater; and, as a freſh inſtance thereof, 

being informed that the reſpondent had a ſudden occaſion for 

6000 J. he voluntarily lent him that ſum, and preſſed him to 


take more, and he likewiſe frequently ſent the reſpondent' 
wife conſiderable preſents. | 


In December, 1720, the reſpondent returned again into the 
country; and then the appellant obſerving, that the teſtator, 
after his laſt fit of the palſy, was much impaired in his memory 
and underſtanding, found means to inveigle him from his 
lodgings in the city of London, where he had reſided above 
twenty years, to go and lodge at the appellant's houſe at 
Weſtminſter ; and having got poſſeſſion, not only of the teſtator's 
perſon, but alſo of his effects, the appellant managed him as 
he thought fit, and rarely ſuffered any of his relations, or 
others, to viſit him; and when they did, they were never 
permitted to be alone with him: At this time, the teſtator 
was ſo feeble, that he could not walk without ſupport, and 
ſo weak and impaired in his memory and underſtanding, that 
he frequently miſtook one perſon and thing for another ; and, 
although the reſpondent never did any act to diſoblige the 
teſtator, yet the appellant uſed great endeayours to miſrepreſent 
the reſpondent to him, and intercepted ſeveral of his letters. 


Within a month after the appellant had thus got the 
teſtator to his houſe, he prevailed with him to make another 
will, dated the roth of February, 1720; whereby he gave to 

his niece Mary Croſs and her children, and to his niece Martbe 
Powell, the ſame legacies as were given by the former will; 

to the children of Mr. John Harwood, 30 l. a piece; to 
the reſpondent's children 201. a piece; and the reſidue of 
his eſtate, real and perſonal, to the appellant's children, 
John and Gerard Andrews, and Elizabeth, ſince married 
to Henry Fenn, ſhare and ſhare alike, and made the appellant 
ſole -executor, though neither he or his children were at all 
related to the teſtator. This pretended will was of the appel- 
lant's hand-writing, and the ſubſcribing witneſſes thereto, 


were Frances, the appellant's wife, Robert Philips, an 1 
barber, 
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barber, and Margaret Rogers, a menial ſervant in the family.— 


And although the teſtator lay ſpeechleſs, and in a languiſhing 


condition, for above a week before he died, yet the appellant 
never gave notice thereof, to any of the teſtator's friends or 
relations; but upon his death, which happened on Sunday the 
11th of February, 1721, the. appellant went early the next 
morning, and with great expedition, procured a probate of the 
pretended will, in common form, out of the Prerogative Court 
of Canterbury ; before any of the teſtator's relations had notice 


of his death, or had an opportunity of entering a caveat againſt 
ſuch probate. 


The appellant having thus procured a probate, immediately 
cauſed the ſame to be regiſtered at the Exchequer, where the 
teſtator had ſeveral long annuities, to the amount of 1708/7. 
per ann. and alſo at the South-Sea Houſe, where he had above 
4200/7. capital ſtock.—But, ſpeedy application being made to 
the Prerogative Court, a decree was, on the 23d of the ſame 
month, obtained for the appellant to bring back the ſaid 
probate ; and upon the return of the citation, the Judge 
aſſigned the appellant to bring the probate into Court, on the 
za of March then next, which was done accordingly ; and on 
the 10th of April following, he exhibited an inventory, pur- 
ſuant to the Judge's order. 


The reſpondent afterwards diſcovered, . that the appellant, 
after being ſerved with proceſs to bring back the ſaid probate, 
Viz, on the 2d of March, being the very day before the time 
limited for bringing in the ſame; had received at the Exchequer, 
icol. and on the 8th and 1oth of the ſame month, after the 
Probate was actually brought into Court, 2412/. more, due 
for quarterly payments of the teſtator's annuities, at Chriſtmas 
before his death, and 248 J. for dividends of the teſtator's 
South-Sea ſtock ; but took no notice of ſuch his receipts, in 
the inventory exhibited on the 1oth of April following: 
And on the 17th of the ſame month, he received 427/. more, 
for a quarter's intereſt of the ſaid annuities, due at Lady-day 
after the teſtator's death. 


On the diſcovery of theſe tranſactions, the reſpondent applied 
to the Court, and upon the 8th of May, 1722, the Judge put 


the 


5 
1723. 
— 


480 


—— .the appellant under a monition, not to receive any intereſt 


1723. 


Caſes in Parliament. 


upon, or alienate any part of the deceaſed's eſtate, pendent, 
lite; and ordered a certificate to be made by the Regiſter 


that the probate of the ſaid pretended will was brought into 


Court, to prevent the appellant's receiving the intereſt, or 
transferring or alienating any of the ſecurities belonging to the 
teſtator's eſtate; and in order, that notice might be given 
thereof, at the Exchequer and other places. 


On the 22d of January following, the appellant gave in an 
allegation and moved the Court, that the probate of the ſaid 
pretended will might be delivered out to him, to the end, 
he might be enabled to receive the intereſt and dividends of 
the teſtator's annuities and South-Sea ſtock, due at Chriſtmas 
then laſt; and by his proctor offered, that the monies ſo to 
be received, ſhould be diſpoſed of at intereſt, as that Court 
ſhould direct; and prayed, that the reſpondent might bring 
into Court, 9121. 10s. due for intereſt of the 6000/7. lent 
him by the teſtator, and of the further ſum of 5000]. for 
which the refpondent ſtood bound as a ſurety. 


The reſpondent thereupon inſiſted by his proctor, that the 
probate of the pretended will ought not to be delivered to the 
appellant, but conſented that the intereſt and dividends of the 
annuities and South-Sea ſtock, might be received by the proper 
officer of the Court, in order to be put out at intereſt ; and 
that a limited adminiſtration might be granted for that purpoſe, 
pendente lite; the reſpondent alſo ſubmitted to bring into 
Court, the intereſt of the ſaid two ſums, for which he ſtood 
engaged, ſo as the appellant would bring in the monies received 
by him: And on the 28th of the ſame month, the Judge 
ordered, that the appellant ſhould, on the 5th of February, 
being the next Court day, make a declaration on oath, of what 
he had received ; which the appellant having accordingly done, 
it thereby, and by the aforeſaid inventory, appeared, that he 
had received, out of the teſtator's eſtate fince his death, 63510 
1 36. 


Upon a further hearing of the matter, on the 26th of Febru- 
ary, 1722, the Judge ordered the reſpondent to bring into 


Court 9121. for the intereſt of the two ſums before mentioned, 
2 on 
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on the 13th of March, being the next Court day; and the . 5 
zppellant, at the ſame time, to bring into Court 1o0o/. part 

of the monies received by him ; and when the monies ſhould 
be ſo brought in, the ſame ſhould be laid out on ſuch 


ſecurities, as the Court ſhould direct, for the benefit of the 
parties intereſted. 


The reſpondent complied with this order ; but the appellant 
refuſed to yield any obedience thereto, and appealed from the 
{ame to the Court of Delegates. —— And, upon hearing the 
appeal on the 16th of Tune, 1723, the Delegates were of 
opinion, that the Judge of the Prerogative Court, had not any 
power to order money to be brought into that Court, 'or to 
direct the ſame, when brought in, to be placed out at intereſt; 
and therefore reverſed the ſaid order of the 26th of February. 


Whereupon the reſpondent, on the 311t of October following, 
exhibited his bill in the Court of Chancery againſt the appel- 
lant, and the faid John and Gerard Andrews his ſons, and 
Henry Fenn and Elizabeth his wife, and others; charging, 
that the teſtator, when he was inveigled by the appellant to 
his houſe, and at and before the time of making the ſaid 
pretended will, was a paralitic man, feeble in the ſtate of his 
health, decayed in his memory and underſtanding, daily gave 
repeated inſtances of childiſh actions, and had not ſufficient 
capacity to manage his affairs, or to govern himſelf, and was 
therefore eaſily praiſed and impoſed upon; that the faid 
pretended will, was gained by fraud, ſurprize, circumvention, 
miſrepreſentation, and other indirect practices, and was not 
read to the teſtator, or not in the ſame words in which it was 
framed, or if it was, he did not underſtand the purport or 
effect thereof, nor was capable of ſo doing: That the 
appellant, when the teſtator came to lodge at his houſe, and 
alſo at the teſtator's death, was in mean circumſtances, and 
much .involved in debt, and that he had applied a conſiderable 
part of the monies received by him, towards payment of his 
own debts, and ſquandered away other parts thereof, in an 
expenſive and pompous funeral for. the teſtator, and by 
Xtravagant preſents under pretence of mourning ; particu- 
larly 50 J. to the Surrogate, when he obtained the probate ; 


and by an expenſive way of living and ſetting up an equipage; that 
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alienating or diſpoting of the ſame, till the matters in queſtion 


compel the appellant to bring into Court, any of the books of 


pointed executor ; and for that the ſanity or inſanity of the fad 


ſiaſtical Court. 
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the monies Ta received by the appellant were in danger of being 
loſt, and that ſome of his children were infants.” ——, When 
fore the reſpondent, by his ſaid bill, prayed the aid of the 
Court, to compel the appellant, as being only in the nature 
of a truſtee under the pretended will, to bring into Court, the 
monies received by him, and the tallies and orders of the Ex. 
chequer, and other ſecurities and books of account, relating 
to the teſtator's eſtate, that the ſame might be ſecured and 
preſerved, for the benefit of the perſons who ſhould appear to 
be entitled thereto ; and that the appellant might be injoined 
from receiving any more of the teſtator's eſtate, and from 


ſhould be finally determined; and that a receiver might be 
appointed to receive the intereſt and produce of the eſtate, to 
the end the ſame might be put out at intereſt and improved. 


As to ſo much of this bill, as ſought to impeach the laſt will 
of the ſaid Mr. Powell, whereof the appellant was named 
executor, relating to his perſonal eſtate, on pretence of inſanity, 
or that the ſame was not duly made or publiſhed ; or, as prayed, 
that the appellant might give an account of the books of 
account, tallies and orders of the Exchequer, ſecurities, or of 
any part of the teſtator's perſonal eftate; or as ſought to 


account, or any ſecurities, or other perſonal eſtate of the 
teſtator, or to reſtrain the appellant from receiving any part of 
the ſaid perſonal eſtate, or to have a receiver appointed thereof, 
the appellant demurred : — And for cauſes of demurrer, ſhewed, 
that it did not appear, or was ſuggeſted in the bill, that the | 
reſpondent had any probate of the will, of which he claimed 
to be executor, granted by any eccleſiaſtical or other Court, 
and was no ways entitled to commence any ſuit in the faid 
Court of Chancery, as executor, and had not, by his bill, 
any ways entitled himſelf, to any account of the ſaid perſonal 
eſtate. And for that it appeared by the ſaid bill, that the 
Prerogative Court, .had .granted to the appellant, the probate 
of the laſt will of the faid Mr. Powell, whereof he was ap- 


Mr. Powell, and the due execution of a will relating to per- 
ſonal eſtate, ſolely belonged to the juriſdiction of the Eccle- 


And the appellant, by his anſwer denied, 
in 


* 
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in general terms, all manner of fraud, circumvention, miſrepre- e 
ſentation, or other indirect means and practices; and ſaid, he 2 
lid not know or believe, that the teſtator was, at his deceaſe, 
ſeiſed of, or entitled to, any real eſtate, , either in Law or 


Equity. 


Upon arguing this demurrer before the Lord Chancellor 
Macclesfield, on the 18th of December, 1723, his Lordſhip was 


pleaſed to over-rule the ſame. 


And the next day, upon the reſpondent's motion, his Lord- 
ſhip was pleaſed to order, that the appellant ſhould forthwith, 
upon oath, bring before Mr. Holford, one of the Maſters of 
the ſaid Court, all the Exchequer orders and tallies, ſecurities, 
books of account, notes, papers and writings, which he had 
in his cuſtody or power, relating to the teſtator's eſtate; and 
ſhould alſo, within three weeks, bring before the ſaid Maſter, 
al the money, which by the inventory, affidavits and declara- 
tions, made and exhibited in the Prerogative Court, appeared 
to have been received out of the teſtator's eſtate, except 2000 J.; 
and that the Maſter ſhould appoint a receiver, to receive and 
get in the ſaid teſtator's eſtate, and to bring the ſame before the 
ld Maſter ; and that the appellant ſhould be injoined, from 
receiving any more of the eſtate, until further order ; and 
that the monies which ſhould be brought before the ſaid 


Maſter, thould be placed out at intereſt, on government, or 
other good ſecurity. 


Upon an affidavit of the appellant's not being to be found, 
the Lord Chancellor, on the gth. of January following, 
ordered, that leaving a copy -of a writ of execution of the 
laid order of the 19th of December, at the appellant's houſe, 
and another with his clerk, in Court, ſhould be deemed good 
ſervice, —— Which being ſerved accordingly, and the appel- 
lant not having produced the ſaid ſecurities and money before 
the Maſter, as appeared by the Maſter's certificate; his 
Lordſhip, on the 14th of the ſame month, was pleaſed to 
order, that the Serjeant at Arms, attending the Court, ſhould 
immediately take the appellant into his cuſtody, and bring him 
to the bar of the ſaid Court, to anſwer the ſaid contempt ; 
and that the appellant ſhould be injoined from transferring or 
diſpoſing of any annuities, tallies, or orders in the Exchequer, 
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comply with the ſaid order of the 19th of December, and the 


J. Darnall. 
H. Henchman. 


could he by the laws of the realm do it, till the validity of 


were actually ſequeſtered. 
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or any capital ſtock in the public Companies, or other eſtate 
or effects of the teſtator; and that notice thereof, ſhould be 
forthwith given at the Exchequer, and to the Bank of Engiand 
South-Sea, Eaft-India, and other Companies, and to ſuch 
perſons as had any of the teſtator's eſtate and effects, or wer: 
debtors to his eſtate. 


Upon a certificate made by the Serjeant at Arms, that the 
appellant could not be found, ſo as to be taken ; the Lord 
Chancellor, on the 2oth of January, 1723, was pleaſed to 
order, that a commiſſion of ſequeſtration ſhould iſſue, to 
ſequeſter the appellant's real and perſonal eſtate, till he ſhould 


Court ſhould make other order to the contrary. 


Which ſequeſtration accordingly iſſued, and by virtue thereof, 
the appellant's goods at his houſes at Weſtminſter and Iſleworth, 


Whereupon, the appellant appealed from theſe orders, of 
the 18th and 19th of December, and the 14th and 2oth of 
January; inſiſting, that by the conſtant uſage and known 
laws of this realm, it belongs only to the Eccleſiaſtical Courts, 
to determine upon the validity of a will, relative to perſonal 
eſtate; and more particularly, whether the teſtator was ſane 
or inſane, and whether ſuch will was duly made and pub- 
liſhed, or not. That it did not appear, nor was ſo much as 
ſuggeſted by the reſpondent's bill, that he had any probate oi 
the will, by which he pretended to be executor, or had even 
propounded ſuch will in the Prerogative Court, as in fact he 
had not; but on the contrary, it appeared by the reſpondent's 
own bill, that the appellant had a probate of the will, wherein 
he was named executor, granted him by the proper Court, and 
the ſame ftill ftood unreverſed. That no account ought to be 
demanded in a Court of Equity, of a perſonal eſtate, to which 
the plaintiff, by his bill, cannot ſhew a good and legal title, 
or that he hath a lawful demand upon, or intereſt in, ſuch 
perſonal eſtate ; but this the reſpondent had not done, not 


the will, of which he claimed to be executor, was determined 
in his favour by the Eccleſiaſtical Court; and in caſe the wil, 


whereof the appellant was made executor, ſhould continue to be 
| eſtabliſhed, 


eſtabliſhed, it could not be pretended, that the reſpondent had 
any ſort of pretence to any part of the eſtate; and therefore 


the demurrer ought at leaſt to have been allowed, till it 
ſhould appear, that the will whereby the appellant was made 


executor, was not valid. That the ſeveral matters for which 


relief was prayed by the reſpondent in the Court of Chancery, 
were not only within the juriſdiction of, and cognizable by, 
the Eccleſiaſtical Court; but a ſuit and proceeding was actually 
depending in that Court, when the reſpondent's bill was 
exhibited ; and if both Courts ſhould be allowed to proceed 
at the fame time, it might occaſion a contrariety of decrees 


or determinations in the ſame matter. That it might alſo be 


of miſchievous conſequence, and give great encouragement 
for groundleſs and vexatious ſuits, if in caſes where any perſon 
dies leaving a conſiderable perſonal eſtate, and having made a 
fair and legal will in writing, it ſhould be allowable for any 
one of his kindred, upon a nude allegation that he died 
inteſtate, or was non ſane, to exhibit a bill in Chancery, and 


ſuggeſt a diſpute to be depending in the Eccleſiaſtical Court, | 
touching ſuch will ; and then pray an account, and that the whole | 
eſtate may be brought before a Maſter, till the_diſpute be 


determined. That the order of the 19th of December, con- 
tained, in effect, a decree upon a motion, and carried the 
matter farther againſt the appellant than could reaſonably have 
been expected, had the cauſe been at hearing; for the appel- 
lant could be charged with no more than payment of the money 
in his hands, and delivering up the ſecurities, and a general 
account directed to ſee what was in the hands of the parties ; 
but here was a poſitive order, which aſcertained the ſum of 
money to be paid, and that ſum to depend upon the pro- 
ceedings in the Eccleſiaſtical Court. That as the teſtator had 
by his will made the appellant executor, and thereby intruſted 
him with the care and management of his eſtate; no order 
ought to have been made to diveſt him of that truſt, unleſs 
there had been ſome evidence of the eſtate being in danger, 
or of the diſability of the party, or a wilful waſting of the 
ſame; but of which there was not the leaſt evidence before 
the Court, at the time of making this order. That the 
teſtator's will, whereby the appellant's children were reſiduary 
legatees, being his laſt will, and proved as ſuch, muſt be 
taken to be a good will, till the contrary appeared; and it 
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would be very hard and unreaſonable, in caſe this will ſhout 
ſtand valid, as there was no doubt it would, that their ſhare 
ſhould be lodged in a Maſter's hands, without their conſent, 
or being heard, and receivers put upon them to the great 
diminution of the eftate, and for which no adequate ſatis. 
faction could be made them. That the appellant was effec. 
tually prevented by the Eccleſiaſtical Court, from receiving 
any more of the eftate, he being under a monition, and cer. 
tificates having been ordered to the proper offices for that 
purpoſe. And as the two laſt orders appealed againſt, were 
founded upon the two former; if thoſe were not rightly 
founded, the others muſt fall of courſe. Should it be objected, 
that though there was no legal or proper evidence of the appel- 


lant's having received any money contrary to the ſaid monition, or 


that the monies were unſafe, or in danger in his hands, at the 
time of making the order of the 19th of December ; yet by the 
appellant's not complying with that order, and ſtanding out 
in contempt, even to a ſequeſtration, the want of ſuch 
evidence was ſupplicd ; it was anſwered, that (not to mention 
the ſpeed in obtaining thoſe orders, almoſt all within the 
compaſs of a month, when the appellant was abſent, and 
without any perſonal ſervice) theſe fubſequent accidents would 
not be proper foundations, to warrant the reaſonableneſs of 
the orders, at the time of making them; but the appellant 
acknowledged, that he was the leſs willing to comply with 
theſe orders, in hopes of obtaining relief from them upon 
this his appeal. And ſhould it be further objected, as it was 
ſuggeſted in the reſpondent's bill, that the appellant had drawn 
in the teſtator to conceive a cauſeleſs diſpleaſure againſt his 
relations; it was anſwered, that if the cancelled will, for 
which the reſpondent was contending, had ſtood, none of the 
teſtator's relations, who were pretty numerous, would have 
been the better for it, except the reſpondent ; for the legacies 
to them were the ſame in the canceled will, as in the laſt 
will, vis. only to Mrs. Cres and Mrs. Powel!, the daughters 
of the teſtator's eldeſt brother; but, at the time of making 
both wills, the teſtator had a younger brother and two ſiſters 
alive, and four neices, the daughters of his ſecond brother, 
who had not one farthing given them by either of the wills: 
So that it appeared, the teſtator had no intention of giving 
His eſtate to his relations, as ſuch, but only conſidered two of 
them as friends, 

ik On 
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On the other ſide it was only ſaid, that the orders were juſt, 


and conſonant to the rules of equity; and therefore ought to 
be affirmed, and the appeal diſmiſſed with exemplary colts. 


AccoRDINGY, after hearing counſel on this appeal, it was 


oRDBRED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 
and the orders therein complained of, affirmed *.. 


ZBB 


Thomas Rereſby, Eſq. and Mary his Wife, Appellants. 
Reſpondent. 


Thomas Newland, EY . 
14th February, 1723. 


TYY indentures of leaſe and releaſe, dated the 24th and 25th 
of November, 1682, made previous to the marriage of 
the reſpondent and Mary his wife, the father and mother of 
the appellant Mary, and by a fine levied in purſuance thereof, 
in conſideration of the then intended marriage, and of 2500 /. 
the marriage-portion of the ſaid Mary, and for the ſettling 
a jointure upon her, and for the advancement of the iſſue 
male, of the ſaid marriage, and raiſing competent portions for 


the iſſue female, in caſe of no iſſue male, William Newland 


and Mary his wife, the reſpondent's father and mother, together 


with the reſpondent, did convey to Sir John Matthews and Fohn 


Gordner and their heirs, the manors of Chamberlyns and Challers, 
in Eaft-Reed, and elſewhere, in the county of Hertford, with 
their appurtenances, and other the premiſſes therein mentioned ; 


es, 


_ Y 


— 
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Caſe 75. 


2 Wms. 93.7 
Viner, vol. 16. 
p- 432. note to 
CA. 2. 445. ca. 
5. and note. 

496. ca. 14. 
vol. 21. p. 
426. ca. 8. 
2 Eq. ca. ab. 
644. ca. 15. 
672. ca. 7. and 
note. 746. ca. 
I. and note. 


* After fix years litigation in the Eccleſiaſtical Court, and a hearing which Regiſtert727, 
lated ſeventeen days before the Court of Delegates, that Court, on the 28th of Lib B.p.151. 


February, 1727, unanimouſly pronounced a definitive ſentence ' in favour of the 
vrſt will; and in conſequence thereof, the Court of Chancery, on the 5th of 
Harch tollowing, ordered all the money ſecurities, &c. which had been brought 
before the Maſter, to be paid and delivered to the plaintiff Powys. The 
leſendants, the children of Andrews, afterwards petitioned the King for a com- 
Niſion of review, to re-hear the cauſe in the Court of Delegates ; but upon the 
'epart of the Lord Chancellor, that no ſpecial or particular reaſon for granting a 
review, had been aſligned and proved, his Majeſty was pleaſed to order, that no 
commiſſion of review ſhould, in this caſe, be granted, 


to 
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to the uſe of the ſaid William Newland, his heirs and aſſigns, 
until the ſolemnization of the ſaid marriage; and afterwards, 
as concerning the manors of Chamberlyns and Challers, ang 
the capital meſſuage of Neufill's, and the premiſſes thereunto 
belonging, and all other the manors, meſſuages and lands in 
the ſaid indenture of releaſe mentioned, except the lands pur- 
chaſed of Gilbert alias Goodfellow, and the cottage and cloſe 


called Morris, to the uſe of the reſpondent for life, without 
impeachment of waſte; and after the determination of that 
eſtate, to the uſe of Richard Nicoll and his heirs, during the 
life of the reſpondent, to preſerve contingent remainders; and 
after the reſpondent's death, upon truſt, that the ſaid Mary 
his intended wife, . ſhould, during. her life, receive thereout 
250 J. per ann. And as touching the freehold and inheritance 
of the ſame premiſſes, charged with the ſaid 250 J. per ann. 
from and after the death of the reſpondent, to the uſe of the 
firſt and other ſons of the reſpondent, on the body of the faid 
Mary begotten, in tail male ſucceſſively ; and for default of 
ſuch iſſue, and in caſe the faid Mary ſhould be enfient of 1 
child, at the reſpondent's death, then in truſt for ſuch poſt- 
humous child, in caſe it ſhould be a ſon, and to the uſe and 
behoof of him and the heirs male of his body; and for default 
of ſuch ſon, and the heirs male of his body, then to the uſe of 
the ſaid Richard Nicoll and Edward Rudge, their executors, 
adminiſtrators and aſſigns, for 500 years, upon the truſts after 
mentioned: And after the determination of the ſaid term, to 
the uſe of the reſpondent and his heirs for ever. And as con- 
cerning the ſaid excepted lands, to the uſe of the reſpondent 


in fee. And the ſaid term was declared to be upon truſt, that 


the ſaid truſtees ſhould out of the rents and profits of the pre- 
miſſes, ſo limited to them, or by ſale, demiſe, or mortgage 
thereof, or of a competent part thereof, raiſe and pay the ſe- 
veral ſums after mentioned, as well for the maintenance and 
education, as for the portion or portions, of the daughter or 
daughters of the reſpondent, by the ſaid Mary, in caſe of 
failure of iſſue male, of their two bodies, viz. 3000 J. in caſe 
of but one daughter, for the portion of ſuch daughter; and in 
caſe of two daughters, and no more, 2000 J. a- piece; and in caſe 
of more than two daughters, 4000 J. to be equally divided 


among them, for their portions, and to be paid at their re- 


ſpective 
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eaive ages of 18 years, or days of marriage, which ſhould — 
firſt happen, or within as ſhort a time after, as the ſame ſhould cwaw 
or might be conveniently raiſed ; the elder of 'the daughters 
to be firſt paid : And for the yearly maintenance of ſuch 
daughter, or daughters, until her or their portion or portions 
ſhould or might be raiſed as aforeſaid, if there ſhould be but 
one, the yearly ſum of 50 J. and if two, or more, the yearly 
ſum of 35 I. a-piece, to be paid to ſuch daughter or daughters, 
at the two moſt uſual feaſts, or terms in the year; that is to 
ſay, at the feaſt of St. Michael the Archangel, and the feaſt of 
the bleſſed Virgin Mary, by equal portions ; the firſt payment 
thereof to begin at ſuch of the ſaid feaſts, as ſhould firſt happen, 
next after the death of the reſpondent ; it being the true intent 
and meaning of the parties, that no yearly maintenance ſhould 


be due to, or raiſed for, any ſuch daughter or daughters, "— 
the life of the reſpondent. 


Provided always, and it was declared and agreed, by and 
between the ſaid parties, that after the ſaid ſeveral ſums or 
portions ſhould be raiſed and received; or if the reſpondent 
ſhould die without any daughter by the ſaid Mary, living at 
his deceaſe, and ſhe ſhould not be then enſient of a daughter, 
which ſhould afterwards be born and live; or if all ſuch 
daughters ſhould die before ſuch age of 18, or days of mar- 

tiage; or if ſuch perſon or perſons, to whom the immediate 
reverſion or remainder, expectant upon the faid term of 500 
years, for the time being ſhould appertain, ſhould well and 
truly pay or cauſe to be paid, or ſufficiently ſecure or cauſe to 
he ſecured, the ſeveral and reſpective ſum and ſums of money 
before mentioned to be raiſed, for the portion or portions of 
every ſuch daughter or daughters to be begotten, as aforeſaid, 
to be paid to every of them, within three months (accounting 
28 days to the month) after their reſpective age or ages of 18 
years, or days of marriage, whichſoever ſhould firſt happen ; 
and alſo for her and their maintenance and education in the 
mean time, as aforeſaid : Or if all the daughters of the reſpon- 
dent, on the body of the ſaid Mary to be begotten, ſhould 
be by him preferred in marriage, with ſuch portions as aforeſaid, 
in his life time; that then the ſaid Richard Nicol and Edward 
Rudge and their aſſigns, ſhould diſpoſe of the reſidue of the 


rents and profits of the premiſſes, during the reſidue of the ſaid 
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term 


term of F 500 years, to them limited as aforeſaid, and ſhould 
| ſtand and be poſſeſſed and intereſted, for and during the reſidue 


on the body of the ſaid Mary ſhould be preferred in marriage; 


immediate reverſion or remainder, expectant upon the ſaid term 
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of the ſaid term, upon truſt, and for the benefit of the perſon 
or perſons, to whom the immediate remainder or reverſion of 
the premiſſes, expectant upon the ſaid term, ſhould, for the 
time being, appertain; and to go with and attend the inherit- 
ance thereof, according to the limitations before contained, 
and ſhould aſſign, ſurrender and yield up their eſtate and in- 
tereſt accordingly, upon reaſonable requeſt in that behalf; 
yet nevertheleſs it was declared by all the ſaid parties, that in 
caſe all the iſſue male of the body of the reſpondent to be begotten 
on the body of the ſaid Mary, ſhould fail, before either of the ſaid 
ſons begotten between them, ſhould be preferred in marriage, 
and before ſuch time, as all the daughters of the reſpondent, 


that then the daughter and daughters, ſo not preferred in mar- 
riage, ſhould have ſuch portion or portions, as was before 
expreſſed: And in caſe any ſum ſhould be raiſed or received 
for portions, and all ſuch daughters ſhould die before the ſame 
ought to be paid, as aforeſaid; that all the monies ſo raiſed and 
received, ſhould be paid to the perſon or perſons, to whom the 


of 500 years, ſhould appertain. 


Then follows a proviſo for the reſpondent to leaſe for 21 
years, at the beſt improved rent, ſubje& to the ſaid annuity of 
250 J. and another proviſo, that it ſhould be lawful for the 
reſpondent and the ſaid Mary his intended wife, and for the 
reſpondent alone, in caſe he ſhould ſurvive her, by and with 
the conſent of the ſaid Sir Tobn Matthews and Jobn Gardner, 
or their heirs, or the heirs of the ſurvivor of them, and together 
with them, or their heirs, or the heirs of the ſurvivor of them, 
by any deed, or deeds, writing, or writings, ſealed and ſub- 
ſcribed, in the preſence of two or more credible witneſſes, to 
alter, revoke, fruſtrate, determine, extinguiſh and make void 
all and every, or any of the uſe and uſes aforeſaid; and to 
limit or appoint any other uſe or uſes, as the reſpondent and 
the ſaid Mary, and the reſpondent alone, in caſe he ſurvived 
her, by and with the conſent of the ſaid Sir John Matthews, 
and John Gardner, or their heirs, or the heirs of the ſurviv 


of them, ſhould think meet; and ſhould by ſuch * 
| eeds 


Cafes in Parliament. 497; 


deeds, wang or eme in "ou rw PONG limit — 


f 17237 
or apo int. * — 


The marriage, ſoon after executing of the ſaid indentures, 
took effect; and the ſaid Mary in ſome time after died, leaving 
iſſue by the reſpondent one ſon, named Thomas, and one 
daughter, the appellant Mary; which ſon, on the 19th of 
March, 1703, died under age and without iflue. 
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The appellant Mary had, before her brother's death, attained 
her age of 18 years, and thereby, as being wholly unpreferred, 
and the only daughter and ſurviving iſſue of her ſaid father and 
mother, ſhe became entitled to the ſum of 3000/7. ſo limited 
and ſecured to be raiſed and paid for the portion of ſuch only 
daughter : And the appellant Thomas Rereſby, having married 
the appellant Mary, became entitled in her right to the ſaid 
portion, together with in tereſt for the ſame, from the death 
of the ſaid Thomas, the appellant Mary's ſaid brother. 


But the reſpondent having married a ſecond wife, by whom 
he had ſeveral children, inſiſted, that the appellant Mary's ſaid 
portion of 3000 J. was not payable, unleſs ſhe ſurvived him; 
and therefore the appellants in Michaelmas term, 1718, exhibited 
their bill in the Court of Chancery, againſt the reſpondent, 

and the repreſentatives of the truſtees ; praying that the appel- 
lant Mary's ſaid portion of 3000 J. with intereſt for the ſame 
from the death of the ſaid Thomas Newland, her brother, might 
be forthwith raiſed, by fale or mortgage of the ſaid term of 
500 years, and paid to the appellants ; and, that the reſpondent 


and the truſtees, might be reſtrained from revoking the uſes of 
the ſaid ſettlement. 
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The reſpondent, by his anſwer to this bill admitted the aid 
indenture of ſettlement; that the ſaid marriage took effect; that 


his faid late wife died about 25 years ago; that he had ifſue 
by her, fix ſons, - who all died before the age of 21, unmarried ; 
that he had no daughter by her, except the appellant Mary; 
that the appellant Mary's faid brother, Thomas Newland, one 
of the faid fix ſons, ſurvived his mother, and alſo all the other 
iſſue male of the ſaid marriage; and died about the 19th of 
March, 1703, under age and unmarried ; and that the appellant 
Mary had, before his death, attained her age of 18 years, and 
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was not preferred with any portion: But he denied, that the 


ſaid 3000 J. portion to be raiſed forthwith, or that the ſame 
ought to be raiſed and paid, with intereſt from the death of the 


'by the tenor and conſtruction of the faid deed, the ſaid 3000/. 
brother's death, nor could be due to her, or ought to be raiſed, 


until after his the reſpondent's death, in caſe ſhe ſhould be 
then living; and that in caſe ſhe ſhould be then dead, the ſame 


the Lord Chancellor Macclesfield ; when his Lordſhip, upon the 
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appellant Mary, thereby, or otherwiſe, became entitled to che 


ſaid Thomas Newland, her brother; and ſaid he was adviſed, that 


did nat become due to the appellant Mary, upon her ſaid 


would not be raiſable, nor ought to be raiſed, nor would the 
eſtate be in ſuch caſe .chargeable therewith : . He alſo denied, 
that he ever threatened to procure the conſent of. the truſtees 
to revoke, or alter the uſes of the ſaid ſettlement. 


On the 20th of February, 1722, the cauſe was heard before 


conſtruction of the ſettlement, declared, he ſaw no cauſe to 
relieve the appellants as to the raiſing of the ſaid 3000 J. in the 
life-time of the reſpondent ; and therefore ordered, That the 
bill, ſo far as concerned that demand, ſhould ſtand diſmiſſed. 


From this .decree the appellants appealed, inſiſting, that, 
according to the tenor and true meaning of the ſettlement, 
the right to the appellant Mary's portion actually veſted in 
her, at the time of her brother's death, ſhe having then attained 
her age of 18, and being wholly unprovided for ; at which 
time, or marriage, or in as ſhort time after as the ſame could 
or might be conveniently raiſed, the ſaid portion was, on 
failure of iſſue male, exprefly to be paid. That by the expreſs 
words alſo of the deed it was declared, that in caſe all the ue 
male of the body of the reſpondent, to be begotten on the 
body of the ſaid Mary, ſhould fail before any or either of them 
ſhould be preferred in marriage, and before all their daughters 
ſhould be preferred in marriage; that then ſuch unpręferred 
daughter or daughters, ſhould have ſucb portion and portions 4s 
,aforeſaid: And there being no negative put upon the payment 
of the portions, as there was on the maintenance, during | 
the reſpondent's life, demonſtrated it to be the intent of the 
parties, that the portions ſhould be paid at the times before 


appointed; and not that the daughters ſhould wait for the 
= 2 payment 
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payment until their father's death, or that the right to the 
portion ſhould depend on the contingency, of the appellant 
Mary's being living at her father's death. It was therefore 


conceived, that the appellant Mary, immediately upon the death 
of her brother Thomas, became entitled to the ſaid 3000 J. 
portion, and that the ſame ought to have been forthwith raiſed 
and paid accordingly ; but if this portion was not raiſeable till 
after the reſpondent's death, yet even in that caſe, the bill 
ought not to have been diſmiſſed, but ſhould have been retained 
until it ſhould be known, whether the contingency happened. 


On the other fide it was ſaid, that from the whole ſcope and 
tenor of the ſettlement, it appeared not to have been the intention 
of the parties, that the daughters ſhould be enabled to compel 
the raiſing of their portions during their father's life-time ; 
for the words were very expreſs, that no maintenace was to be 


paid during his life-time, nor any portions, but to ſuch 


daughters as ſhould be living at his death. That all poſſible 
care was taken in this ſettlement, to oblige the reſpondent's 


children, as well ſons as daughters, to their duty and obedi- 
ence to their father ; and for this reaſon it was not only declared, 
that the daughters ſhould have no maintenance during their 
father's life, nor any portion unleſs living at his death ; but 
there was alſo a power left in the father, with the conſent of 
the truſtees, to revoke all the uſes of the ſettlement: And 


therefore, to give the appellant Mary her portion in her father's 


life-time, would be to make a new ſettlement, and to render 
his power of revocation, and the provident care he had taken 
to keep his children in their duty, fruitleſs and ineffectual. 
That if ſettlements, made with great conſideration and prudence, 


were broke into in ſuch inſtances, it would tend to the ruin of 


families, not only by making daughters independent of their 


fathers, and thereby more liable to become a prey to deſigning 


perſons; but alſo by bringing heavy loads upon eſtates, by 
the ſale or mortgage of reverſionary terms; which was never 
intended, nor could be done but at a great diſadvantage. 


That no right to this portion was yet veſted, for the meaning 


of the clauſe ſo much relied on by the appellants, was only 
to aſcertain, that in caſe of ſuch failure of ſons, an unpreferred 
daughter ſhould have the like ſum for her portion, as if there 
had been no ſon born of the marriage ; but, notwithſtanding 
Vor. IT. | 6 K that, 
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S that, her portion would ſtill depend upon and be {rhjec th 
the ſame contingency, viz. her being living at the.reſpandent's 
8 death, and his not revoking the uſes of the ſettlement; the 
declaration of the truſt of the term being entire, and to be 
conſtrued and taken all together. It was therefore hoped, 
that as the appellants had commenced their ſuit, when they 
had no right accrued, nor any demand in equity, the gif. | 
miſſion of their bill was juſt, and ought to be affirmed. 


DECREE ACCORDINGLY, after hearing counſel on this appeal, it was 


a fir med. 


Jour. vol. 22. ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 
Þ-*39 and that ſo much of the decree, as was therein complained of, 


thould be affirmed. 
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Caſe 76. Charlotte, Counteſs Dowager of 1 
wick and Holland, and Charlotte Ad 

* and Z1jj , and WAL *7- 3 Annellant 

diſon, an Infant, by the ſaid Conn: N 

teſs, her Mother and next Friend, 


Francis Edwards, Eſq. and Lady li- 
aaberb his Wife, Hugh, Earl of een 
Cholmondeley, and George Lord — ä 
Zurgb, — 4 yy 


24th February, 1723. 


2 Wms. 17 1. 2 DAR D, Earl of Warwick and Holland, being ſeiſed 
ph by "__ in fee, among divers other lands, of the manors of Abbott 
83. ca. 2. Kenſington and Earl's Court Kenſington, in the county of Mid- 
dleſex ;* a marriage was, in the beginning of the year 1690, 

agreed upon, and afterwards ſolemnized between him and the 

appellant, the Counteſs Dowager; and by indentures of leaſe 

and releaſe, dated the 4th and 5th of January, 1696, in con- 
ſideration of the ſaid intended marriage, and of 16,000/. portion, 

(60007. whereof the Earl was to receive in hand, before the 

marriage, and the remaining 10,0004. was to be paid and 

ſecured as after mentioned) the ſaid Earl Edward ſettled 2 


jointure of 2000 J. per ann. and upwards upon the appellant 
| the 
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the Counteſs for life; and alſo granted and conveyed to truſtees 
therein named and their heirs, the ſaid manors of A4bbotts Ken- 


ſington and Earls Court Kenſington, to the uſe of himſelf for 
90 years, if he ſhould fo long live, without impeachment of 


waſte ; remainder to truftees and their heirs, during the life 


of the faid Earl Edward, in truſt to preſerve contingent 


remainders; remainder to truſtees for 500 years, for raiſing 
portions for younger children of the ſaid marriage; remainder 
to the uſe of the firſt and every other ſon and ſons of the 
faid marriage, ducceffively in tail male; remainder to the 


uſe of Lord --Cholmondeley, Lord Newburgh and Orlands 


Bridgman, ſince deceaſed, for 1000 years; upon truſt, for 
raiſing portions and maintenances for the daughters of 
that marriage, in caſe of failure of iſſue male; remainder to 


the uſe of the ſaid Earl Edward and his heirs. With the 
uſual proviſoes for making void the ſaid terms of 500 years and 
1000 years, if there ſhould be no younger child or daughters 


of the ſaid marriage: And with power to Earl Edward, of 
making leaſes in manner therein mentioned. And after recit- 
ing, that the ſum of 10,000/. reſidue of the ſaid 16, 00. 


the portion of the appellant the Counteſs, remained ſtill to be 
raiſed, or to be paid by the perſons intruſted to raiſe the ſame, 
by and out of the lands, late of Sir Thomas Middleton, Bart. 


the Countels's father; it was by the ſaid ſettlement declared 
and agreed, and Earl Edward for himſelf, his heirs, executors 
and adminiftrators, did .covenant with the ſaid Lord Cho/mondeley, 


Lord Newburgh and Orlando Bridgman, their executors, admi- 
niſtrators and aſſigns, in manner following, vis. That the 


aid ſum of 10,0007. or any part thereof, ſhould not be called 


in, or taken out of the hands of the ſaid truſtees, by the ſaid 
Earl Edward, for his own uſe or diſpoſal ; but ſhould, with 
all convenient ſpeed, be received, laid out and diſpoſed (not 
by the faid Earl Edward, his executors or adminiſtrators, but) 
by the ſaid Lord Cholmondeley, Lord Newburgh and Orlando 
Bridgman, and the ſurvivors or ſurvivor of them, or by ſuch 
others, as they, their executors, adminiſtrators or aſſigns 
ſhould appoint, in the purchaſe of lands and tenements of inhe- 
ritance, within the realm of England, (not conſiſting of houſes 
ſituate within any city or market town) which lands and 
tenements ſo to be purchaſed, ſhould, upon the purchaſe there- 
of, be ſettled and limited to the like uſes, and under the like 

| truſts, 
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truſts, powers and proviſoes, to and under which the faiq 
manors of Abbotts Kenſington and Earl's Court Kenſington, 
were thereby ſettled and limited as aforeſaid ; and that upon 


the receipt of the {aid 10,000/. by the ſaid Lord Cholmondeley, 


Lord Newburgh and Orlando Bridgman, he the ſaid Earl Edward 
ſhould and would, give ſuch a receipt and diſcharge for the 
ſame, as by counſel ſhould be reaſonably adviſed : And if the 
{aid 10,000/. ſhould be paid in before a purchaſe could he 
found, the ſame ſhould not be received by Earl Edward, but 
by the ſaid Lord Cholmondeley, Lord Newburgh and Orlandy 
Bridgman; or the ſurvivors or ſurvivor of them, and ſhould be 
by them placed out at intereſt, until a convenient . purchaſe 
could be found out ; and the intereſt and proceed thereof, until 
ſuch purchaſe made, ſhould go and be paid to ſuch perſon and 
perſons, as ſhould from time to time be entitled to the rents 


and profits of the ſaid manors of Abbotts Kenſington and Earl 
Court Kenſington, | P32 


The marriage took effect, and ſome time afterwards Earl 
Edward died ; leaving Edward Henry, Earl of Warwick and 
Holland, his only iſſue by the appellant the Counteſs; and 


there being no younger child or daughters of the marriage, 


the ſaid terms of 500 years and 1000 years became void. 


After the death of Earl Edward, the ſaid Earl Edward Henry 
entered upon and became ſeiſed of the ſaid manors of Abbotts 
Kenſington and Earl's Court Kenſington, in tail male, with the 
reverſion to himſelf in fee. The ſaid 10, ooo l. with, 2000/. 
arrears of intereſt, was, in the life-time of Earl Edward the 
father, paid into the truſtees, who (no purchaſe offering) 


laid out the ſame on a mortgage, whereen the ſame ſtill con- 
tinued. 


The faid Earl Edward Henry afterwards, in Trinity term, 
1719, levied a fine of the ſaid manors of Abbotts Kenſington 
and Earl's Court Kenſiugton; and by indenture, dated the 230 


of May, 1719, declared the uſe thereof, to himſelf and nis 
heirs. 


The appellant the Counteſs, afterwards intermarried with 
the Right Honourable Fo/eph Addiſon, Eſq. who, ſome time 
afterwards died, leaving iſſue by her the other appellant 
Charlotte, his daughter and only child. 


On 
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On the 18th of Auguſt, 1720, Earl Edward Henry died 


inteſtate, unmarried - and without iſſue; whereupon the ſaid 
manors of Abbotts. Kenſington and Earl's Court Kenfington, 
deſcended in fee-fimple to the reſpondent the Lady Elizabeth 
Edwards, as aunt and heir of the ſaid Earl Edward Henry : 


And the appellant the Counteſs, having taken out letters of 


adminiſtration to her ſaid ſon Earl Edward Henry, and having 
alſo in her cuſtody, the ſaid deed of ſettlement ; the reſpon- 
dents brought their bill in the Court of Chancery againſt the 
appellants, the Counteſs, and her daughter, and alſo againſt 
the ſurviving truſtees, Lord Cholmondeley and Lord Newburgh, 
in order to. compel the laying out the ſaid 10,000/. as ſoon 
as might be, in the purchaſe of lands in fee-ſimple, to be 
ſettled and conveyed to the uſe of the ſaid Lady 'Elzabeth 
Edwards, and her heirs; as ſhe was the right heir of her 
nephew, the ſaid Earl Edward Henry, and of her brother, the 
late Earl Edward; and that the ſecurities for the ſaid 10,0007. 
and the deeds and writings relating to the ſame, might be 
brought before one of the Maſters of the ſaid Court; and for 
the recovery of ſuch part of the intereſt of the ſaid 10,000/7. 
as had incurred ſince the death of the ſaid Earl Edward Henry. 


To this bill, the appellants and the ſurviving truſtees, 


having put in their anſwers ; the appellants brought their croſs 


bill againſt the reſpondents and -the ſaid truſtees, praying, 


among other things, that the 10,0007. and intereſt might be 


raiſed and paid to the appellants: To which croſs bill the 
reſpondents having put in their anſwers, both cauſes were heard 
on the 16th of July, 1723, before the Lord Chancellor Mac- 


clesfield, who was pleaſed to declare, that it plainly appeared 


by the ſettlement of January, 1696, that the ſaid ſum of 
la, ooo. was veſted in the defendants the Earl of Cholmondeley 
and Lord Newburgh, upon truſt, that they ſhould, with all 
convenient ſpeed, lay out the ſame in a purchaſe of lands, 
to be ſettled to the ſame uſes and limitations, as the manors 
of Abbotts Kenſington and Earl's:Court Kenſington were thereby 
ſettled; and that there had been nothing ſince done, to alter 
the ſaid truſts; and did therefore order and decree, that the 
trult ſhould be performed, and that the ſaid ſum of 10,0007. 
when -a convenient purchaſe of lands could be found out, 


mould be inveſted therein accordingly, and ſettled to the uſe 
Vor. II. 6 L of 
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of tho right heirs of the ſaid Earl Edward Henry. And wer 
faid 10,0004. being then placed out at intereſt, it was further 
ordered and decreed, that the ſceurities for the fame, and the 
deeds and writings relating thereto, ſhould be brought before 
Mr. Edwards, one of the Maſters of the ſaid Court; and it 
was thereby referred to the ſaid Maſter, to take an account of 
the intereſt of the ſaid 10,000/. which accrued due in the 


life-time of the ſaid Edward Henry, Earl of Warwick and 
Holland, and alſo of the intereſt of ſuch intereſt, and of whit 


intereſt of the ſaid 10,0007. had accrued due fince the death 


of che faid Earl; and that what intereſt of the ſaid 10,000/. 
Mould appear to have accrued dye, in the life-time of the ſaid 
Earl, together with the intereſt thereof, ſhould be paid to the 
defendant the appellant, the Counteſs Dowager of Warwick. 
But that what intereſt of the faid ' 10,0007. the faid Maſter 
ſhould certify had accrued due fince the ſaid Earl's death, 
ſhould be paid to the reſpondents Francis Edwards and the 
Lady E{tzabeth his wife: And it: was thereby further ordered, 
that the defendants the truſtees ſhould: be thereout paid their 
coſts, according to the courſe of the Court; but his Lordſhip 
did not think fit to give any coſts to the other parties. | 


From this decree the appellants appealed, and on their 
behalf it was inſiſted, that by the fine which Earl Eduard 
Henry had levied, the eſtate tail in the premiſſes compriſed in 
the ſaid marriage-ſettlement, was well and ſufficiently barred; 
and all the uſes, limitations and reſtrictions, concerning the 
ſaid 10, ooo J. were ſo effectually deſtroyed, or ought to be fo 
conſtrued in a Court of Equity, that Earl Edward Henry, 
after the ſaid fine, ought to be adjudged in equity. to be 
poſſeſſed of the ſaid 10,000/.; or at leaſt that the truſtees 


ſtood poſſeſſed thereof, in truſt fob him, his executors and 


adminiſtrators, as his own abſolute and unqualified property 
and perſonal eſtate, freed and diſcharged from all other uſes, 
truſts, limitations and agreements, in the ſaid ſettlement; and 
that upon his dying inteſtate without iſſue, the ſame belonged 
to, and ought to be accounted: for and paid to the appellants, 
as his mother and ſiſter, by virtue of the letters of adminiſtra- 
tion and the ſtatute of diſtributions: And this the rather, 
becauſe Earl Edward Henry had a right to demand and have the 
faid 19,0904 without laying the ſame out in land; and there 

being 
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being. no eſtate now ſubſiſting in the manors of Abbott's Ken- 
fington, Ge. under the ſettlement, the agreement for laying 
out the ſaid 10,0607. in the purchaſe of lands to be ſettled 
to the {ame ufes; had ceaſed and become abſolutely deter- 
mined, and not to be carried into execution by a Court of 
Tonk: And therefore it was hoped, that the decree would 
be ſet aſide and reverſed ; and that the truſtees would be 


decreed to affign over the ſecurities for the ſaid 10,0007. and 
intereſt, to or for he henefit of the appellants. 


On the other ade it was ad, to be the proper province of 
2 Court of Equity, to compel a ſpecific performance of 
agreements. That in all caſes where money is agreed to be 
inveſted in the purchaſe of lands for the benefit of any perſon 
and his heirs, though ſuch perſon dies before the purchafe made, 
yet if he ſhall have made no diſpoſition of the monies, the 
benefit thereof ſhall go to his heirs, in the ſame manner as 
the lands would have gone, if the purchaſe had been actually 
made : And it was the ſtronger in the preſent caſe, becauſe, 
by the expreſs words of the ſettlement it was agreed, that 
until ſuch purchaſe ſhould be made, the intereſt and proceed 
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of the ſaid 10, oo J. ſhould go and be paid to ſuch perſon 


and perſons, as from time to time ſhould be entitled to the 
rents and profits of the ſettled eſtates; and the perſon entitled 


to thoſe eſtates, and the rents and profits thereof, from the 


death of Earl Edward Henry, was the reſpondent Lady Eliza- 
beth Edwards. That the late Earl never made any diſpoſition 
of this 10,000/. or any part thereof: And the fine levied by 
him of the ſettled eſtate was immaterial, in regard he had as 
good a power before levying this fine, of diſpoſing of the ſaid 
eſtate and the 10,000/. in money, againſt all but his own 
iſſue, as he had after the fine was levied ; and as he never 
had any iſſue, the fine made no alteration. That there ſeemed 
to be no reafon to ſay, that becauſe the fine compriſed the 
manors, it therefore compriſed the truſt of the 10,0001. ; 


decauſe a fine cannot be levied of money, or of the truſt of 


money. But if it were admitted, that the fige did extend to 
the truſt of this 10, oo0 J. yet even in that caſe, the uſes of 


it being declared to Earl Edward Henry and his heirs; the 


reſpondent Lady Eligabeth, being entitled to the manors as 
his heir at law, would, for the ans reaſon, be entitled to the 
3 money 
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2 Eq. ca. ab. 
19. ca. 11. 


5 31. ca. 13. 
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money. And | laſtly, that in all doubtful caſes, or conſtruc. 
tions in a Court of Equity, the heir ought be preferred 
before an adminiſtrator or executor; and as 45 were very 
many «determinations in Courts of Equity, agreeable to the 
preſent decree; it was hoped, that the ſame would be * 
and the appeal diſmiſſed with caſts. 


| ACCORDINGLY, after hearing counſel 0 "this pol. it was 


„ ORDERED and ADJUDGED, that the fame ſhould be diſmiſſed; 


and the decree therein complained of, affirmed. 


„ . * 7 
o 4 0 - 4 


Sarah, Dutcheſs Dowager of Mar! 
borough, Francis, Earl Godolphin, 
William Clayton, William Guidott, 
and John Hanbury, Eſqts. the N ellants. 


acting Executors of Job, late Duke 
of Marlborough, — — 1 * 


Edward Strong, Sen. and F 
ee ae { neſpndem 


28th February, 1723. 


ER Majeſty, Queen Ann, as a reward for the ſervices 
done by the late Duke of Marlborough to the public, 
and particularly in memory of the victory obtained at Blenheim; 
gave directions to build a houſe, at her own expence, for the 
Duke at Woodſtock, which was to be called Blenheim : And 
her Majeſty gave orders to the Lord Treaſurer Godo/phin, by 
ſeveral warrants, under her Sign Manual, to iſſue money to 
John Taylor, Gent. to be paid over by him, for, defraying 
the charge of the works, according to ſuch directions, as he 
ſhould from time to time receive form Samuel T. ravers, Eiq. 
her Majeſty's then Surveyor-General. In purſuance. alſo of 
her Majeſty” s pleaſure, the Lord Treaſurer appointed her own 
officers, viz. Sir John Vanbrugh to be Surveyor of the works, 
.and Mr. Boulter and Henry Joynes, and after Mr. * 5 
| ___ death, 


"Cafes in parltament. 


death, 7. ieman Bobart, together with the ſaid ent Joint- 
comptrollers and clerks of the works. ; 


Purſuant to theſe warrants, ſeveral ſums of money were 
from time to time iſſued into the hands of Mr. Taylor, and 
by him paid, towards carrying on the ſaid works, according 
to the order of Mr. Travers, without the intervention of the 
Duke ; who, not apprehending himſelf liable to pay for the 
ſame, never had, or inſpected the bills of the reſpondents, or 
any other of the workmen ; but the bills remained in the 
hands of the workmen, after, they had been inſpected by the 
Queen's officers, and were delivered to Mr. Taylor, upon the 
payment thereof. 


In this manner the building was carried on, at the expence 
of her Majeſty, till the aſt of June, 1712, when her Majeſty 
thought fit to put a ſtop to it; and at which time, there 
was an arrear due to the workmen, artificers and others, 


employed in the ſaid building. 


On the 15th of June, 1713, an eſtimate was laid before the 
Houſe of Commons, of the debts which were owing to the 
ſeveral heads of expence of her Majeſty's civil government, 
at Midſummer, 1710, amounting to 511,762/. one of the heads 
whereof was, To the Building at Woodſtock, by eſtimation, 
bo, ooo J.; and upon this eſtimate, a bill was Brought into 
the Houſe, and paſſed into an Act, intitled, An Act jor ena- 
bling her Ma ajeſiy to raiſe 500, ooo l. for the uſes of ber civil 
government, 75 be applied towards payment of ſuch debts and 
arrears owing to her ſervants, tradeſmen and others, as are 
therein mentioned. 


In the firſt year of King Geo. I. an Act paſſed, intitled, An Act 
for enlarging the fund of the Governor and Company of the Bank 
of England, and for ſatisfying an arrear for work and materials 
at Blenheim, incurred whilſt that building was carried on at the 
expence cf her late Majeſty, &c. which takes notice, that the 
building at Blenbeim, and making the gardens and other con- 
veniencies thereto, had been bogus and carried on accordingly, 
at the expence of ber ſaid late Majeſty, and that the charge thereof 
had been born by her Majeſty, out of the revenues appointed 


for the uſes of her civil government; and then goes on thus, 
You. II. 6M vi. 
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vis. © For the clearing of any doubt that might atiſe, 


* whether the debts which then remained unſatisfied to 
* artificers and others, for work performed and materials 


* 


delivered, upon account of the building and works afore. 
ſaid, whilſt the ſame were carried on as aforeſaid, ought to 
be ſatisfied out of the arrears of her Majeſty's ſaid revenues, 
due at the time of her demiſe, and the monies then re. 
maining of the ſaid 5oo, ooo l. by the aforeſaid act autho. 
* rized to be raiſed; it is thereby declared, that all the debts 
« which then remained unſatisfied to artificers and others, for 
* work performed, and materials delivered on account of the 
« ſaid building and works, on or before the 1ſt day of June, 

1712, when her Majeſty firſt cauſed the payments on account of 
« the ſaid building to be ſtopped, ought to be, and the ſame are 
«© thereby accordingly directed and enacted to be paid out of 
« the monies then remaining of the aforeſaid ſum, by the 
* laſt mentioned act authorized to be raiſed, and out of the 
<« arrears of the ſaid revenues granted to her Majeſty for the 
uſes of her civil government, as aforeſaid, due at the time 
«© of her demiſe, in ſuch and the like manner, and by ſuch 


«« proportions only, as other her Majeſty” s debts were or ought 
«.to be paid.” 


c 


cc 
cc 


cc 


cc 


cc 


In purſuance of this act, King Geo. I. by his letters of 
Privy Seal, dated the 14th of September, 1715, authorized and 
commanded the Lords Commiſſioners of the Treaſury, that 
out of the monies then remaining in the receipt of the Exche- 
quer, of the ſaid 500, ooo J. and alſo out of the arrears of the 
revenues granted to her ſaid late Majeſty for the uſes of her 
civil government, due at the time of her demiſe ; they ſhould 
iſſue any ſum not exceeding 30,000/. to the ſaid Mr. Travers, 
to be applied and paid over by him, towards diſcharging ſuch 
debts as remained unſatisfied to the artificers and others, for 
work performed and goods and materials delivered upon account 
of the faid building and works, on. or before the 1ſt of 
June, 1712; according to ſuch bills and accounts thereof a5 
ſhould be examined and allowed by William Lowndes, ſen. 
James Craggs, len. and William Sloper, Eſqrs. who were 
thereby appointed to ſettle ind adjuſt the demands of the 
artificers and others, relating to the ſaid works at Blenheim. 


Under 
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Under this authority, Mr. Lowndes, Mr. Craggs, and Mr. 
der, ſettled and adjuſted the demands of the artificers and 
others, and particularly of the reſpondents, and ordered a 
third part of their reſpective demands to be paid; and 16, ooo]. 
or thereabouts, having been iſſued into the hands of Mr. 
Trovers; purſuant to the ſaid letters of Privy Seal, he paid 
ſeveral of the ſaid artificers and others, a third part of their 
reſpeive demands; and particularly, in January, 171 5, he 
paid the reſpondents, 2144/7. 115. and 741/. 17s. 2d. which 
they accepted, and for which they gave a receipt to Mr. 
Travers, as ſo much received of him, purſuant to the ſaid 


letters of Privy Seal, out of the .arrears and remains of her 
late Majeſty's revenues. 


But in Eafter term, 1718, the reſpondents exhibited their bill 
in the Court of Exchequer, againſt the Duke of Marlborough, 
and the faid Sir fohn Vanbrugb, ſetting forth, that the. houſe 
and buildings at Blenbeim, were erected at the Duke's expence ; 


writing, dated the gth of June, 1705, had appointed the ſaid 
Duke, to be Surveyor of the ſaid works and buildings; and 


rials; and that Sir John YVanbrugh had accordingly entered into 
an agreement in writing with the reſpondents, dated the 1oth 
of May, 1706, whereby the reſpondents agreed to perform the 
maſons work in the ſaid building, at the rates and prices 
therein mentioned : And the bill charged, that they entered 


upon the credit of the Duke of Marlborough ; and that they, 
from time to time, made out their bills, and the ſame were 
caſt up, ſtated and ſigned, by Sir John Vanbrugb, Henry 
Joynes, Tilleman Bobart, and William Fefferſon ; and that there 
remained due to them, the ſums of 7314/7. 16s. 4d. and 50/. 


Duke might be decreed to pay the ſaid two ſums, together 
With intereſt for the faid 7314 J. 16s. 4d. from the time they 
received the third part of their debt from Mr. Travers, in 
fanuery, 1715; and that if Sir Tohn Vanbrugh did not act in 
the Premiſſes, on the behalf of the Duke of Marlborough, that 
then the ſaid Sir John Vanbrugh might be decreed to pay their 
aid demands and intereſt, 


The 


and that the Lord Treaſurer Godolphin, by an inſtrument in 


vir Jobn Vanbrugb, at the requeſt and on the behalf of the 


thereby authorized him to make contracts for work and mate 


upon the work, and continued in the ſame, till Auguſt, 1712, 


The reſpondents therefore prayed by their ſaid bill, that the 
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him to make contracts with artificers and workmen to be 
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The Duke of Marlborough put in his anſwer to this bill, 
and ſaid he knew not by whom the reſpondents bills, or the 
works and materials therein mentioned, were ſigned, meaſuted 
and ſtated, but that he never ſigned or allowed their bills or 
accounts. And the cauſe being at iſſue, came on to be heard upon 
the 21ſt of February, 1720, when the Court declared that 
the Duke of Marlborough was bound by the inſtrument figned 
by the late Earl Gedolphin, appointing Sir John Vanbrugh | 
Surveyor of the works and buildings aforeſaid, and impowering 


employed about the ſaid buildings; and alſo by the contract 
made by the ſaid Sir ohn Vanbrugb with the reſpondents, in 
purſuance thereof, and ought to pay what remained due 0 
them by virtue thereof; and therefore ordered and decreed, 
that the Duke ſhould account with and ſatisfy the reſpondents, 
for what remained due to them for the ſaid building, purſuant 
to the ſaid contract; the taking of which account was thereby 
referred to the Deputy Remembrancer, who, for the better 


diſcovery and aſcertaining what was due thereupon to the 


reſpondents, was to be armed with a commiſſion for examind- 
tion of witneſſes, for proving any particular matters relating 
to the ſaid account ; and if, upon taking the ſaid account, 
any ſpecial matter ſhould ariſe before the ſaid Deputy Remem- 
brancer, he was to report the ſame to the Court : And the 
conſideration of intereſt for what ſhould, upon the aid account, 
appear to be remaining due to the reſpondents, was reſerved | 
till the coming in of the report: And if it ſhould appear t 


the Deputy Remembrancer, that there had been any flated 


Ante, p. 314. 


account of any of the matters in queſtion, the ſame was not 
to be unravelled; but the Deputy Remembrancer ſhould, in h 
report, compute intereſt for the balance of ſuch ſtated account, 
notwithſtanding that the conſideration, whether ſuch intereſt 
ſhould be allowed or not was reſerved as aforeſaid. —— This 
decree was afterwares athrmed by the Houſe of Lords, upon 


The Deputy Remembrancer accordingly made his report en 
the 7th of June, 1722, and thereby certified, that the Duke 
of Marlborough was, in May, 1710, indebted to the reſpon- 
dents in 1300. 129. 10d. for Burford ſtone, before that te 
by them delivered at Blenheim, for the ſervice of his Grace! 


4 
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and that the ſame was ſtated and allowed by V liam Jeſterſon, 
the proper officer appointed for that purpoſe, in May, 1710, 
to be then-due to the reſpondents ; and therefore the Deputy 
computed intereſt at 5 J. per rent. for that ſam, from the gth 
of May, 1710. — That the Duke was in Fune, 1710, indebted 
to the reſpondents, in the further fam of 15987. 13s. 64. 
for Burford ſtone, before that time by them delivered at Blen- 
beim, for the ſervice of his Grace; and that the ſaid ſum was 
ſtated and allowed by the ſaid Fefer/ſor, the proper officer 
appointed for that purpoſe as aforeſaid, in the ſaid month of 
Fune, 1710, to be due to the reſpondents; and therefore the 
Deputy computed intereſt for that fam, after the rate afore- 
Jaid, from the gth of June, 1710. — That the Duke was, in 
September, 1710, indebted to the reſpondents in the further 


ſum of 1793 J. 115. 1d. for maſons work done by them at 
Blenheim, for the ſervice of his Grace, and that the ſame was 


ſtated and allowed to be due to them, by Sir John YVan- 


brugh, Feynes and Bobart, the proper officers appointed by his 
Grace for that purpoſe, in September, 17103 and therefore the 
Deputy computed intereſt for that ſum, at the rate afore- 
ſaid, from the gth of September, 17 10——That the Duke was, 
on the 1oth of March, 1710, indebted to the refpondents in 
49474. 45. 5d. for maſons work done by them at Blenheim, 
for the ſervice of his Grace, and that that ſum was ſtated and 
allowed to be due to them, by the ſaid Sir Jobn Vanbrugb, 
Jeynes and Bobart, the proper officers appointed for that 
purpoſe by his Grace, on the ſaid roth of March, 1710: 
And, upon the whole matter, the Deputy reported the Duke 
to be indebted to the refpondents, in 12,229/. 135. 2d. but 


whether the intereſt before computed ought to be allowed, he 
left to the judgment of the Court. 


But as to the ſum of 50 J. which the a demanded 
by their bill; and which they fwore, in their anſwer to the 
Duke of Marlborongh's croſs bill, to be due to them on a 
particular account therein mentioned, their anſwer was falſified 
in that particular; for it was proved, and they were, on the 


contrary, reported indebted to the Duke of Marlborough, on 
that account 8 7l. 
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was not appointed for any ſuch purpoſe, either by the Duke of 
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The Duke, in his life-time, took the following exceptions 
to this report: I. For that the Deputy had allowed the 
reſpondents, the ſeveral ſums aforeſaid, for Burford ſtone 
delivered, and maſons work done; whereas there was not 
ſufficient evidence in the cauſe, that ſuch ſtone was delivered, 
or ſuch work done by the reſpondents. — II. For that the 
Deputy had certified, that the ſaid two firſt ſums for Burforg 
ſtone, were ſtated and allowed by the ſaid Jefer/on, the proper 
officer appointed for that purpoſe ; whereas the ſaid Feferſyn 


Marlborough, or the late Earl Godo/phin, neither had Sir Jahn 
Vanbrugh, Joynes and Bobart, or any of them, jointly or 
ſeverally, any power or authority to depute or appoint the ſaid 
Feffer ſon for the purpoſe aforeſaid, nor was any appointment 
of the ſaid Feferſon produced before the Deputy. III. For that 
the Deputy ought not to have computed intereſt for any of the 
ſums in his report mentioned, in regard they did not, in their 
nature, carry intereſt; nor was there any account ſtated of the 
matters in queſtion, within the intention of the ſaid decree; 
and, for that the Deputy had computed intereſt from the year 
1710, without taking notice in his report, that the reſpon- 
dents, by their bill, only prayed intereſt from January, 1715, 
for the money claimed to be then remaining due to them; and 
the hills (if any) then examined and allowed by Mr. Lowndes, 
Mr. Craggs and Mr. Sloper, were ſo examined and allowed 
by virtue of his Majeſty's letters of Privy Seal, in purſuance of 
the ſaid act of Parliament of the firſt year of his reign ; without 
the allowance or privity of the Duke of Marlborough, or any 
authority from him, and without ſeeing any of the former 
accounts, or any vouchers whatſoever, and without any proof, 
that the work therein mentioned was done, or the materials 
delivered. 


1 theſe „ or the ſpecial matter of the fad 
report, came on to be argued, the Duke of Marlborough died; 
having made his will, and thereof appointed the appellants, 
and the Dukes of Montague and Bridgwater executors; but 
the appellants only proved the will, and acted in the ſaid 
executorſhip. 


1 The 
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The cauſe being revived, was heard upon the ſaid report 

and exceptions, on the 17th of June, 1723, when the Court 
thought fit to over-rule the firſt and ſecond exceptions ; and 
on the 20th of the ſame month, the cauſe came on upon the 
third exception, when one of the Barons being abſent, and the 
reſt of them divided in opinion, it was ordered, that it ſhould 
be referred back to the Deputy Remembrancer to review his 
report upon the ſubject matter of the ſaid third exception; 
and to ſtate ſpecially to the Court, the intereſt of the ſeveral 
principal ſums, by the ſaid report certified to be due to the 
reſpondents, and to compute the ſame, from the reſpective times 
the ſaid principal ſums became due to the reſpondents, in the 
year 1710, and alſo from the gth of January, 1715. 


The Deputy Remembrancer made his report accordingly, 
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on the 3d of July, 1723, and certified, that the principal and 


intereſt, computed from 1710, amounted to 12, 2891. 155. 
and that the ſame, computed from the gth of January, 17 1 5, 
amounted to 98 50. 115. 11d. On the 14th of November, 
1723, the cauſe came on again to be heard upon this ſecond 
report, when the Barons were again divided in opinion; but 
at laſt the Court declared, that no intereſt ought to be allowed 
to the reſpondents, on account of the ſaid bills of Burford 
ſtone, ſtated in May and June, 1710; and therefore ordered, 
that the Deputy ſhould review his ſaid ſecond report in thoſe 
particulars, and rectify the ſame; and ſhould compute intereſt 
at 5/, per cent. on the ſaid other bills of meaſured work, 

from the gth of January, 1715. 


Purſuant to this laſt order, the Deputy made his report, on | 


the 14th of December, 1723, and thereby certified to be due to 
the reſpondents, 9044. 174. 5 d. 


From theſe orders of the 17th and 20th of June, and 14th 


of November, 172 3, the appellants appealed ; and on their 
behalf it was argued, that in a caſe ſo circumſtanced as the 
preſent, where the Duke of Marlborough never apprehended 
himſelf to be liable to pay for the ſaid building, and conſe- 
quently could not think himſelf concerned to look after the 
contracts, or the execution of them, nor had any of the accounts, 


T. Revve, 
Talbot. 


receipts or vouchers, relative to the building, the reſpondents - 


ought 
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ought to be held to ha ſtricteſt and cleareſt proof, that the 
— nature of their demands was capable of; whereas on the 
— -trary, it was apprehended, that the proof made by the reſpe on. 


dents was ſuch, as ought not to be admitted, in any caſe what | 
ever. 1 
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For, as to the two firſt ſums of 1 300. 12s. 10d. and 1 5981. 
135. Gd. for Burford ſtone, the only evidence produced to ſupport 
theſe demands was, two bills, the firſt dated May, 1710, and 
the other June, 1710; in which the Duke was made debtor to 
Hdmund Bray, Eſq. and Edward Strong, for the quantities of 
Burford ſtone therein mentioned ; and at the bottem of each 
hill, was the following ſubſcription, but without any date, 
12. Ihe above mentioned ſtone was received into the works, 


os by your humble ſervant, William Feſferſon. And then Tefer- 
on proved his name ſet to the ſaid bills, to be of his writing. 


This evidence, the appellants apprehended to be not only 
very inſufficient, but of dangerous conſequence to be admitted. 
1. For by theſe bills, the Duke was made debtor to Mr. Bray 
and Mr. Strong, for the ſtone delivered, but in what propor- 
tions they were entitled, did not appear ; nor could a payment 
of the bills to the reſpondents, diſcharge the appellants from 
any demand, which Mr. Bray might make againſt them, even 
for the whole money due on thoſe bills. II. Tho' Feferſon 
ſwore, that he was clerk of the works, and figned the bills 
by an authority from Sir Jobn Yanbrugh and Foynes, yet no 
ſuch authority was produced, nor would the ſame, if produced, 

have been valid; for, in truth, Fefer/on was not a clerk of 
the works, but only a labourer in truſt, to call the other 
workmen to their duty; Foynes and Bobart being appointed 
by the late Earl Godolphin joint-comptrollers, #. e. clerks of 
the works; which was an office perſonal to themſelves, and 
could not, even with the concurrence of Sir John Vanbrugh, 
who was only Surveyor, be delegated by both or either of them, 
to Fefferſon or any other perſon. III. If Fefferſon certificate, 
i that the ſtone was delivered, and his proving his hand to that 
certificate, without any proof of the delivery of the ſtone, 
ſhould be allowed, the conſequence would be the moſt miſ- 
chievous imaginable ; for by the ſame rule, he might certify, 
that ten times more ſtone was delivered, and yet he could * 
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| be indicted for perjury, becauſe his evidence, that he figned 


the certificate was true, though the matter of the certificate 
itſelf was falſe: Beſides, it was more than probable, that 
Fefferſon did not receive all the ſtone which he had certified 
to be delivered; becauſe it was not only proved, that he was 
ſottiſn and careleſs, and frequently abſent from his buſineſs, 
but. alſo, tbat one Ange received ſtone into the building, at the 


time the ſtone was mentioned in Tefer/on's certificate to be 
delivered. 


And as to the two bills of meaſured work for 1793“. 115. 1d. 
and 4947/7. 4s. 5d. there was no evidence, that the work 
mentioned in either of thoſe bills was actually done; but 
only that the bills were ſigned by Sir John YVanbrugh, Foynes 
and Bobart, and which, for the reaſons above mentioned, 
ought not to be admitted. Beſides, it was proved in the cauſe, 
'that Bobart never made up, prized or adjuſted any of 'the 
workmens bills; but that they were ſo done by Sir fohn Van- 
'brugh and Joynes, without him, although by Lord Gozolphin's 
warrant, Bobart was equally intruſted in that buſineſs with 
"Foynes: And the reafon of making Bobart and Foynes joint- 
comptrollers was, that they might be a check upon Sir John 
Vanbrugb, and upon one another, as appeared from the war- 
rants themſelves. That Bobart, in his depofition on the 
reſpondents behalf, had owned, that only ſome of the prices 
of the work charged in the ſaid bills, were purſuant to the 
contract; and that the reſt, were allowed by him and Sir John 
Vanbrugh and Jeynes; whereas it was apprehended, that none 
of theſe perſons had power to allow greater prices, than were at 
rſt contracted for, and as there was no power, there was certainly 
no reaſon for ſo doing ; it being proved 'in the cauſe, that the 
prices allowed by the contract, were a 7hird part, or more, 


greater, than thoſe which were paid by the Duke, after he took 


upon himſelf the charge of the ſaid building. 


That no intereſt ought to be allowed, for theſe two laſt bills: 
I. Becauſe it was apprehended, that by the balance of a ſtated 
account, mentioned in the decree, muſt be underſtood a balance 
reſulting from an account of receipts on the one fide, and work 


done, or materials delivered, on the other; but no ſuch 


account was ever {tated · or made up in this caſe, by any of the 
Ver. II. 6 0 | officers 
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— officers appointed by Lord Godolphin; nor had any of thoſe 

— officers any power from his Lordſhip, to ſtate accounts, 
II. Becanfe nothing more was produced as a ſtated account, 
in order to found a demand of intereſt, than the ſaid two bills, 
ſigned by Sir John Vanbrugh, Bobart and Foynes, in 1710; 
and it was admitted; that no demand was ever made upon the 
Duke of Marlborough, by the reſpondents, for the money 
pretended to be due to them, till after payment was ſtopped 
by the Crown ; nor was there any evidence in the cauſe, that 
any ſuch demand was made at all: And after figning thoſe bills, 
VIZ. in October and December, 1711, ſeveral ſums, amounting 
to 15547. 5s. 10d. were admitted by the reſpondents to have 
been. received from Mr. Taylor, in part of a running account. 
III. Becauſe the reſpondents themſelves never apprehended, 
that there was any ſtated account till 1715, when the fame 
was adjuſted by Mr. Lowndes, Mr. Craggs, and Mr. Shoper, 
the Commiſſioners appointed by the King's letters of Privy 
Seal; and ſo it appeared from the tenor of their bill in the 
Exchequer, wherein they ſet out, that at that time there was 
ſo much ſtated to be due to them by the ſaid Commiſſioners, 
of which they received a third part from Mr. Travers, and 
prayed intereſt for the reſidue, from the time of paying that 
third part : But it could not be pretended, that any account, 
ſtated by the ſaid Commiſſioners, purſuant to the ſaid Privy Seal, 
and founded upon the faid act of Parliament, and, to which 
appointment the Duke was no party, could be binding or 

concluſive to the appellants ; and eſpecially fince it was proved 
in the cauſe, that even that account was allowed upon the 
credit of Joynes, and upon his allegation that it was true, 
without ſeeing any of the former accounts, or without any 
proof that the work was done, or the materials delivered :— 
But indeed, the reſpondents counſel were ſo candid, as to 
give up that matter, on arguing the exceptions. IV. Becauſe, 
as the allowing or not allowing of intereſt, is generally diſ- 
cretionary, and depends upon citcumſtances ; Yo, beſides the 
reaſons already mentioned, there was another manifeſt reaſon 
for not allowing it in this caſe-; namely, becauſe the reſpon- 
dents had charged ſuch extravagant rates for their work, in 
conſideration of the flow and precarious payments from the 


Crown: And the allowing intereſt beſides, was giving them 4 
double 
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double recompenee; an extravagant price, in conſideration of 
delay, and intereſt too for ſuch delay; which intereſt, made ir 


equivalent to prompt payment, and ſo, in effect, there Was 


no delay; and yet the exceſſive prices were allowed, only in 


conſideration, and upon ſuppoſition of delay. — That all the 
bills and vouchers, and all the receipts for money paid to 
the reſpondents and the other workmen, on account of the 
building, were in the hands of the officers appointed by the 
Lord Treaſurer Godo/phin; and the Duke was obliged to com- 
mence a ſuit in Chancery, (which the appellants had, ſince 
his death, revived) in order to have thoſe receipts, &c. deli- 
vered up, that they might be able to aſcertain the demands of 
the ſeveral workmen : And though the reſpondents had ſingled 
out and demanded the money, due on the aforeſaid four bills, 
in 1710, yet, it appeared in the caule, that they had received 
ſeveral bills, alledged to be due fince that time; and particu- 
larly, a bill of 11534. 19s. 34. alledged to be due in January, 
1711; which was not eaſily to be accounted for, unleſs part 
of the money now demanded, was included in thoſe ſubſe- 
quent bills; but which, for want of the former bills and 
vouchers, the appellants were not able to make out. And 
it was obſervable, that Joynes, upon whoſe credit and alle- 
gation the Commiſſioners adjuſted- the ſaid debt in 1715, gave 
in a ſtate of the debt under his own hand, and proved in the 
cauſe, amounting to 34,5817. 5s. 7d. after which, no more 


work 1s pretended to have been done ; and yet the ſtate of that 


debt, laid before the faid Commiſſioners by Foynes in 1715, 
and allowed by them, amounted to 44, 947 J. os. 6d. ; ſo that, 
beſides paying a third part more in the prices, the debt was 
raſed above a fourth part more in the whole. And therefore 
it was hoped, that the ſaid ſeveral orders would be reverſed 
and ſet aſide; and that proper directions would be given for 


aſcertaining what, if any thing, really remained due to the 
reſpondents. | 


On behalf of the reſpondents it was ſaid, that as to the 
objection to the prices charged in the bills, becauſe the work 
had ſince been carried on by other perſons, at lower prices; 
it might very reaſonably be, when there remained little to be 
finiſhed, and which could be done by men living and ſettled in 
the neighbourhood ; whereas, when the buildings were firſt 
begun 


T. Boxtle, 
S. Strange. 
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— begun and carried on by the reſpondents, they were under the 
neceſſity of procuring a great number of workmen from Longey, 
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daid works; but the prices charged by the reſpondents were 
ſuch as they contradted for; and though ſeveral perſons made 


Works mentioned in the bulls were done and the ſtone delivered 


reſpondents, and thereby certified under his hand, what 
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and other diſtant parts of the kingdom, to leave their families 
at a great.expence, and this upon account of the extraordinary 
expedition which was required from them in carrying on the 


propoſals, nobody. would undertake the buſineſs at lower rates, 
at that time. As to the firſt exception, which the Court over- 
ruled, it was ſufficiently: proved in the cauſe, that the ſeveral 


by the reſpondents ; that the ſeveral bills thereef were ſtated 
and allowed.by the proper officers appointed by the Duke, or 
thoſe acting on his behalf for that purpoſe ; and that this allow. 
ance was as effectual, as if ſigned by the Duke himſelf, As 
to the ſecond exception, which was likewiſe over-ruled by the 
Court; it was alſo proved in the cauſe, that William Yeferſon, 
Was appointed clerk of the works, and that his proper and 
conſtant buſineſs, was to take an account of materials brought 
into the works, and certify the ſame to the pay- maſter, 
monthly; that Fefer/or made out the two bills in this excep- 
tion mentioned, among many others which were paid to the | 


quantities of ſtone the reſpondents. had brought into the works, 
and at what prices, in the months of May and June, 1710; 
and the prices therein charged, appeared to be the fame as 
were agreed for by the contract between Sir John Vanbrugb and 
the reſpondents : That. this being the method preſcribed by the 
Duke, or thoſe who had full power to act on his behalf; and 
having for ſeveral years been followed. by all perſons concerned 
in the works, and many thouſand pounds having been paid 
purſuant thereto, the ſame ought, after ſo great a length of 
time, to be allowed. And as to the third exception, it wa 
conceived, that by the order of the 14th of November, the 
appellants had had ſufficient advantage from this exception; 
the intereſt of the two ſums due for ſtone delivered in 1730, 
being now totally deducted, and the .intereſt of the. other two 
bills for work done in the ſaid year 1710, being computed only 
from the gth of January 1715, to the reſpondents loſs of 30001 
avhich that intereſt amounted to: And as to the two bills for 


arork, on which intereſt was allowed, .the.reſpondents 1 2 
inſiſte 
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inſiſted on the juſtice of that allowance ; thoſe bills appearing 
to be ſigned and allowed by ce Duke's agents in the following 


manner, viz. September, 1710, meaſured and caſt up per Henry 
Joynes, Tilleman Bobart; and- chen under written, This bill, 


according to the ſeveral prices agreed on per contract, amounts 
9 (mentioning the ſum) allowed per F. Vanbrugb, Henry 


*oynes, Tilleman Bobart. This was apprehended to be a ſtating 
of accounts within the intention of the decree, eſpecially as 
it was provided by the contract, that the reſpondents ſhould 
have frequent meaſurements and ſtating of accounts; nor was 
it pretended that the accounts were ever ſtated in any other 
manner : That the reſpondents demand of intereſt in this caſe 
was founded upon great juſtice and reaſon, in conſideration of 
the length of time they had been out of their money, vix. 
from the year 1710, and more particularly, as the very contract 
itſelf provided, that the reſpondents ſhould have ſuch frequent 
meaſurements, ſtating of accounts, and advance of money thereon, 
that they ſhould not expend of their own money above 500 J. at 
any time, the better to enable them to carry on and finiſh the 


ſaid work. And ſince the appellants, after ſo much canvaſſing 


of this affair, had not been able to ſhew the leaſt error in 


any of the ſaid bills, the reſpondents. ſubmitted hat, as the 


ſtrongeſt evidence of the fairneſs of their demand, and of the 
care with which their bills were' ſettled by the Duke's agents ; 
and the ſame being thereby ſtated and reduced to a certainty, 
it was hoped they would carry the intereſt which had been 


allowed, and which was but a ſmall part in compariſon of 
the whole. 


But, after hearing counſel on this appeal, it was ORDERED 
and ADJUDGED that the ſaid ſeveral orders therein complained 
of, ſhould be reverſed : And the Houſe being of opinion, “that 
„the four bills in queſtion for Burford ſtone delivered, and 


* work done at Blenheim, ought not to be taken as ſtated 


accounts, within the meaning the decree in the faid 
cauſe:“ It was therefore further oRDERED, that the parties 
ſhould forthwith go to an open account touching the parti- 


culars contained in the ſaid four bills, and any ſatisfaction 
received for the. ſame, or any part thereof: And the ſaid Court 


of Exchequer was to cauſe an account to be taken accordingly : 


In taking whereof, the Deputy Remembrancer was to examine 
Vor. II. 6 P into 
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into the truth and reality of the ſaid particulars, and into the 
rates and prices thereof, whether ſuch rates and prices were 
agreeable to the contracts made by Sir John Vanbrugh, or the 
perſons appointed by the late Earl Godolphin for that purpoſe, 
as to ſuch part of the ſaid particulars as fell within ſuch con- 
tracts; and as to ſuch part as did not fall within the faid 
contracts, whether the ſame were reaſonable : And the Deputy 
was likewiſe to ſee whether the ſaid particulars, or any of them, 
were-compriſed in any other bills of work, or materials, which 
had been paid off and diſcharged ; and what ſhould be found 
to remain due and unſatisfied to the reſpondents, the appellants 
were to pay: And for the better taking the ſaid account, the 
{aid Court was to cauſe the parties to be examined upon inter- 
rogatories, ſo far as ſhould be neceſſary, touching the matter of 
the ſaid account, and for the diſcovery of all accounts, books, 
vouchers, papers and writings, touching or relating to the ſaid 
buildings at Blenbeim, and any money paid, or ſatisfaction given 
for or on account of the ſame, and to compel the reſpective 
parties in this cauſe, to produce upon oath, before the ſaid 
Deputy Remembrancer, all ſuch of the ſaid accounts, books, 
vouchers, papers and writings, as were in their, or any of 
their reſpective cuſtody or power; and that the ſaid Court 
of Exchequer ſhould give ſuch further directions, purſuant to 
this order, as ſhould be juſt. 


— 


Ralph Crathorne, Elq. = — Appellant. 
William Taylor, Eſ ec. Reſpondent. 
11th March 1723. 


H E reſpondent, in Hillary term, 1722, exhibited his 
bill in the Court of Exchequer, againſt the appellant; 
ſtating, that William Redman, of York, Eſq. being ſeiſed in 
fee, or of ſome other eſtate of inheritance, or poſſeſſed for 
ſome long term of years, or otherwiſe entitled in his owl 
right, or in truſt for his children, William Redman, Watkinſ! 


Redman, and Alice, the wife of Richard Atkinſon, in and 2A 
th 
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thoſe the tenths and tythes of corn, grain, hay and other 
tythes, as well great as ſmall, of what nature and kind ſoever, 
with all and ſingular the rights, members and appurtenances, 
yearly ariſing and growing within the villages, fields and 
hamlets, of Eaſtneſſe, Crook- Holme and South- Holme, within 
the pariſh of Hovingbam in the county of York; by indenture, 
dated the 27th of June, 1721, made between the ſaid William 
Redman, of the one part, and the reſpondent of the other part ; 
the ſaid Redman demiſed to the reſpondent, all and ſingular 
the ſaid tythes of corn, grain and hay, with all and ſingular their 
rights, members and appurtenances, yearly and from time to 
time, coming, growing, increaſing and renewing, within the 
villages, fields and hamlets, of Eaftnefſe, Croob- Holme, and 
Soutb- Holme, or in any of them within the pariſh of Hovingham 
aforeſaid, and late belonging to the diſſolved monaſtery of 
Newbrough in the ſaid county ; and all other the tythes, as 
well great as ſmall, with their and every of their rights, 
members and appurtenances, of whatſoever nature, kind or 
condition, the ſame were; and all his, the ſaid Villiam Redman's 
right, title, intereſt, claim and demand whatſoever, as truſtee 
for his ſaid children, of, in or to the faid tythes and pre- 
miſſes, or any part thereof; to hold the ſame to the reſpondent, 
his executors, adminiſtrators and aſſigns, from the 25th of 
March, preceding the date of the ſaid indenture, for 21 
years, under the yearly rent of 20/. That by this leaſe, the 
reſpondent became fully and legally entitled to receive, or 


otherwiſe to have a ſatisfaction made to him, for all the ſaid 


tythes, growing or arifing within all or any the places aforeſaid : 
That the appellant, who was owner and occupier of ſeveral 
lands, paſture and meadow, within Eaſtneſſe, aforeſaid, refuſed 
to pay the reſpondent, or to make him any ſatisfaction for the 
ſmall tythes and herbage, ariſing from the appellant's lands, in 
Eaſtneſſe aforeſaid, or which did grow or renew in the year 
1721, out of or upon the ſaid lands and grounds; wherefore the 
bill prayed, that the appellant might ſet forth the particular 
quantities and values of the faid tythes, and that the reſpon- 


dent might have a ſatisfaction for the ſame, and be otherwiſe 
relieved in the premiſles. 


To this bill the appellant demurred, and for cauſes of 
demurrer alledged, that the reſpondent had not by his bill ſet 


forth 
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forth as he ought to have done, how PVilliam Redman, who 
thereby appeared to be a layman, became entitled to the tythes 
demanded by the ſaid bill; whether by grant, preſcription, or 
otherwiſe, or what eſtate the ſaid William Redman, had in the 
ſaid tythes, or whether he had power to demiſe the ſame, or 
that any eſtate in the ſaid tythes, did or could paſs from the ſaid 
William Redman to the reſpondent. For which reaſons and 
other defects in the ſaid bill, the appellant prayed the judgment 
of the Court, whether he ſhould be compelled to make any 


further or other anſwer thereto, and prayed to be diſmiſſed 
with coſts. | 


On the 18th of May, 1723, this demurrer was argued, when 
the Court were divided in opinion; the Lord Chief Baron 
Montague, and Mr. Baron Gilbert, being for over-ruling it, 
and Mr. Baron Price and Mr. Baron Page, for allowing it: 
Whereupon, according to the courſe and practice of the Court 
in ſuch caſes;- the demurrer was ordered to be over-ruled, but 


without coſts ; and that the appellant ſhould put in his anſwer 
to the ſaid bill. 


From this order, the preſent appeal was brought; and on 
behalf of the appellant it was inſiſted, that William Redman, 
under whoſe leaſe the reſpondent claimed, not being a Rector, 
or one who was entitled to tythes of common right, the re- 
ſpondent ought to ſhew a title in Redman; that the appellant 
might have an opportunity of enquiring into, and fatisfying 
himſelf concerning the title, and if he found it good, that he 
might ſubmit to pay tythes, without further trouble or expence. 
That the pretence of title in William Redman, might be under 
a term of years which the reſpondent did not ſet forth, nor 
for what time that term was to continue; and, for any thing 
which appeared by the bill, the term might be expired : That 
the bill ſtated Redman to be entitled in his own right, or in 
truſt for his children; and that he demiſed to the reſpondent 
all his right, title, intereſt, claim and demand, as truſtee for 
his ſaid children; whereas, it did not appear what the truſt 
was, or what his eſtate was which he had as truſtee; neither 
did it appear, that Redman, or any under whom he claimed, 
ever received the tythes of the lands in queſtion. 

On 
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On the other fide it was argued, that tythes, in the hands — 
of laymen, are now of a different nature, and come under 12 
another conſideration from what they were at common law; w. Buabuꝶ, 
for by the ſeveral ſtatutes of diſſolution, they were made and 
declared in the hands of laymen, as temporal inheritances, and 


lay fees ; and more particularly,” it is ena&ed. by the ſtatute of 
32 Hen. VIII. c. 7, that lay perſons ſhall have the like remedy a 
for the recovery of tythes in temporal courts, and are enabled 
to ſue for them in like manner as they may for lands, tenements 
and other hereditaments; and tythes have at this day, all other 
incidents belonging to temporal inheritances. That the obliging 
the:reſpondent to ſet forth his leſſor's title, further than he had 
in general done; was binding him to 4 great difficulty ; he 
being no way privy to, or conuſant of his leffor's right, any 
otherwiſe than as appeared from his covenant in the leaſe. That 
the: reſpondent's not ſetting forth the title, a8 required by the, 
demurtef, was only matter of form, and could have no influence 
on the merits of the cauſe, or prejullice the appellant i in his 
right to the tythes, if he had ſuch right, or to any diſcharge 
or exemption from the payment of 5 That this judgment 
wWas agrecable to: former reſolutions in caſes of the like nature, 
and even, in thoſe. where greater exactneſs and certainty was: 
required, than in a bill of this kind; and therefore it was 
hoped, that the appeal would be diſmiſſed with coſts. 


$17 


Accordingly, after hearing counſel on this appeal, it was Nen 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed, Jour. vol. 22. 
and the order therein complained of, affirmed: And. it was P. * 
further oRDERED, that the appellant ſhould pay to the reſpon- | 


nt, 30˙. for his coſts in reſpect of the ſaid appeal. 
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John Cralfbants, = = Appl." 


Richard Turner, ang = 
Joby Marke, : 5 5 1 { Reſpondeau, 


49th Mareb, 1723. Arie 


+ H E reſpondents were partners and money-ſcrivenet, 
keeping caſh as bankers, for ſeveral gentlemen, and ſerying 
them by commiſſion in buying and ſelling _ Wr 
ſecurities and South-Sea ſubſcriptions. . 
8 
In Moy 1720, the appellant and one Mr. * employed 
the reſpondents to buy for their joint account, ſeveral Soutb- 
Sea ſubſeription receipts, which they did and particularly, 
one receipt for 1000 J. in the firſt n en ray 
delivered to Rigby. 


On the 17th of June following, the appellant gave orders 


to the reſpondents to buy for him feveral receipts in the third 


ſubſcription to the South-Sea Company; and as a ſecurity to 
the reſpondents, for his performing ſuch contracts as they 
ſhould make for him, -the appellant depoſited with them the 
ſaid firſt ſubſcription receipt for 10001; and their ſervant 
Pheaſant Blackler, gave the appellant a note, acknowledging 
the receipt thereof in the following words: vis. June 17th 
1720, Received of Jobn Crookſhanks, Eſq. i ooo i. in the firſt 
« ſubſcription to the South-Sea Company, to account for on 
demand. For Meſſrs. Turner and Marke ( 1000/.-receipt No. 
« 268,) P..Blackler.” And having ſo done, he put the ſaid receipt 
into a public drawer, where other receipts of the like nature were 
promiſcuouſly kept, but did not in any book, or elſewhere, mark 
down the number of it, or acquaint the reſpondents what the 
number thereof was, or that he had put the ſame in the margin 
of the receipt which he had given; nor were the particular | 
numbers of ſuch receipts, in the great hurry of buſineſs at that 
time, commonly regarded 'by the dealers .in them, all receipts 
for the like ſum being of equal value. 
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Purſuant 
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Purſuant to the appellant's order, the reſpondents contracted Fo 
for two third ſubſcription receipts, for 1000/7. each for the — 
appellant's account; for the performance of which contracts 
the ſaid firſt ſubſcription receipt for 1000 J. was depaſited as 


a ſecurity, and which contracts ſtill remained to | be per- 
formed. 


At this time, the reſpondents had in their cuſtody, ſeveral 
other firſt ſubſcription receipts which they kept for different 
perſons-; particularly, one for 1000 J. belonging to Mr. David 
Mitchell, which by his order and for his account, the reſpon- 
dent. I. urner, on the ſame 17th of June, when the appellant's 
receipt was left, ſold to Mr. Shaw, for 59007, and which ſum 
was paid by him to the reſpondents upon delivering to Shaw, 
a ſubſcription receipt for 10007. but which, as it afterwards 
appeared, happened to be the receipt which the appellant on 
that day left; and moſt probably, becauſe it lay uppermoſt in 
the drawer; the reſpondents in delivering out receipts, not 
regarding the number, but only the ſums; and the very ſame 
day, the reſpondents paid over, or allowed in account to the 
aid Mr. Mitehell, the ſaid 5900 I. which they received for 
the ame, and had no other benefit whatſoever by it, but their 


commiſſion, .nor did the appellant ſuſtain the leaſt prejudice 
thereby. 


About a year afterwards, and not before, when the ſaid 
ſubſcription receipts were fallen very low in price, the appellant 
came to the reſpondents, and told them, he found his ſub- 
ſeription receipt had been ſold and delivered to the ſaid Mr. 
Shaw, and that he had paid the reſpondents 5900. for the 
lame, and therefore he required them to pay that fum to him; 
whereupon, the reſpondents told the appellant, that they had 
always in their cuſtody, a receipt for 1000 /. to deliver to him, 
and which they kept for that purpoſe; but that as to the 
numbers of receipts, they paid no regard to them, and were 
ſtrangers to the particular number of his receipt, as they were 
likewiſe to the number of Mr. Mz#chell's receipt which they 
had fold ; nor did Mr. Mitchell himſelf know the number of 
his receipt, which he had left with the reſpondents : And 
that as every firſt ſubſcription receipt for the ſame ſum, though 
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of a different number, Was of. the ſame e the. aPpellan 
Was no ſufferer thereby. 


' Notwithſtanding this, the appellint in Trinity term, 1721, 
brought his action "of 7. rover, agajaſt the reſpondents for having 
converted his ſubſcription” receipt to their own uſe; and alſo 
another action, for money had and received: Whereupon, the 
reſpondents, who. had behaved themſelves in the truſt repaſed 
in them by the appellant with the greateſt integrity, and had 
expoſed themſelves to the ſaid action by an accidental and 
inadvertent delivery of the appellant's receipt to Mr. Shaw, 
inſtead of another of the ſame value, without the leaſt advantage 
to themſelves, or prejudice to the appellant; brought their 
bill in the court of Chancery, to be relieved, and allo indem- 
nified againſt the contracts Which they had entered into upon 
the appellant 8 account, and to be diſcharged of their truſt. 


The appellant, inſtead of anſwering this bill, tod in con- 
tempt for about ſix months, and then being arreſted on an 
attachment, he put in his anſwer; and thereby inſiſted, not 
only on the payment of tlie ſaid 5900 J. by reaſon, of his 
receipt being delivered inſtead df the other, altho' the reſpon- 
dents had before paid the money to Mr. Mitchell.; but likewiſe 
on having ſo much more money, as his receipt might have 
been ſold for, in Auguſt, 1720, when ſuch ſubſcription re- 
ceipts were at a much more advanced price, and. when he 


applied to the reſpondents, and they as he Fer tende b 
antruly)! refuſed to ſell the ſame, 


„On the 2oth of May, 1723, the cauſe was heard at the 
Rolls ; when his Honour conceiving, that the matters in queſtion 
were. properly triable at law, was pleaſed to order, that the 
appellant ſhould be at liberty to proceed to trial, in the 
actions at lav brought againſt the reſpondents, notwith- 
ftanding the injunction in this cauſe; and after the ſaid trial, 
either patty was to be at liberty to reſort back to the Court; 
and he reſerved the giving directions, touching the appellant's 
indemnifying the ref! ndent eſpe&t of the contracts 
made on his behalf, as Alſo the conſideration of coſts, till 


after the trial. 
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The reſpondents, apprehending that they were properly 


relievable in a Court of Equity, when it ſo fully appeared by 
the proofs in the cauſe, that they had not in any manner 


appellant was no way a ſufferer thereby, appealed from the 
faid decree to the Lord Chancellor Macclesfield; and the cauſe 
being heard on the 13th of December, 1723, his Lordſhip was 
pleaſed to decree, that a perpetual injunction ſhould be 


reſpondents, for and touching the ſaid ſubſcription receipt, 
No. 268, for 1000 J. in the firſt ſubſcription taken in by the 
South-Sea Company, or for the ſum of 59001. for which the 
reſpondents ſold the ſame ; but that the reſpondents ſhould 
pay the appellant his coſts at law, to be taxed by a Maſter : 
And, that the appellant ſhould indemnify the reſpondents, 
againſt the contracts by them made on his behalf, with Halbed 
and Caſwell, for two 1000/7. third ſubſcription receipts, by 
giving to them, in a fortnight, his own bond, in ſuch penal 
ſum as the Maſter ſhould think ſufficient, to indemnify the 
reſpondents againſt the ſaid contracts; which bond, when given, 
was to be eſteemed a ſufficient indemnification for the reſpon- 
dents againſt the ſaid contracts: And the reſpondents were 
thereupon to transfer to the appellant, or his order, all the 
South-Sea ſtock, and the produce thereof, ariſing from the 
1000/. firſt ſubſcription receipt; or in caſe the reſpondents 
had reſerved a firſt ſubſcription receipt not claimed, they were 
then to. deliver the ſame to the appellant ; who was thereupon 
to deliver up to the reſpondents, the ſaid accountable note for 
the ſaid 10004. ſubſcription receipt, No. 268. 


From this decree the appellant appealed, infiſting, that he 
had fully proved his property in the depoſited ſubſcription 
receipt, both by mark and number. That the reſpondents, by 
their accountable note, of the 17th of June, 1720, being 
engaged for a ſpecific ſubſcription receipt, No. 268, and having, 
while thoſe things were freſh in memory, and obvious to view, 
committed a breach of truſt, by ſelling the appellants property 
without his knowledge ; and having afterwards received orders 
tor the ſale of this identical receipt, they were become reſpon- 
able for the ſpecific receipt, or the money for which it had 
been ſold, or might have been fold, in a fair and honeſt 

Vor.. II. 6R method, 


miſbehaved themſelves in the whole tranſaction, and that the 


awarded, to ſtay the appellant's proceedings at law againſt the 


C. Wearg. 
T. Lutwyche. 


J. Darnall. 
C. Talbot, 
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method, by a faithful truſtee, That there was nothing ſug- 
geſted by the reſpondents, but what they might inſiſt upon, as 
far as it ſhould have any weight, in mitigation of damages at 
law, where, as the appellant conceived, the matter was properly 
triable, in an action of trover; and on which trial, the 
circumſtance of the reſpondents ſelling the receipt, and the 
intent of doing it, might properly come in queſtion. That it 
was admitted, the appellant had properly commenced his action 
at law, becauſe the decree had ordered the reſpondents to pa 
him his coſts at law; and if the appellant was entitled to his action 
at law, he was entitled alſo to recover damages ; which was 
proper for the conſideration of a Jury, and alſo whether the 
reſpondents had only committed an innocent miſtake, as they 
pretended. For it did not certainly appear, that they had 
Mr. Mztchell's receipt in their cuſtody, on the 17th of June; 
or if they had, that they did not deliver out that, as well as 
the appellant's, or that they kept any receipt for the appellant; 
the evidence being very looſe as to theſe points, and therefore 
proper to be left to a Jury. As to the appellant's ſuffering no 


damage, if a firſt ſubſcription receipt for 1000/7. though dif- 


ferently numbered, was delivered to him; it was faid, that 
if another receipt had been tendered at the time it was demanded 
for ſale, the one might then have been an equivalent for the 
other; but a ſubſcription receipt in December, 1723, could 
never be of the ſame value as a ſubſcription receipt which was 
fold in June, or might have been ſold in Auguſt, 1720. 
Beſides it was unreaſonable, that the reſpondents ſhould have 


all the benefit, when the appellant ran all the hazard in caſe 


the reſpondents had failed. It was therefore hoped, that in 
this particular caſe, where the appellant's property had been 
clearly aſcertained and fully proved, and which had been 
diſpoſed of without his authority, he ſhould be at liberty to 
proceed to a trial at law; wherein all the circumſtances of 


the caſe, the credibility of the evidence, and the whole matter 


in queſtion, might be fully examined and fairly diſcovered, 


and the Jury might give what damages they ſhould think 


reaſonable. 


On the other ſide, it was faid to be fully proved in the cauſe, 
that other perſons who kept ſubſcription receipts as well as the 
reſpondents, ſeldom regarded the number, but only the 25 
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of ſuch receipts ; all receipts for the ſame ſums, being of cqual 


value. That the reſpondents had no advantage but their com- 
miſſion, nor was the appellant in any manner prejudiced by 
this fale; as the reſpondents had always kept a ſubſcription 
receipt by them, to anſwer that which was depoſited by the 
appellant. That it was manifeſt, that this tranſaction of the 
reſpondents, in delivering to Shaw the appellant's number 
inſtead of Mitebell's, was merely an innocent miſtake, without 
any deſign ; and therefore, conſidering the nature and circum- 
ſtances of the caſe, the decree was agreeable to juſtice and 
equity, and ought to be affirmed. 


ACcoRDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 
and the decree therein complained of, affirmed. 


—_ — — 


Charles Mordaunt, Eſq. and Elizabeth, 
Lady Mohun, his Wife, — 


Peter Minſhull, Eſq. Alice Minſpull, 
and Jane Minſhull, — 


| Appellants. 


Reſpondents. 


26th March, 1724. 


CIR Edward Fitton, Bart. being ſeiſed of the manor of 
I Aldford, held in capite, and of other manors and lands in 
the county of Chefter, by deed dated the 3d of April, 1634, in 
conſideration of his marriage, and of 3o0o00/. portion, ſettled 
part of the premiſſes to the uſe of himſelf for life, remainder 
to truſtees for 99 years; with remainder as to all other the 
premiſſes, to Dame Fane his wife, for life, remainder to himſelf 
for life, remainder to the ſame truſtees for 99 years; remainder 
as to all the premiſſes, to the firſt and other ſons of the 
marriage in tail male ſucceſſively ; and for want of ſuch ifſue, 
i» the uſe of ſuch perſon and perſons, and for ſuch eſtate and 
eſtates, as Sir Edward, by deed or will, ſhould limit or declare 
and, for want thereof, to the uſe of Sir Edward and his heirs ; 
With a power of revocation. 


By 


re = 


1723. 
— mum 


Decree 
a ffir med. 
Jour. vol. 23. 


P. 293. 


Caſe 80. 


2 Vern. 672. 
Viner, vol. 4. 
p- 437. note to 
CA. I. 

vol. 8. p. 427. 
note 10 CA. 14 
vol. 14. p. 
279. Ca. 20. 


1 
{ 
90 


declared, that the uſes, eſtates and terms, by the firſt deed 


made his will in the preſence of four witneſſes, and after taking 


Ann Gerard, alias Brereton, grandmother of Lord Brereton ; 


Caſes in Parliament. 
By another deed, dated the 13th of June following, it was 


limited to the truſtees ; were. ſo limited to the intent, that if 
Dame Fane died in Sir Edward's life-time, without iſſue, the 
ſaid truſtees ſhould, after her death, diſpoſe of the ſaid manors 
and premiſſes, and the 99 years terms, to ſuch uſes and 
purpoſes, and in ſuch manner, as Sir Edward by will or writing, 
in the preſence of two witneſſes, ſhould appoint. 


Dame Jane afterwards died, in the life-time of Sir Edward, 
without iſſue; and on the 16th of Auguſt, 1643, Sir Edward 


notice, that he was deprived of all neceſſary aſſiſtance and 
conveniencies of the law and lawyers ; he thereby revoked all 
former ſettlements by him made, of his lands and eſtates in 
Cheſhire, and appointed and declared his nephew Charles 
Gerard, afterwards Earl of Macclesfield, to be full and ſole 
heir of all his lands and eſtates whatſoever. 


On the 3oth of the ſame month, Sir Edward Fitton died, 
without iſſue, and the will being void, by reaſon of the tenure 
in capite, as to a third part of the lands deviſed ; ſuch third 
part deſcended to his ſeven ſiſters and coheirs ; viz. Dame 


Frances, the wife of Henry Manwaring, Eſq. ; Lettice, the 
wife of John Cole; Jane, the wife of Thomas Minſhull, Eſq. 
the reſpondent's grandmother ; Penelope, the wife of Sir Charles 
Gerard, mother of Charles Gerard the deviſee; Mary, the 
wife of Fey Minſhul, Eſq. and Alice, the wife of Sir John 
NO, Knight. 


The Earl of Macclesfield having obtained adminiſtration with 
the will annexed, and got poſſeſſion of the whole eſtate, and of 
the deeds and writings relating to it ; purchaſed in the ſhares 


of Manwaring, 3 Feffry Minſhull and his wife, 
and Cole. 


But in the year 1661, one Wilkam Fitton, and others, {ct 
up ſome title to the eſtate, which occaſioned the Earl to file 
a bill in Chancery for a diſcovery; and on the 27th of Novem- 
ber, 14 Car. II. that cauſe was heard before the Lord Chan- 


cellor Clarendon, who decreed an aſſignment of the 99 years 
terms 


LN 
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terms to the Lord Hawly and others, in truſt for the Earl, who 
was alſo decreed to hold poſſeſſion of the eſtate againſt the 
Fittons. The aſſignment of the terms was accordingly 
executed, and this decree was afterwards confirmed by another 
decree after a verdict at law. Notwithſtanding which, the 
Fittons brought a bill of review, to reverſe and ſet aſide both 


the decrees, and alſo the verdict; but upon a plea and demurrer 


to this bill, it was diſmiſſed. 


Sir Edward Fitton having, in his life-time, mortgaged part 
of the premiſſes to one Mary King, for a term of 500 years, 
for ſecuring 1500/. and intereſt; the Earl filed a bill for a 
redemption, and by a decree dated the 19th of May, 32 Car. II. 
this mortgage was ordered to be aſſigned to truſtees for his 
benefit ; which was accordingly done. 


In 1670, Thomas Minſhull, the reſpondent's father, brought 
an ejectment, for recovery of his ſeventh part, of a third part 
of the eſtate ; the trial of which, was delayed by the Earl's 
privilege, and otherwiſe, until the ejectment leaſe expired: 
He therefore, in 1679, brought another ejectment in the 
name of John Smallwood, his leſſee, for recovery of his ſhare 
of the ſaid premiſſes; which being ready for trial, the Earl, 
in Hilary term, 1681, brought his bill in Chancery, againſt 
the ſaid Thomas Minſhull, for an injunction ; to which he put 
in his anſwer, and denied the whole equity thereof: But on 
the Earl's alledging, that he had records in the Tower to 
ſearch for, to defend his title, he obtained an injunction to 
ſtay the ſaid Thomas Minſpull from proceeding at law; but it 


was ordered, that the trial ſhould only be put off till the then 


next Summer aſſizes: The Earl afterwards, on ſimilar pretences, 
prayed farther time; but on the 16th of July, 1682, it was 


ordered, that the reſpondents ſaid father and the Earl, ſhould | 


proceed to a trial at the Exchequer bar, in the then next 


Michaelmas term, on this iſſue, viz. * Whether the ſaid manor 


* of Aldford was held by tenure in capite or not.” And after 
proper directions were given for ſuch trial, the Court declared, 
that if a verdict paſſed for the defendant Minſbull, that on his 


motion, a commiſſion ſhould iſſue to indifferent perſons, to 


{et out his proportion and ſhare of the eſtate, whereof Sir 
Edward Fitton died ſeiſed, and that the meſne profits thereof 
hould be decreed him. 
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Sir Edward and his Lady being dead, without iflue, ' and 
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This iſſue was made up, and the reſpondents father having, 
at great charge, brought his witneſſes out of Cheſhire to the 
trial; the Earl, on the 16th of November following, moyed 
the Court of Chancery that he might waive the trial of the 
iſſue, for that he admitted the ſaid manor to be held in capite, 
which he did not diſcover till lately; and that there was a 
leaſe made by Sir Edward Fitton, for gg years, that would 
protect his eſtate againſt the ſaid Minſhutl's claim, and therefore 
prayed liberty to amend his bill : And, upon hearing counſel 
on both ſides, it was ordered, that the Earl ſhould be at 
liberty to amend his bill, on payment of twenty ſhillings coſts; 
but he was to do it before the end of the term, and the 
injunction from thenceforth was to ſtand abſolutely diſſolved. 


The Earl went on no farther with his ſuit ; but the reſpon- 
dents father diſcovering, that the Earl pretended, there were 
ſome terms of years created by Sir Edward Fitton, which 
might prevent his remedy at law; he and the ſaid Jahn Small. 
wood, his leſſee in the ejectment, brought their bill in Chan- 
cery in Hilary term, 1682, againſt the Ear] and the other 
coheirs of Sir Edward Fitton, and againſt the Lord Wharton, , 
and Richard and Thomas Leigh, in whom the terms were 
pretended to be veſted ; ſetting forth the former proceedings, 
and the delays and expence he had been put to by the Earl, 
and that in regard the Earl had confeſſed the ifſue to be againſt 
him, he ought to have a commiſſion to ſet out his ſhare and 
proportion of the ſaid eſtates, and that the Earl ought to 
produce the deeds and writings relating thereto, and to account 
for the meſne profits; and alſo charging, that, to delay the 
plaintiff's recovery of his juſt right, the defendants pretended, 
that two terms of 99 years were created by the marriage- 
ſettlement of Sir Edward Fittan, upon his eſtate, which the 
Plaintiffs charged (if ſuch there were) were intended for 
performance of ſome truſt agreed on between Sir Edward 


and his Lady's relations, and after, to remain and be to and 
for the benefit of the heirs of Sir Edward Fitton ; and that 


the marriage-agreement in equity performed, the fame 
terms, in caſe any legal eſtate thereof did remain, ought to 
attend the inheritance, and to go and be for the uſe and 
benefit of ſuch perſons, to whom the inheritance belonged; ' 

4 . but 
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put that the Earl had procured the ſaid terms by ſome means, 
to be aſſigned to the ſaid defendants the Leigh, in truſt for 
him; and therefore the bill prayed a diſcovery of the defen- 
dants title; and of the deeds and will, and to have the benefit 
of. the terms, .if yet in being, and a commiſſion to ſet out the 
plaintiff Minſpull's ſhare; and to have the terms, as far as 
they related thereto, aſſigned to attend the inheritance, and for 
an account-of his ſhare of the profits. 


To this bill, the Earl put in his anſwer, ſetting forth the 
will of Sir Edward Fitton, and the ſettlement of the zd of 
April, 1634, and inſiſting, that the terms for years, thereby 
limited, were ſo limited, to prevent the deſcent of any part 


of the lands upon the capite tenure, to any perſon or perſons, 


otherwiſe than as Sir Edward by will, or otherwiſe, ſhould 
diſpoſe of them; and that thoſe terms being ſtill ſubſiſting, 
he ought to have the ſole advantage. of them: He admitted, 
that he was adminiſtrator with the will annexed of Sir Edward 
Fitton, and that the 99 years terms, were aſſigned in truſt 
for him. 


The other defendants alſo put in their anſwers, and all the 
coheirs, except Lord Brereton, admitted their conveying their 
intereſts to the Earl; and the Leigbs admitted the terms of 
99 years to be aſſigned to them in truſt for the Earl. 


Witneſſes being examined on both ſides, the cauſe was heard 
decree was made unleſs cauſe. And the Earl coming to ſhew 


Jefferies declared, he was fully ſatisfied that the terms ought 
to attend and wait upon the inheritance of the premiſes ; 
and it being admitted, that part of the lands were held in 
capite, he conceived, that the will, as to a third part, was 
without all controverſy void; and that the plaintiff Mznſbull, 
as fon and heir of one of the ſeven ſiſters and coheirs of Sir 
Edward Fitton, was well entitled to a ſeventh part, of a third 
part of the ſaid manors and premiſles ; and therefore decreed, 
the terms to be aſſigned to protect the inheritance, and a 
commiſſion to ſet out the ſaid plaintiff's part of the eſtate, to 


cbeleſs, and chargeable in proportion to the debts of Sir 
| | Edward 


on the 3oth of June, 1687, when the Earl making default, a 


cauſe, on the 14th of November following, the Lord Chancellor 


be enjoyed in ſeveralty, by him and his heirs, ſubject never- 
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5 Edward Fitton ; but the profits received, and the Boon 
— cſtate poſſeſſed by the Earl, were to be accounted for, and 


* 


applied for that purpoſe; and if there ſhould be any ſurplus 
profits, the Earl was to pay the plaintiff Minſbull his propor- 
tion thereof, from filing the bill; and to bring all deeds and 
writings into Court, but coſts were reſerved. 


Purſuant to this decree, a ie was executed, and 2 
ſeventh part, of a third part of the eſtate, being about 169/. 
per ann. was ſet out and allotted to the reſpondents father. 


But the Earl having taken exceptions to this ona} the 
ſame came on to be argued, on the 25th of Fuly, 1688; when 
the Lord Brandon (ſon of the then defendant the Earl, and who 
afterwards: ſucceeded him) appearing in Court, and declaring 
his father's willingneſs to purchaſe the reſpondents father's 
intereſt, at ſuch price as indifferent perſons ſhould ſet; it was, 
by conſent of the parties and the Lord Brandon, referred to 
three Gentlemen, named in the order, or any two of them, 
to ſet a value on the reſpondents father's ſhare of the eſtate, 
and to ſet down and appoint what the Earl, or the Lord 
Brandon, ſhould pay him, as well for the abſolute purchaſe of 
his ſhare of the eſtate, as the meſne profits decreed, and to 
end all other matters ; and their award was, by conſent, to be 
final; and on payment, the reſpondents father was to convey 
all his intereſt to the Earl ; but if the Lord Brandon, ſhould 
not ſign his conſent to that order, in three days, the Commiſ- 
ſioners certificate of the allotment, was to ſtand abſolutely 
confirmed. | "Py 


The Lord Brandon and Mr. Mi full, did ſign their conſent 
f but Lord Brandon avoiged attending the referees, 
ſo that no award was made. 


Several of the parties dying, before any thing farther was 
done; the reſpondent Peter, as heir to his father and to 
Thomas Minſhull his brother, and the reſpondents Alice and 
Jane, as their adminiſtratrixes, in April, 1706, brought their 
bill againſt Charles, Lord Mohun, deviſee of the real eſtate, 
and executor of Earl Charles the ſon, : and the truſtees of the 
99 years terms, and others; praying that the former decrees 


might be carried into execution, and that they might have the 
benefit 
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benefit of thoſe proceedings, and a ſatisfaction for the meſne —— 


profits, out of the aſſets of Earl Charles the father, and Ear! — 
Charles the ſon. 


To this bill, the defendant Lord Mobun put in his anſwer, Fd 
infiſting, that the former decrees and proceedings ought 
not to be binding or conclufive to him ; and that the terms 
of 99 years were ſubſiſting, of which he ought to have the 
benefit, as executor and reſiduary 2 of Earl Charles the ſon. 


Afterwards, Lord Mohun exhibited a croſs bill againſt the 
reſpondents, to unravel all the matters that had been ſettled by 
the former decrees, and to quiet his poſſeſſion ; to which bill, 
the reſpondents put in their plea, inſiſting on the former 
decrees and proceedings, and that after a decree fo long ſince 
made, figned and inrolled, and ſo far executed and ſubmitted 
to; after Earl Charles, the father, had ſo long ſince bought in 
the ſhares of the other coheirs ; and after 40 years ſuit, wherein 
they and their father had ſpent the full value of the lands 
allotted them; Lord Mobun, who claimed by a mee 
deviſe under Earl Charles the ſon's will, the perſon who ſub- 
mitted to the decree and ſigned the Regiſter- book for himſelf 
and his father, ought not to be permitted, by an original bill, 
to ravel into the former proceedings, or impeach the decree. 


But Lord Mohun, not thinking fit to proceed farther in that 
ſuit; the cauſe, wherein the reſpondents were plaintiffs, came 
on to be heard, ex parte, on the 18th of Fune, 1711, when 
Lord Mohun making default, a decree was made unleſs cauſe ; 
and Lord Mohun coming to ſhew cauſe againſt that decree, on 
the 19th of November following, the Lord Keeper Harcourt 7 
declared, that conſidering the diſtance of time ſince the former : 
decree, and the nature of the proceedings had thereupon, he 


— —— 
— — 


did not co conceive it proper, at that diſtance ot time, to draw 
into examination, the juſtice of the former decree; and the 
rather, for that, as was then admitted, if the heir of Far! 
Charles the father, was before the Court, it ought not to be 
done, and much leſs in the caſe of a deviſee; and therefore 
decreed, that the former decree and proceedings ſhould be 
carried on and executed, and that the plaintiff Peter and his 
heirs, ſhould hold and enjoy the lands fo alloted to him and his 
heirs, and that poſſeſſion thereof ſhould be delivered, and an 


account of the profits taken; and directed coſts to be paid out 
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of the aſſets of the reſpective teſtator's eſtates. But it being 
inſiſted, that there were exceptions taken by Earl Charles the 
father, to the Commiſſioners allotment, which remained un. 
determined; it was ordered, that the Lord Mohun ſhould 
procure thoſe exceptions to be heard, within a month then 


next, or, in default, that the certificate ſhould ſtand abſolutely 
confirmed. | 


Lord Mobun never applied to have the exceptions argued, 
purſuant to this laſt decree, and thereby the certificate be- 
came abſolute; but he lodged an appeal againſt the faid 


| decrees, which he neglected to proſecute; and on the reſpon- 


dents endeavours to proceed below, the proceedings on that 


appeal were renewed by the appellant the Lady Mabun, and 
continued till the 29th of March, 1720, when the ſame. was 


diſmiſſed for want of proſecution *. 


In Trinity term, 1723, the reſpondents brought their bill, 
to carry the former decrees and proceedings into execution 
againſt the appellant Lady Mobun, as the deviſee and perſonal 
repreſentative of Lord Mohun, and alſo againſt the other appel- 
lant her huſband. To which bill, the appellants put in their 
anſwer ; and, without inſiſting on the terms for years, or on 
any hardſhip in the ſaid decrees, ſubmitted to be examined on 
interrogatories, for the diſcovery of Lord Mohun's perſonat 
eſtate; and touching the account of the rents and profits of 
the lands claimed by the reſpondents. 


On the 11th of December, 1723, this cauſe was heard at 
the Rolls, on bill and anſwer; when the appellants making 
default, a decree was made, unleſs cauſe, for carrying the 
former decrees and proceedings into execution, and for the 
appellants delivery of the poſſeſſion, and conveying to the 
reſpondent Peter and his heirs, the allotted lands ; and for 
an account of profits. — And no cauſe being ſhewn to the 
contrary, this laſt decree was, on the 25th of January follow- 
ing, made abſolute, without any complaint againſt the juſtice 
thereof; and was accordingly afterwards ſigned and inrolled. 


4 — 


* Vide Jour. vol. 21. p. 284. And at the ſame time, no leſs than thin). 
Fur other appeals were diſmiſſed, for the ſame reaſon, But 
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But the appellants afterwards, thought proper to appeal from F— 
al theſe decrees and proceedings; and on their behalf it was LIL 


argued, that Earl Charles the father did not take the eſtate C. wearg. 
under the will of Sir Edward Fitton, any otherwiſe, than as the C. Talbot. 


ſame operated by way of appointment, or declaration of a 
new uſe, purſuant to the power reſerved to Sir Edward, by 
the ſettlement of the zd of April, 1634 ; fo that Earl Charles 
the father was in by the ſettlement, and not by the will, 
conſequently had a good title to the whole eſtate ; and there- 
fore, the ſtatutes of 32 and 34 Hen. VIII. touching deviſes 
of lands, did not operate on this eſtate, nor could the ſame, 
under fuch diſpofition thereof, be void as to one third part, 
for the benefit of the coheirs of Sir Edward Fitton. That 
the two ſeveral terms of 99 years, were terms in groſs, and 
not attendant upon the inheritance of the premiſſes; conſe- 
quently the truſt, or benefit thereof, did effectually paſs to, 
and veſt in Earl Charles the father, by virtue of Sir Edward 
Fitton's will ; and therefore, during the continuance of thoſe 
terms, the coheirs of Sir Edward could have no title to a 
third part of the premiſſes, even ſuppoſing Earl Charles the 
father to have taken the inheritance thereof by the will : For 
Sir Edward had indiſputably a good right to diſpoſe of the 
equitable intereſt in the ſaid terms, and having ſo done by his 
will, they ought not, in a Court of Equity, to be ſet aſide, 
as to one third part of the premiſſes, for the benefit of the 
coheirs, in violation of the plain intent of Sir Edward 
Fitton's will; and the rather, in regard both theſe terms had 
been long fince aſſigned, in purſuance of a former decree. of 
the Court of Chancery, 14 Car. II. for the benefit of Ear! 
Charles the father, and who had really paid a great ſum of 
money for redemption of the mortgage created by Sir Edward 
Fitton. Should it be objected, that Earl Charles the father, 
by his anſwer in the original cauſe, inſiſted that he claimed 
by the will, and did not make his defence, that he was in 
by the ſettlement, and that therefore the appellants could not 
now make that objection to the decrees of 1687; it was 
anſwered, that the ſettlement of Apr:!, 1634, and Sir Edward 
Fitton's will, were fully ſet forth in the pleadings in the 


original cauſe, and properly put in iſſue; and that the title of | 


Earl Charles, depending upon the proper conſtruction of both, 
which 


532 Cales in Parliament. 
Mk which was proper for the judgment of the Court ; that judg- 


| runny ment ought to have been given according to the rules of. law, 
Cn arifing upon the whole matter diſcloſed by the pleadings, and 
not upon any ſingle inſtrument, independent of the ref-: 


Beſides, though Earl Charles the father inſiſted by his anſwer, 
that he claimed under the will, that did not exclude his being 
in by the ſettlement; for the will operated as an appointment, 
or declaration of a new uſe, according to the power in the 
ſettlement ; ſo that he really took the eſtate by virtue of the 
will, not operating as a will, but as an execution of the 
power; and fince his anſwer might bear that conſtruction, 
a Court of Equity ought to take it in that ſenſe, as being 
agrecable to the truth and juſtice of the caſe. Should it be 
alſo objected, that the two terms for 99 years, created by the 
ſettlement of April, 1634, were attendant upon the | inherit- 
ance, and conſequently that the reſpondent Peter Minſbull 
was entitled to a ſeventh part of one third of the premiſſes 
therein compriſed ; it was anſwered, that there was no expreſs 
, declaration of truſt, either in the ſaid ſettlement, or any other 
deed executed by Sir Edward Fitton, which rendered theſe 
terms attendant on the inheritance ; and conſequently, that 
they ought to be deemed in equity, as terms in groſs,” and 
created by Sir Edward on purpoſe to prevent his heirs from 
taking any advantage of any ſhare of his eſtate, againſt the 
declaration and direction of his will, by the tenure i capite; 
and were kept on foot in truſt for him, and ſuch perſon and 

his heirs, to whom he ſhould limit his eſtate by his will. 
bl Sir Edward Fitton had undoubtedly an abſolute power 
o diſpoſe thereof as he thought fit, and by his will had 
1280 ſuch diſpoſition to Earl Charles the father; and the 
terms were iltended, and ought to wait upon the inheritance, 
ſo limited or diſpoſed of by Sir Edward, or elſe belonged to 
the Earl, as his adminiſtrator with his will annexed; and 
the appellant Lady Mabun, being ſole executrix and deviſce 
of Charles, Lord Mohun, her former huſband, who was 
executor and reſiduary legatce of Earl Charles the ſon, who 
was executor and reſiduary legatee of Earl Charles the father, 
was entitled to the ſaid terms; and conſequently, during the 
continuance thereof, the reſpondent Peter could have no right 
to the premiſſes. And if any objectien ſhould be raiſed, b) 
reaſon of the diſtance of time, ſince the former decrees wWeſe 


pronounced 
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pronounced, or the nature of the proceedings had thereon; 
it might be anſwered, that all the laches throughout this whole 
affair, was to be imputed ſolely to the reſpondents; ſince they 
reſted upon the firſt decrees in 1687, and never attempted to 


carry the ſame into execution, for near twenty years next after 


they were pronounced; during all which time, Earl Charles 


the father, and thoſe claiming under him, enjoyed and conti- 


nued in poſſeſſion of the eſtate, ated as owners thereof, made 
ſettlements of the ſame for valuable conſiderations, and diſ- 
poſed of the inheritance thereof, without any claim, diſturb- 
ance or other interruption from the Mznſhulls, or any claiming 
under them, till the year 1706, when they preferred their bill 


againſt. Charles, Lord Mohun ; and even ſince the decrees in 


1711, they did not think fit to proceed, till a few months 
ago: And therefore it was conceived, that neither the diſtance 


-of time, ſince the former decrees were pronounced, or the 


nature of the proceedings which were had thereon, could be 


any hindrance or juſt objection to the appellants drawing the 
juſtice thereof into examination. 


On the other {ide it was contended, that after fo_- great a T.Lutwyche, 


length of time, and the ſeveral proceedings in the cauſe, the 
appellants ought not to be permitted to queſtion the juſtice 
of the decrees in 1687 ; for, that after an ejectment brought 
by the appellants father, and great delays made uſe of, to 
hinder him of his right, the Earl, above forty-two years ſince, 
filed his bill; and, on the 19th of July, 1682, an iſſue was 
directed to try, whether the lands in queſtion were held zz 
capite, or not; and the Court then declared, that if the verdict . 
ſhould find they were ſo held, a commiſſion ſhould iſſue to 


ſet out the ſhare of the reſpondents father; and after great 
delays, reſpecting this trial, the Earl at length waived it, by 
admitting the lands to be held zz capite; but then he inſiſted 


on another point, viz. the terms of years; and thereupon the 
Court gave him leave to amend his bill. That it was now 
forty=one years, ſince the reſpondents father filed his bill, and 
above thirty-ſix years fince an abſolute decree was made; and 
a commiſſion for the diviſion and allotment of the eſtate 
executed ; and upon exceptions taken to that allotment, it was, 
by conſent of the parties, and of the then Lord Brandon, 
retevred to arbitrators to ſet a value upon the ſhare and intereſt 
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_—_ of the reſpondents father, which by conſent alſo, was to be 

424 paid him; and therefore it was inſiſted, that this reference 

* Was ſubmitting to the juftice of the decree, and a waiver” of 
all objections to the title thereby eſtabliſhed, and ought effectu- 
ally to bind the appellants, as claiming both under the Earl 
and Lord Brandon. 


But ſuppoſing the appellants at liberty to diſpute the pointy 
| made by their appeal, it was, on behalf of the reſpondents, 
contended, that Sir Edward Fitton's Lady being dead, without 
iſſue, he was by law, at the time of making his will, ſeiſed 
in fee of the whole eſtate, ſo that the Earl could take only as 
feviſee; for the will, containing no reference to the deed of 
ſettlement, could not be conſtrued to operate as an appoint- 
ment ; on the contrary, all former ſettlements were thereby 
expreſſiy revoked: But if the will had referred to the ſettle- 
ment, yet, on account of the tenure in capite, it was undoubt- 
edly void, as to a third part, and ſuch third part deſcended 
to the teſtator's heirs at law. That though, as the ſettlement 
was ſtated in the Earl's anſwer, there did not appear to be 
any declaration of the truſts of the two gg years terms; 
yet, it was reaſonable to ſuppoſe, that they were raiſed for 
making proviſion for the younger children of the marriage, 
and were afterwards to attend the inheritance ; for otherwiſe, 
the ſubſequent uſes to the iſſue of that marriage, would, in 
effect, be thereby defeated: And as Sir Edward died without 
iſſue, it was apprehended, that even if no uſe was declared 
of theſe terms dy the ſettlement, they could redound only 
to the benefit of thoſe who had the inheritance. For all 
Which reaſons, and as this matter had undergone ſo long and 
expenſive a litigation, and had been ſo repeatedly determined 
againſt the appellants, and thoſe under whom they claimed; 
it was hoped, that the decrees would be affirmed, and the 
preſent appeal diſmiſſed with coſts. 


, 
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r AccokpixN GIL, after hearing counſel on this appeal, 1t was 
Jour, vol. 22, "ORDERED and ADJUDGED,' that the ſame ſhould be diſmiſſed; 
p. 306. and the ſeveral decrees therein complained of, affirmed. 
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Hanes Bronzer, Bla. =, = | Appellate” cuir 
Thomas Cowper, Elq, — - Reſpondent. 


28th March, 1724. 


the month of July, 1720, the appellant being at Chefter, 

the reſpondent propoſed to ſell him an eſtate, lying at, 
Huntington, in the county of Cheſter, which he repreſented” 
to be of the yearly value of 146/7. 10s. ; and to induce the 
appellant to believe ſuch repreſentation, and treat for the 
purchaſe, the reſpondent produced to him a counterpart of 
a leaſe, then lately made by the reſpondent to one Thomas 
Wilkinſon, for the term of ſeven years, at the reſerved rent of 
1467. 10s. per ann.; upon which leaſe a receipt for 101. 
was indorſed, whereby it appeared to the appellant, that 1010. 
in part of the firſt year's rent, had been paid by the tenant, 
and that the full rent of 1461. 10s. per ann. was to be paid 


without any deduction, allowance or abatement, during the 
faid term of ſeven years. 


The appellant, relying on the fairneſs of the reſpondent, 


and not ſuſpecting any fraud in granting the ſaid leaſe, nor 
in the leaſt doubting, but that the eſtate was of the full 


yearly value of 1461. 10s. was unadviſedly drawn in to con- 
tract for the purchaſe thereof, at the price of 4750/. which 
was 41 years purchaſe and upwards ; and a memorandum was 
thereupon reduced into writing, in the following words, viz. 
xc, July the 22d, 1720, 'Tis agreed, that Mr. Brereton ſhall 
„ give to Mr. Cowper, for his eſtate in Huntington, 47 gol.” 

This being figned by both parties, the appellant paid the 
reſpondent 501. in part of the purchaſe-money. 


On the next day, articles were prepared and executed, by 

the appellant and reſpondent, whereby the reſpondent agreed, 
within one month then next, to convey the premiſſes to the SI 
appellant- and his heirs, free from all incumbrances, except 
a yearly rent of 12/. 175. 4d.; in conſideration whereof, the 
appellant agreed to pay the reſpondent 4.200/. upon his exe- 
cuting the conveyances, which, with the 50. before paid, and 
a note given for 5007. made up the ſaid 4750/. 
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The appellant' s affairs ſoon after calling him to Lind: 
before any thing further was done, the «eſpondent drew à bill 
upon the appellant fr 10001. on account of the ſaid pur- 
chaſe; which bill, the appellant anſwered accordingly, and 
afterwards paid him other monies, amounting in the Whole, 


together with the ſaid note for 500/. to 16027. IOS. or Wei 
an. | 


Soon afterwards, the appellant diſcovered, that he had beck 


groſſly impoſed upon by the reſpondent, in miſrepreſenting the 


yearly value of the ſaid eſtate; for that until the time of the 
ſaid leaſe, ſo pretended to be made to Viltinſon, the eſtate had 
not been let for above, nor was really worth more than, 
1041. per ann. out of which was iſſuing a chief rent of 121. 
175. 4d. beſides taxes and repairs; and that the indorſement 
of the receipt of 101. on the leaſe, in part of the reſerved 
rent, was with deſign to deceive a purchaſor; for that ho 
part of that ſum was ever paid or advanced by the tenant, but 
was deducted out of the rent, and as an encouragement for 
the tenant, to covenant to pay for the ſubſequent years, more 


than the eſtate was really worth: And as a further encourage- 


ment, Wilkinſon was to have 100. or a year's rent given, or 
allowed him by the reſpondent, in conſideration. of his taking 
the ſaid leaſe. 


On diſcovering theſe frauds and impoſitions, and in regard 
of the extravagant price, the appellant, as he apprehended he 
had great reaſon, refuſed to proceed further in his ſaid pur- 
chaſe. Whereupon, in Mzchaelmas term, 1721, the reſpon- 
dent exhibited his bill in the Court of Exchequer at Chefeer, 


againſt the appellant, to compel him to pay the reſidue of bis 
purchaſe- money, with intereſt. 


The cauſe being at iſſue, and witneſſes examined, was heard 
on the 21ſt of October, 1723, before the Chamberlain of the 
County Palatine of Cheſter and his Vice- Chamberlain; When 
the Court decreed, that the appellant ſhould, on or before 


the firſt day of May next, pay to the reſpondent, the ſum of 


21471. 105. in further part of the ſaid purchaſe- money, with- 


out intereſt; and that the appellant ſhould pay into Court, 


for the uſe of Martha Cowper, ſiſter of the reſpondent, the ſim 


4 of 


of 1900/. * 4 * aid pe. in diſcharge, of 
the like ſum, payable to her out of the ſaid eſtate, for her 
portion; and that upon payment of the ſaid ſeveral ſums, the 
reſpondent ſhould execute to the appellant and his heirs, ſuch 
conveyance of the ſaid premiſſes, as ſhould be approved of by 
the Deputy Baron of the ſaid Court; and that, inſtead of 
intereſt, the reſpondent ſhould have and receive all the rents 
of the ſaid premiſſes, due, or to grow due, on the .25th day 
of March then next, and no coſts to be on either fide. 


| F rom this decree the appellant appealed; inſiſting, that by 
the reſpondent's miſrepreſenting the yearly value of the eſtate, 


the appellant was induced to contract to give a greater price 


for it, than even the general infatuation of the time would 
otherwiſe have led him to; and this fraud was apprehended 
to be a ſufficient foundation in :equity, to relieve the appellant 
againſt the contract, had he exhibited his bill for that purpoſe, 
But if this tranſaction had ſtood free from all circumſtances 
of fraud, yet 41 years purchaſe, was vaſtly more than the real 
value of the eſtate to be fold; and therefore it was conceived, 
that a Court of Equity ought not to have given any aſſiſtance 
to ſo hard a contract, or have decreed it to be carried into 


execution ; but that the reſpondent ought to have been left to 
purſue -his remedy at law. 


On the other fide it was ſaid, that as to the receipt for 
10 J. indorſed on the back of the leaſe, the reſpondent gave 
no directions for it, nor was the ſame made with any other 
intent or defign, than as the lawyer's manner of drawing the 
leaſe, by mäking the rent of 1467. 105. per ann. payable every 
year of the term, and indorſing 10/. as received thereupon, 
inſtead of making 1367. 105. payable the firſt year, and 1467. 
105. every other year of the term, which was the ſame, in 
effect, with the agreement made with the tenant ; and this 
could be no deceit upon the appellant or any other purchaſor, 
becauſe the leaſe, with this indorſement upon it, was left 
with the appellant ten days before he entered into the agree- 
ment, and no rent had then become due. And as to the yearly 
value of the eſtate being miſrepreſented, or the appellant im- 
poſed upon therein, the reſpondent denied this charge in every 
particular; for the eſtate was really worth to be let to a tenant, 
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che kacke yently rent which Miltinſon agreed to give For th 
before the purchaſe ;"and was proved ſo to be by ſeveral: Wit. 
neſſes, who'' ſwore, that all the lands, taking one acre with 


another, were worth' 16s. a ftatute acre; and the appellant; 


ſurveyor: and witneſs proved, that the lands contained upward; 
of yo Chetkire acres, which amount to above 190 ſtatute acres; 
ati upon a computation, were worth 1 52 J. per ann. ſo that 


it 'was not material what the eſtate had formerly been let 'for, 


when ill managed and before any improvement was made 


| thereon ; and as to the price being extravagant, it was but 
little more than 34 years purchaſe, though the appellant had 


given for ſeveral other eſtates about Che eſter, upwards of 40 
years purchaſe. "That the reſpondent had no intention of 
{ſelling his eſtate, till folicited and preſſed to it by the appellant, 
and as the contract made between them was fair and juſt, 
without the leaſt colour of fraud and colluſion ; as the appel- 


lant was ſo well ſatisfied, that he partly carried it into execution, 


by paying ſeveral ſums at different times, in part of the pur- 
chaſe-money, and likewiſe by taking poſſeſſion of the eſtate, 
without any objection to the contract, or any accuſation of fraud, 
till the reſpondent refuſed to take his perſonal ſecurity for 
the remainder of the purchaſe money; as the reſpondent was 
always ready to execute proper conveyances, and do every other 
act incumbent on him, but was without remedy, ſave in a Court 


of Equity, the appellant having got the articles in his cuſtody ; 


it was hoped that the decree would be affirmed, and the mf 


| D5cars 
reverſed 
£493.conſent. 
Jour. vol. 22. 
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But after hearing counſel on this appeal, and it being 
arged, that the reſpondent might well have been contented 
„ with the money which had been paid him, without praying 
e the aſſiſtance of a Court of Equity to enforce payment. of 
« the reſt;” the appellant's counſel were aſked, * If. the 
« appellant would be contented to loſe the money ſo paid on 
„e being diſcharged from his ſaid contract?“ And the appellant 
being preſent in perſon, and being aſked, © What he ſaid to 
« the ſaid propoſal?” and expreſſing his readineſs to comply 
therewith ; 3 it was ORDERED and ADJUDGED, that the decree 
complained of in the appeal, ſhould be reverſed : And it was 
further ORDERED and ADJUDGED, by conſent of both the 
: -I—_—_ and ä expreſſiy declared at the bar of fi 
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Houſe, that the firſt minutes, or note of the agreement between 
the-ſaid appellant. and reſpondent, dated the 22d of July, 1720, 


and likewiſe the articles executed in purſuance thereof, dated 


the next day, ſhould be delivered up and cancelled, and that 
the appe llant ſhould forthwith deliver poſſeſſion of the eſtate, 
or ſo mu ch thereof as he was poſſeſſed of, to the reſpondent 
and alſo deliver to the reſpondent all the deeds and writings 


relating to the eſtate in queſtion : And, that the reſpondent 


ſhould retain to his own uſe, without account, all the money 
which he had received from the appellant, in part of the ſaid 

putchaſe ; and that a bill filed by the appellant againſt the 
= ondent *, to ſet afide the ſaid agreement and articles, ſhould 
be qilmiſſed by the appellant without coſts; and that general 
releaſes ſhould be mutually given, by the appellant and re- 
{pondent, to each other. 


Anne, Lady Teynbam, Widow, Appellant, 
Dacre Barrett Lennard, Eq. — Reſpondent. 


16th April, 1724. 


ICHARD Barrett, Eſq. being ſeiſed of an eſtate of 
upwards of 3000/7. per ann. in England and Ireland; upon 
the marriage of his ſon, the reſpondent, with the Lady Fane, 


daughter of the Earl of Donnegall, by indentures of bargain 


and fale and releaſe, dated the 15th and 16th of April, 1681, 
ſettled the ſaid eſtates upon his ſaid ſon, the reſpondent, for 
life, without impeachment of waſte; remainder to the firſt 


and other ſons of that marriage; with divers remainders 
over. 


The reſpondent had iſſue by Lady Jane, Ricbard, his only 
ſon, who, without his father's conſent, intermarried with the 
*ppcllant, a Roman Catholic. 


TT 


a a 


* This circumſtance is not once mentioned in either of the printed caſes ; and 


indeed one of the reaſons offered on the part of the appellant, conveys an idea 
no ſuch ſtep had been taken, 


3 1 The 


1724- 


Caſe 82. 


9 Mod. 40. 
Viner, vol.14. 

p. 172. note 

fo Ca, I. 

2 Eq. ca. ab, 
486. Ca, 16, 
Reported in 

all theſe * 

books by the 
name of 
Reynolds x 
Lady Tenbam. 
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— ebe aid Richard Barrett the fon; dad ſuon after Ir 
Wt marriage; leaving the appellant enfent ; who, on the 2oth 


of April, 1717, was delivered of a ſon, named- Thomas Len- 
nard Barrett.; and who, by virtue of the ſaid ſettlement, would 
be entitled to the aid eſtate in poſſeſſion, after the deceaſe 
af the reſpondent, the tenant for life. 


The ſaid Richard Barrett the reſpondent's ſon, being ſen- 
able of the prejudice it might be, not only to his child and 
family, but alſo to the Proteſtant intereſt, eſpecially in Ireland, 
ſhould ſuch child be brought up a .Reman Catholic, did in 
his laſt ſickneſs and not long before his death, direct, that 
the reſpondent ſhould have .the care and tuition of ſuch child, 
when born.; alledging, that the appellent had always promiſed 
it ſhould be bred up a Proteſtant : And this direction was then 


reduced into writing, by way of memorandum or inſtructions 
for a will; but, before the ſame could be Prepared 1 in form, 


the ſaid Rich ard Barrett died. 


The. infant being near ſeven years of age, the reſpondent pur- 
ſuant to the requeſt and direction of his ſaid ſon, did on the 
13th of December, 1723, petition the Lord Chancellor Mac- 
clesfield, for the removal of his ſaid grandſon from his mother 


the appellant; and in regard that the reſpondent's ill ſtate of 
Health was ſuch as would not permit him to attend the edu- 


cation of the child "himſelf, he did therefore recommend the 
care of him, to Mr. Baynes and Mr. Milzer, two of his 


intimate acquaintance, and offered to mike a proper allowance 
tor his maintenance. 


r 


pon hearing this petition, on the 21ſt of the ſame month, 


the Lord Chancellor was pleaſed to order, That it ſhould be 
referred to one of the Maſters. of the Court, to examine if the 
. appellant had any reaſonable objections againſt the ſaid Mr. 
Baynes and Mr. Milner; and if none.ſhauld appear, that then 


inaſmuch as the ſaid infant's father had directed, that the 


reſpondent ſhould have the care of him, and the reſpondent 
had recommended the ſaid Mr. Baynes and Mr.. Milner, they 
ſhould therefore have the guardianſhip of the ſaid infant: And 


his Lordſhip did likewiſe further order, that the ſaid Maſter 
Mould examine what the reſpondent was willing to allow yearly 
| for 
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gor the infant's maintenance; and whether the ſame w3nld be 


ſufficient, conſidering his quality and the eſtate he would be 
entitled to. 


The Maſter by his report, dated the 7th of February, 1723. 
certified, that no objections had been made againſt Mr. Baynes 
2nd Mr. Milner's having the cuſtody of the infant; and that, 
as he could find, the infant had no other eſtate, than what he 
was entitled to under the ſaid ſettlement : That the reſpondent 
had offered to allow 200 J. per ann. for the infant's mainte- 


nance; and, that the ſame was a ſufficient maintenance for 
him. 


On the 6th of March following, the reſpondent again applied 
to the Lord Chancellor, for the removal of the infant from 
the appellant, and committing him to the care of Mr. Baynes 
and Mr. Milner: And the appellant having alſo petitioned, 
that the order of the 21ſt of December, 1723, might be diſ- 
charged, and that ſhe might have the Guardianſhip of her ſon 
under ſuch reſtrictions as the Lord Chancellor ſhould ſee proper : 
Both theſe petitions were heard on the 18th of March, 1723, 
when the Lord Chancellor ordered, that the infant ſhould be. 
forthwith delivered to Mr. Milner and Mr. Baynes, by his ſaid 
mother, the appellant ; that the Maſter's report of the 7th of 
February then laſt, ſhould be abſolutely confirmed ; and, that 


200/. per ann. ſhould be paid by the reſpondent, to the ſaid 
Mr. Baynes and Mr. Milner for the infant's maintenance. 


From theſe orders of the 21ſt of December and the 18th of 
March, 1723, Lady Teynham appealed; inſiſting, that thereby 
her child, of but fix years and eleven months old was taken, 
trom her, to the endangering of his life or health, as appeared 
by the affidavits of perſons acquainted with him; and was to 
be put under the care of two Gentlemen, no way acquainted 
with, or of kin to him, or his family, and who were made 
guardians upon pretence only, that they were appointed for that 
purpoſe by the reſpondent, who it was conceived had no right 
to be the guardian himſelf, and conſequently no right to 
appoint any; and the rather, for that the remainder in * of the 


laid eſtate belonged to the reſpondent, if the appellant s {on ſhould 


die without iſſue. That there ſecmed to be the leſs 
Vor. II. | 6'Y 


reaſon for 
this 


J. Darnall. 


J. Nunpe:- 
ford, 
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= this proceeding, becauſe by the appellant's care the infant had 


been hitherto brought up a Proteſtant ; that ſhe offered the 
utmoſt caution or ſecurity to continue ſo to do, and it was to her 
care and tenderneſs, that the infant owed what ſhare of health 
he now enjoyed. That as to the recommendation of the 
appellant's late huſband, touching the care and tuition of the 
infant, and which the reſpondent had ſo ſtrongly inſiſted on 
in the Court of Chancery; it was proved only by the affidavit 
of Mr. Milner himſelf, and was what the appellant never 
heard of before, nor had any reaſon to believe ; for her huſband 
had been ſo ſeverely uſed by the reſpondent his father, that 
it did not ſeem probable he would truſt him with the care of 
his child; but if that tranſaction was true, yet it would not 


amount to a deviſe or diſpoſition of the guardianſhip of the 
infant. It was admitted, that the appellant did promiſe her 
huſband. before his death, that the child ſhe was then en/ient 
with ſhould be educated a Proteſtant ; and accordingly, ſhe 
cauſed him to be chriſtened by a Miniſter of the Church of 
England, and had Proteſtant godfathers for him, of which the 
Right Honourable the Earl of Litchfie/d was one ; ſhe alſo had 
him taught the proteſtant catechiſm, and inſtructed him in 
proteſtant books and in the proteſtant religion, ſo far as his 
years and capacity would admit, and had always ſent him to 
proteſtant churches, but never to maſs, That the appellant 
had no jointure, or dower, nor had her ſon any maintenance 
out of the eſtate, or from the reſpondent ; but the appellant 
had ſolely maintained and educated him ever ſince he was born, 
out of her own fortune; and had alſo thereout, in honour of 
her huſband's memory, voluntarily paid about 1000/7. for his 
debts, of which the reſpondent refuſed to pay any part, though 
he had never allowed her huſband, to the time of his death, 
more than 40. a year for his maintenance, nor had ever ſhewn 
the leaſt regard for his grandſon, or ſo much as ſeen him. The 
appellznt therefore prayed, that the faid orders might be 
reverſed, and that her ſaid fon might be continued under her 
care, at leaſt for two or three years, ſhe offering 'to give good 
ſecurity for his being educated in the proteſtant religion, and 
alſo at her own expence to maintain him, and ſuch proteſtant 
tutors and ſervants as might be thought neceſſary for him; or 
in caſe her faid ſon ſhould be removed from her, then ſhe 

Py * ed, that he might be put under the care of the 


Right 
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Right Honourable Charles Duke of Graftsn, and the ſaid Earl 


of Litchfield, they being both of equal degree of kindred to 
her and her faid ſon. 


To this it was anſwered on the part of the reſpondent, that 
the appellant neither had, or pretended to have, any teſtamentary 
right to the guardianſhip of the infant, or that he would be 
entitled to any eſtate from her, nor did ſhe deny her being a 
Roman Catholic ; by reaſon whereof, ſhe would, if convicted, 
be abſolutely diſabled from having the cuſtody of any child ; 
and conſequently was in the higheſt degree improper to have 
the education of a youth, who was not only entitled to fo 
good an eſtate, but would in all probability be a Peer of 
the realm. That the child being now near ſeven years old, 
was of an age moſt liable to receive ſuch impreſſions of erro- 
neous principles, as might be very difficult, if not impoſſible 
to remove. That the appellant's deſign was obvious, for 
though ſhe recommended the Earl of Litchfield for the 
guardianſhip of her ſon, if it was not granted to herſelf, yet 


ſhe deſired that the child might be continued with her, till he 


was more eſtabliſhed in his health ; but how long that pretence 
might continue, or what might be the conſequence of it; 
would be difficult to determine. That ſuppoſing the appellanc 
ſhould religiouſly obſerve her promiſe, in educating her ſon 
a Proteſtant ; yet ſhe would not be able to prevent her atten- 
dants, or others of the Romiſh perſuaſion, from having acceſs 
to him, and inſtilling the principles of that religion into him ; 
notwithſtanding his having had proteſtant godfathers, and was 
never ſent to maſs. - That the reſpondent's ſon marrying the 
appellant without his conſent, and dying before the miſunder- 
ſtanding thereby occaſioned was removed, was the reaſon why 
no ſettlement was made on that marriage ; but on the other 


hand, the appellant's fortune, conſiſting in land only, remained 


entire to her at the death of her huſband : And it was believed, 
that by his perſonal eſtate, which the appellant poſſeſſed herſelf 
of, the had more than ſufficient to pay his debts. That the 
reſpondent had always a very great concern for his ſaid grand- 
lon, which was apparent from his having preſerved for him, 
upon the-eſtate which he would be entitled to in Ee, timber 
to the value of 10, ooo. and upwards ; which had been ſome 
time of full growth, and might have been felled by the 


reſpondent, 


P. Yorke. 
C. Wearg. 
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reſpondent, for the purpoſe of increaſing his daughters fortunes, 
That as to the perſons recommended by the reſpondent to hay 
the guardianſhip of his grandſon, though they were not of kin to 
the reſpondent, yet were his intimate acquaintance, and Gentle. 
men of ſuch known integrity, that the appellant's own ſolicitor 
gave the unexceptionableneſs of their characters, as a reaſon 
why he did not attend the Maſter upon the reference. That 
all theſe matters had been fully heard and determined by the 
Lord Chancellor, who was intruſted with the exerciſe of that 
part of the prerogative of the Crown, which concerned the 


guardianſhip of the perſons and eſtates of infants, and to whom, 


by the law of the land, it belonged to appoint guardians ; and 
therefore it was hoped, that the appeal would be diſmiſſed, 
and that the reſpondent ſhould be at liberty to carry the faid 


orders into execution. 


Bur after hearing counſel on this appeal, it was oRDERED 
and ADJUDGED, that the orders therein complained of, ſhould 
be reverſed : And it was further oRDERED, that the reſpondent, 
the grandfather of the infant, ſhould have the guardianſhip of 
him; and that the perſon of the ſaid infant ſhould be forthwith 
delivered by the appellant to the reſpondent, or ſuch perſon as 
he ſhould appoint to receive him ; and that the Court of Chan- 
cery ſhould give proper directions, in purſuance of this order. 


— - appellant | 
Colthurſ/ Lansion, Gent. — of Reſponderis 
17th April, 1724. 


OHN Langton, Eſq. the reſpondent's grandfather, in the 
year 1677, purchaſed from Sir Charles Lloyd, for a valuable 
confideration, the lands called Shanachun, Brury, Garrouſe, a 


Liſnecona, Garrane, Ballyfokeen, Ballynoran and Ballinwillin, 


containing together about 2000 acres, part of which, 7 vi. } 


the five firſt denominations, Sir Charles had, in 1671, demiſed 
to William and Augiſein Martin, for 50 years, at the yearly 
rent of 2041. 75s. 6d. which leaſe expired in the year 1721- 


1 | But 
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But Mr. Langton, not being provided with the whole purchaſe 
money, he mortgaged the premiſſes to Robert Bridges for 2200/. 1 


The ſaid Robert Bridges afterwards preſſing for his money, | 
Langton, in the year 1683, borrowed 1000/7. from Peter Bettſ- | 
worth and Vincent Gookin, who were truſtees for one Dorothy | 
Clayton, afterwards the wife of James Waller, and, as a ſecurity, | 
conveyed the lands of Shannacloun, Garrouſe and Brury, to | 
the ſaid truftees; and about the ſame time, he alſo borrowed | 


1200/7. from Joſeph Damer, on the lands of Garrane, Li iſnecona, 
Ballyfokeen, Ballynoran and Ballinwillin, which were con- 
veyed to Mr. Damer accordingly, ſubject to a condition of 
redemption : And both theſe ſums being paid to Bridges, in 


diſcharge of his mortgage, he joined with Langton in the new 


ſecurities. 


The money remained upon theſe mortgages, till 1697, when 
Langton was hard prefled by the mortgagees, who had before 
that time obtained a decree to forecloſe ; he therefore applied 
to the ſaid James Waller, who by marriage with the ſaid 
Dorothy Clayton, was entitled to the 1000 f. lent by her truſtees, 
to continue his money; but which Waller refuſed to do on 
the foot of the ſubſiſting mortgage, becauſe it had been of 
ſome ſtanding, and might in time prove very troubleſome in 
accounting: But as accounts were then ſettled, Waller offered 

to take an abſolute conveyance of the lands in his mortgage, 
and re-convey the ſame to Langton, as a fee- farm for ever, 
ſubject to ſuch yearly ſum for rent, as the intereſt of the money 
due ſhould amount to; and accordingly, the money due to 
Waller being about 1700/, Langton and Bettſworth, as the 
ſurviving truſtee, conveyed the mortgaged premiſſes to Waller, 
by deed dated the 8th of June, 1697; and Waller, by deed, 
dated the 1oth of the ſame month, re-conveyed the ſame to 

| Langton, ſubject to the yearly rent of 170/. ; that ſum being 
the intereſt of the 1700/7. at 1o/. per cent. At the ſame time, 
it was agreed by Waller, that he would releaſe the ſaid 170/. 
rent, when Langton paid the 1700/7. and intereſt ; and it was 
to have been ſo defeazanced by two different deeds, and was 
ſo inſiſted on by Langton, becauſe he might redeem it at 
different times, with more eaſe than by paying the whole, at 
one entire payment; therefore he was to have about four years, 

Vor, HI. 1 — vir. 


54H: 
— viz, til May, or, to redeem the ſaid 70. per ann. 1 
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inſiſted on a much longer time for the 1000. per ann. Anda 
defeazance .to .that purpoſe, dated dhe gth of the ſaid month 
of June, was executed by.-Waller, as to 70 l. per ann. N of 
the 1700.; but not as to the. remaining tool. 
7 
The ſaid N in the ſame. month of June, Fen 
occaſion for 200“. applied to Waller for it; who not being 
in cath, procured one Hugh Hutchinſon to lend the ſame, and to 
ſecure the repayment, Langton, by deed dated the 28th of 
June, 1697, ,conveyed.the premiſſes charged with the ſaid ſee- 
farm rent, to the ſaid Hutchinſon, ſubject thereto, and ſubject 
to redemption, if Langton paid the 200. and intereſt, in four 


years from the May preceeding, viz. in May, 1701.3 being the 


ſame time that the 70/7. per. ann. was redeemable by the ſaid 
defeazance, which was depoſited in Hutchinſon's hands. 


The mortgage to Waller being thus ſettled, it remained only. 
to diſcharge. Damer's incumbrance,; and for that purpoſe, Lang- 
ton, in December, 1697, raiſed 25007. by conveying the lands 


of Garrane, Eiſnecona, :Ballyfokeen, Ballyncran and Ballinwillin, 


which were in the mortgage to Damer to Henry Pettie, Eſg. 
afterwards Earl of .She/burn, for that ſum ; and taking back 
a re-conveyance of the ſaid lands, at the fee-farm rent af 
2251. per ann. 


In the year 1700, the ſaid John Langton died; whereupon 
all the premiſſes, ſubje& to the above incumbrances, and to 
ſeveral .debts on bonds and judgments, deſcended to Joby 
Langton his ſon and heir, the reſpondent's father; but in 
1701, . Hutchinſon brought a bill to:forecloſe, againſt the ſaid 
Fohn:Langton, the. ſon; who about this time applied to. Waller 
to. redeem, but he making ſome difficulty, Langton, in order 


to prevent a ſuit, offered 20007. which was conſiderably more 
than was due.; Valler, however, inſiſted on 2050. and that 


Hutchinſon ſhould be paid, which was at length agreed to:; 


but Waller making ſome further difficulties, the whole Was, 


by bond in 3000. penalty, ſubmitted to the determination of 


Alan Broderick, Eſq. afterwards Lord Viſcount Middleton, and 


Lord Chancellor of Ireland; in order to which, Waller and 
Langton ſtated their caſes, but ſo differently, that no award 
Was made: However, Mr. Broderick gave his opinion on 


.Waller-s 


3 
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Waller's eaſe, that he -ought to accept the 20507. and he 


agreed ſo to do accordingly, but. . before the ee Was | 


executed. 


5 a years 150 l, or 1 7 on, th "F appellant firſt intermeddled 


with Langton's affairs; and he being then in treaty with one 
Freeman, who, as aflignee to Martins the original leſſees under 
gir Charles Lloyd, or being otherwiſe entitled, had got poſ- 
ſeſſion of the premiſſes in Martins leaſe; and Langton having 
..alſo been in treaty, as before, with the ſaid James Waller 
, deceaſed, and afterwards with his widow, to redeem the fee- 
farm rent of 170/.; the appellant in June, 1702, hearing of 
theſe: treaties and tranſactions, ſent a letter to Langton, expreſs- 
ing his ſupprize to hear that Freeman and Langton were like 
to break off.; and taking notice of the ſaid treaty with Freeman, 
.defired information thereof, in theſe words: via. And 
whether or no, and upon what terms Mr. Freeman will 
agree; if your money ſhould be any otherwiſe employed, 
I believe a-reaſonable .ſum may be had at uſual intereſt on 
* the: ſecurity of that leaſe, and your conſent for the purchaſe 
*« of it: I will not make any .propoſals for remainders at a 
time that lands are falling, but if I have encouragement, 
think to view:them myſelf, and to meet you on the place, 
or at Limerick firſt, if I ſettle with my Lord.” In the ſame 
letter the appellant alſo propoſed paying Waller's incumbrance 
as follows.; vis. © In the mean time, pray let me know 
„whether you can pay off Mrs. Waller, if not at preſent, 

conſider whether you can get her to aſſign her deeds, by 
which you may engage ſome other perſon to leave you a 
larger time for redemption, upon ſecuring to him ſuch 


+64 5 


intereſt and principal as ſhall be advanced thereon ; I don't 


ce 


* 
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know but I may get one to do it, tho' at preſent I can't 


40 promiſe it, the times are ſuch and ready money ſo very 
ſearce.“ 


Langton, having by this time agreed with Freeman for his 
Intereſt. i in the. ſaid leaſe, for 480 J. went to Dublin to raiſe the 
money, on the encouragement of the above letter; but the 
appellant -would not lend it on the leaſe, as propoſed in 
the letter, but turned it into a propoſal for buying that 
part of the eſtate, ſubject to the Lord Shelburn's fee-farm 


rent ; 
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rent; and an agreement was accordingly entered into between 
Langton and the appellant in Fuly, 1702, for that part of the 
lands; for which he was to give twelve or fourteen' years 
purchaſe, at 6s. per acre, ſubject to the ſaid fee-farm rent; 
and by the ſame agreement, the appellant was to meet 
Langton upon the lands, in about a month afterwards, to pay 
Freeman the 480/. and put Langton into poſſeſſion ; which 
meeting was accordingly had, but Freeman not attending, nothing 
was done. 


Soon afterwards, Langton was arreſted in Limerich, for x 
debt of 40/7. and having no way to be relcaſed from a gaol, 
but by the appellant's proceeding in the ſaid purchaſe, and the 
appellant inſiſting he would not give ſo much as was formerly 
agreed on, Langton, for his immediate relief, was induced to 
abate conſiderably ; and accordingly, on the 26th of Auguf, 
1702, articles were entered into anew and executed in priſon, 
at 5s. 8d. per acre; upon which, Langton was diſcharged 
from his confinement. But tho' by theſe articles, the appel- 
lant was to pay Freeman the 480. immediately, on Freeman's 
aſſigning, and to pay other ſums for other purpoſes in the 
articles mentioned, and the money to be depoſited in the Biſhop 
of Limerick's hands for ſo doing; yet Freeman, by many 
trifling and evaſive excuſes, delaying to execute ſuch affign- 
ment, the ſaid articles were no further carried into execution, 
nor any depoſit made. Theſe articles alſo, according to the 
appellant's ſaid letter, contained a covenant from the appellant, 
to advance the money to redeem Waller's fee-farm rent, at 
g/. per cent.; and take an aſſignment of the ſame from Waller“ 
repreſentatives, ſubject to redemption in ſeven years. 


In March, 1703, there was 148 J. 145. 7d. due, on account 
of the 225 J. per ann. which the appellant had purchaſed from 
Lord Shelburn ; and the appellant, by adding to that, the 404. 
adyanced to take Langton out of priſon, and the intereſt of it 
to that time, which made it 50 J. 14s. 7d. ſome bills of 
coſts, a bond of 26. gs. and ſome money then paid, ſwelled 
up an account to 300 J.; for which ſum, he prevailed with 
Langton to convey, by deed dated the 21ſt of March, 170% 
all the lands ſubject to the 22 5 J. fee-farm rent, to Ann Parnall, 
the appellant's mother-in-law, in truſt for him; ſubject to 
| redemption, 
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redemption, upon payment of 330/..o0n the 22d of March, — 


1704, being 1o/. per cent. for rent not due, according to the 
cuſtom of paying one half year within another, and which, 
together with intereſt-money due a very little time after, was 
made principal, though the intereſt was reduced to 8/. per cent. 


T)hhe bill exhibited by Hutchinſon in 1701, to forecloſe, having 
been carried on againſt Langton, a forecloſure was decreed on 
the 13th of July, 1704, unleſs Langton ſhould pay 2911. 3s. 
and coſts, before the iſt of November; 1705: And this being 
another part of the eſtate which the appellant had in view, 
and Waller abſolutely refuſing to ſuffer a redemption, or convey 
the fee-farm unleſs Hutchinſon was firſt paid off; an agreement 
was made with Hutchinſon for his intereſt: And accordingly, 
Hutchinſon, in March, 1704, afligned all his right in the eſtate 
conveyed to him by Langton, and in the ſaid decree, to 
Thomas Burgh, the appellant's brother, in truſt for the appel- 
lant, in conſideration of 331/. 4s. 4d. This being done, 
nothing remained but Waller's fee-farm rent of 1701. which 
the appellant had been treating for during theſe other tranſ- 
actions, and tendered the money to Waller in behalf of Lang- 
ton; who being jealous of the appellant's: proceedings, and 
therefore having deſired Mrs. Waller to do nothing in prejudice 
to his title, the appellant, on the 1oth of May, 1705, ſent a 
letter to Langton to the effect following: vig. I ſuffer very 
much in my treaty with Mrs. Waller, by reaſon of your 


cc 


«c 


apprehends, ſhe may have trouble from you afterwards; 
I think it for your ſervice that buſineſs ſhould be taken up, 
and yet you ſtop it, and to my loſs too, having kept money 
by me, wherefore I defire you will declare to her your 
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bliſhed, if ſhe changes hands.” 


| Seon after this, in 2 vis. Mic baelmas Term, 170 55 the appellant 
exhibited a bill in the Exchequer, in the name of the ſaid 


Aan Parnall his truſtee, to forecloſe Langton, for not paying 


the 3o00/. for which the lands ſubject to the 2251. fee-farm 
rent were made a ſecurity; and this ſuit, together with that 
in Hutchinſ5n's name, were now carried on with ſuch effect, 
that the forecloſure in Hutchinſon's cauſe was made abſolute on 
the 14th of November, 1706. 

. 7 The 


letter to her, to ſtop proceedings with me, in which, ſne 


conſent, fince your equity will thereby be the better eſta- 
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n The appellant having prevailed with Mrs. Waller, 
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to agree 
to convey her fee-farm rent of 170/. per ann. to him, in caſe 


he filed a bill againſt her for that purpoſe ; he, in February, 
1706, exhibited ſuch a bill in the Court of Chancery ; ſetting 
forth Langton's tranſactions with Waller, and his own in truſt 
for Langton ; and praying, that ſhe might convey in conſidera- 
tion of 2050/. according to the agreement made by her 
deceaſed huſband and her, to which ſhe ſubmitted : And in 
purſuance of a decree thereupon made, ſhe conveyed to the 


appellant for the conſideration ,aforeſaid, on the 11th of Sep- 
tember, 1707. 


The appellant having thus made himſelf maſter of all the 
eſtate, but Parnall's intereſt ; after ſome indulgence given by 
the Court to Langton, though to no purpoſe, from his inability 
at that time and other misfortunes, an abſolute forecloſure was 


decreed againſt Langton at the ſuit of Parnall, on the 6th of 
December, 1708. | 


For ſome years afterwards, Langton laboured under great 
diſtreſs and difficulties ; but having, in the year 1719, mar- 
ried a gentlewoman of ſome fortune, he was thereby enabled 
to call the appellant to account ; and accordingly, on the 
26th of January, 1719, the day before Hutchinſon's decree 
of forecloſure was inrolled, Langton exhibited his bill in the 
Court of Exchequer in Ireland, againſt the appellant and others, 
ſetting forth his hardſhips and the ſeveral proceedings before 
mentioned, and inſiſting, that the ſaid fee- farm rents were 
in the nature of mortgages ; and therefore praying to redeem, 
and to be let into an account, notwithſtanding the ſaid fore- 
cloſures, at the ſuit of Hutchinſon and Parnall. 


In Auguſt, 1720, and before any further progreſs was made 
in this ſuit, Langton died, leaving the reſpondent his ſon and 
heir; who, in April, 1721, revived the cauſe, and thereupon 
the appellant put in his plea and anſwer; ſetting forth the 
ſeveral forecloſures obtained, and the conveyances of the fee- 
farm rents, which he pleaded in bar to the reſpondent's demands. 
And this plea being argued on the 17th of December, 1721, 
the benefit thereof was reſerved to the hearing, with liberty 
to except to the anſwer: And exceptions being accordingly 


taken, 
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taken, the appellant anſwered over, denying ſeveral of the 


facts before inſiſted on, or allowed by him in ſome of the 


pleadings before mentioned, and traverſed generally ; the other 
defendants alſo anſwered, and diſclaimed any right. 


On the 6th, 5th, 16th, 18th, 19th and 23d of February, 
1722, the cauſe was heard before the Lord Chief Baron Hale 
and the other Barons; on which laſt day, it was ordered, 
adjudged and decreed, that the forecloſure obtained by the 
appellant, in the name of his truſtee Anne Parnall, of the 
lands of Garrane, Liſnecona, Ballyfokeen, Ballynoran and Ballin- 
willin, ſhould be opened, and that the reſpondent ſhould be 
admitted to a redemption, on payment of principal, intereſt 
and coſts, due on the ſaid mortgage; and the appellant was 
thereupon to re-convey to the reſpondent and his heirs, ſub- 
ʒject to the fee-farm rent of 225/. reſerved by Lord Shelburn, 
and aſſigned to the appellant : But the reſpondent's bill, as to 
the ſaid fee-farm rent, was diſmiſſed. And it was alſo decreed, 
that the reſpondent ſhould, in like manner, be let into a 
redemption of Brury, Garouſe and Shanacloun,. being the lands 
in Hutchinſon's mortgage, on paying principal, intereſt and 
coſts due thereon ; and alſo of the 170/. rent- charge, conveyed 
to the appellant by Waller, on payment of all arrears of the 
ſaid rent due, and intereſt for the fame, and all the money 
paid Mrs. Waller ; and the appellant was thereupon to con- 
vey to the reſpondent, who was to pay the appellant his 
colts of this ſuit. And the Court diſſolved an injunction 
obtained by the reſpondent, in order that the appellant might 
enjoy his pledge, till his money ſhould be paid. 


From this decree, the appellant appealed ; inſiſting, that 
the rent of 170/. per ann. was granted for a good and valuable 
conſideration ; and that 100/. part of it, was not ſubje& to 
any redemption whatſoever. That the ſeveral decrees of fore- 
cloſure, were made ſo long ago as the years 1706 and 17083 
after a long litigation, and ſeveral conſiderable indulgences of 
time granted, before they were made abſolute. That the ſeveral 
purchaſes of the rents, and benefit of the forecloſures, were fairly 
made and obtained, without the leaſt fraud or circumvention 
ſo much as pretended by the reſpondent ; and the mortgaged 
premiſſes, at the reſpective times of the forecloſures, were not 
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of greater value than the money due upon them.—But ſhould 
it be objected on the part of the reſpondent, that the lands 
in queſtion were now of much greater value, than what would 
be ſufficient to pay off the appellant all the money by him 
advanced, with intereſt ; it was anſwered, that the prices paid 
by the appellant for the rents and the mortgages, were the 
full values thereof, at the reſpective times of their being pur- 
chaſed, and when the decrees of forecloſure were made; and 
till the year 1721, when Martin leaſe expired, the profits of 
the whole lands did not, in any one year, amount to ſo much 
as would clear the yearly fee-farm rents and quit-rents, to 
which they were ſubje&, ſo that nothing was left to anſwer 
the mortgage-money or intereſt : It appeared alſo by the minutes 
of the Court, that in each cauſe, before tne forecloſures were 
made abſolute, it was ordered, that the mortgaged intereſt 
ſhould be fold ; but this Langton obſtructed, well knowing, 
that it would not raiſe ſufficient tp pay the money due : Beſides, 
it was in proof, that in 1708, the lands not included in Mar- 
tin's leaſe, could not be let for more than 4s. 4 d. or 5s. an 
acre; ſo that the eſtate, even with the contingency of that 
leaſe falling in, was not, during all that time, worth the 
money due to the appellant and the other incumbrancers.— 
Should it be alſo objected, that from the appellant's letter of 
May, 1705, when he was in treaty with Mrs. Waller, for the 
1701, per ann. it appeared, that all that was done by him, 
was in truſt for, and for the benefit of Langton ; it was 
anſwered, that the clauſe in that letter could not be meant 
by the appellant, or ought to be otherwiſe underſtood, than as 
to the redemption of the 70. per ann. and the equity of 
redemption of Hutchinſon's and Parnall's mortgages, which 
were not then forecloſed. And ſhould it be farther objected, 
that in the bill exhibited againſt Mrs. Waller, for procuring a 
decree to indemnify her in ſelling the 170/7. per ann. the appel- 
lant founded his whole equity to that bargain, on a treaty 
and agreement for ſale, made by Langton with Fames Waller, 
in his life-time, and that therefore the purchaſe made by the 
appellant, was in truſt for Langton ; it was anfwered, that 
the ſuggeſtions and inferences of bills were left to the manage- 
ment of counſel, and ought not to conclude the parties in 


point of right: That the decree intended, being for Mrs. 
| | Waller s 
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IWaller's benefit, the proceedings were framed in ſuch manner, 
as her counſel adviſed: Beſides, the fact pretended was utterly 
falſe, and the reſpondent had not attempted to make the leaſt 
proof of any agreement between his father and James Waller, 
for purchaſing back the 1707. rent; nor, in truth, was the 
reſpondent's father a party to that bill: And therefore it was 


hoped, that the decree would be reverſed, and the reſpondent's 
bill diſmiſſed with coſts. 


To this it was anſwered pn the other fide, that as to 
Waller's fee-farm rent of 170 J. and Hutchinſon's mort- 
gage (which muſt both be on the ſame foot, fince, without 
redemption thereof, Waller refuſed to aſſign) there was a truſt 
plainly and fully admitted by the appellant, and proved from 
his firſt ſetting out in Langtron's affairs ; by his letter in 1702 ; 
by his covenant in the articles with Langton at Limerick in 
the ſame year, to raiſe Waller's money, purſuant to that letter; 
by his letter in 1705; by his anſwer to Langton's bill in the 
ſame year ; by his bill againſt Mrs. Waller, to oblige her to 
convey to him; and by the recitals in the conveyance, purſu- 
ant to the decree made on that bill : And he muſt have bought 
Hutchinſon's mortgage, either as Langton's friend, or to make 
himſelf maſter of the eſtate, and thereby have him in his 
power : The former was what the reſpondent contended for, 


—the latter was not a proper motive. And as to Parnall's 


mortgage of 1703, beſides the hardſhip on Langton, by turn- 
ing rent not five months due into principal, and obliging him 
to pay for that and other ſums, the intereſt whereof, though 
but a little time due, was alſo made principal, 10/. per cent. 


P. Yorke. 
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when, in four days after that mortgage was made, an act 


paſſed for reducing intereſt to 87. per cent. ; the great over- 
value of the lands in this, as well as Hutchinſon's mortgage, 
was to be conſidered, no account having yet been taken of 
that matter, in order to a fale of the eſtate, for the purpoſe 
of rendering to Langton the over-value. That the forecloſure 
aimed at by the appellant, ſhould he prevail, would ſecure to 
him the eſtate in queſtion, for a third part of the value; while 
the redemption decreed, and from which he had appealed, 
gave him all the money he had paid, with 101. per cent. 
intereſt for the whole time, befides his coſts. The one would 


wholly ruin a numerous family—the other would pay the appel- 
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ſaid cathedral church, to which he claimed a right, as Arch- 
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lant all that was due to him, with the advantage of a very 
high intereſt. 


AccoRDINGLY, after hearing counſel: on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 
and the decree therein complained of, affirmed. 


The Dean and Chapter of the \ 
Cathedral Church of the Hog Pain 
Trinity, Dublin, — din Error. 
The King, — 8 Defendant 


21ſt April, 1724. 


HE Dean and Chapter having, for the reaſons after 
mentioned, refuſed to admit Robert Dowgate, Clerk, to 
a ſtall in the choir, and a place and vote in the chapter of the 


deacon of Dublin; a writ of mandamus {ſued out of the Court 
of King's Bench in Ireland, in Michaelmas term, 1716, directed 
to the ſaid Dean and Chapter, ſetting forth, That the ſaid 
Robert Dowgate was, by William, Archbiſhop of Dublin, 
the true and undoubted patron of the archdeaconry of Dub- 
in, duly collated, inſtituted and inducted, to the ſaid arch- 
« deaconry: That all Archdeacons of Dublin, by letters 
«© patent of King Henry VIII. granted to the Dean and Chap- 
<< ter of the cathedral church of the Holy Trinity, Dublin, 
and by ancient cuſtom hitherto uſed in the ſaid church, had 
« enjoyed, and ought to enjoy, a ſtall in the choir, and a vote 
% and place in all chapter acts of the ſaid church, according 
to the honour and prerogative of their dignity.—But, that 
* the ſaid Dean and Chapter had unjuſtly denied to the ſaid 
«© Robert Dowgate, not only a ſtall in the choir, but alſo a 
vote and place 1 in the chapter, in all chapter acts of the ſaid 
church, in contempt of the King, and to the ſaid Robert 
«© Dowgate's great damage, &c, And therefore commanding 
<<. the faid Dean and Chapter, that immediately after the 

receipt 


' 
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receipt or ſight of the faid writ, they ſhould receive and 
admit the ſaid Robert Dowgate to the ſtall of the Archdeacon 
of Dublin in the choir, and to a vote and place in the 


chapter, in all chapter acts of the ſaid church of the Holy 
« Trinity, Dublin, or ſhew cauſe to the contrary,” &c. 


** 
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* 
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The Dean and Chapter, not making any return to this 


mandamus, the ſaid Court of King's Bench, in the ſame term, 
iſſued an alias mandamus, directed to the ſaid Dean and Chap- 
ter, returnable on Tueſday next, after fifteen days of St. Martin. 
But no return being made to this ſecond mandamus, the Court, 
in Hilary term following, iſſued a pluries mandamus, returnable 


on Wedneſday next, after the morrow of the Purification of the 
bleſſed Virgin Mary. 


To this third writ, the Dean and Chapter made the follow- 
ing return, v/s. *©* That the ſaid King Henry VIII. by his 
letters patent under the great ſeal of Ireland, dated at 
« Dublin the roth of May, in the 33d year of his reign, did 
“give and grant to the Dean and Chapter of the ſaid cathedral 
« church of the Holy Trinity, Dublin, and their ſucceſſors 
(among other things) that the ſaid Dean and Chapter, and 
their ſucceſſors for ever, might conſtitute and ordain ſtatutes 
and ordinances, for the good government of the ſaid church, 
and abrogate and change the ſame, and make others in their 
place; and that among the ſtatutes conſtituted by the ſaid 
Dean and Chapter, for the good government of the ſaid 
church, it is ordained, that every perſon, who ought to 
have a ſtall in the choir, and a vote and place in the 
chapter of the ſaid church, ſhall, before he is admitted to 
have a ſtall in the choir, and a vote and place in the chapter 
of the ſaid church, take his corporal oath, before the ſaid 
Dean and Chapter for the time being, to yicld canonical 
obedience to the Dean of the ſaid church for the time being, 
and his ſucceſſors canonically entering, and obſerve the 
ſtatutes and lawful cuſtoms of the ſaid church and chapter, 
and the ſecrets of the ſaid chapter, ſhall ſecret keep: And 
further, that the ſaid Robert Dowgate, on the 29th of 
November, 1715, before the ſaid Dean and Chapter, who 
were then in the Chapter-houſe in chapter aſſembled, and 
were ready and willing to admit the ſaid Robert Datogate 
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* co the ſtall of the Archdeacon of Dublin, in the choir, and 

„ to a vote and place in the chapter of the ſaid church, did 
N © refuſe to take the ſaid oath, before his admiſſion thereunto; 
although to take the ſame, he was then and there required 
by the faid Dean and Chapter, and doth yet refuſe : For 
„ which cauſe, they the ſaid Dean and Chapter did, and do 
refuſe to admit the ſaid Robert Dowgate to the ſtall of the 
Archdeacon of Dublin, in the choir, and to a vote and place 
in the chapter of the ſaid cathedral church.“ 


This return being afterwards conſidered by the ſaid Court 
of King's Bench in Ireland, they, in Eafter term, 1717, ad- 
judged the fame to be inſufficient, and not good in law; and 
therefore ordered a peremptory mandamus to admit the aid 
Robert Dowgate to his ſaid ſtall, vote and place. Whereupon 
in Muchaelmas term, 1719, the Dean and Chapter brought a 
writ of error in the Court of King's Bench in England; and 
after ſeveral arguments, that Court were unanimouſly of opinion, 
that a writ of error did not lie in this caſe ; and therefore gave 


Judgment, that the ſaid writ of error ſhould be quaſhed. 


c. Wearg, But to reverſe both theſe judgments, the Dean and Chapter 
F. Nou. brought a writ of error in Parliament; and on their behalf 
it was argued, as to the judgment of the Court of King's 
Bench in Ireland, that the ſtatute or ordinance of the Dean 
and Chapter, mentioned in that return, was a very reaſonable 
ſtatute; being made for the good government of the ſaid church 
and chapter, and to enforce canonical obedience therein; and 
that the oath thereby required, was eſſentially neceſſary to be 
taken by every member of the chapter, before he was admitted 
to be one of the body, in order to manifeſt and ſecure his 
conformity to diſcipline and order. That it was ſtill the more 
reaſonable, as being what was commonly practiſed by other 
Deans and Chapters, and bodies corporate, both ſpiritual and 
temporal; and that the Archdeacon, being contumacious to the 
ſaid ordinances, in refuſing to comply with ſo reaſonable a 
requeſt as a qualification, it was good cauſe for the Dean and 
Chapter's refuſal to admit him to a ſtall in the choir, or vote 
in the Chapter; and therefore the return ought to have been 
judged ſufficient. But admitting it not to be ſufficient, yet 
it was humbly conceived, that a peremptory mandamus ought 
| not 
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not to have been awarded; becauſe a mandamus was not a 
proper remedy in this caſe; For the deſign of granting a 
mandamus, was to admit a perſon to an office, in order to enable 
him to bring his action for the profits and privileges belong- 
ing to that office, and which he could not do, till he had 
been admitted; but in the preſent caſe, it appeared by the 
mandamus itſelf, that Dr. Dowgate was duly collated, inſtituted 
and inducted to the archdeaconry of Dublin, and as ſuch, if 
he had legally qualified himſelf, ought to enjoy a ſtall in the 
choir, and a voice and place in the chapter ; which being pri- 
vileges belonging to the archdeaconry, to which he was 
entitled, he might bring an action againſt any perſon, who 
diſturbed him in the enjoyment of them, as he might bring 
an ejectment for a houſe belonging to that office. And as to 
the judgment of the Court of King's Bench in England, it was 
conceived, that a writ of error lies upon a judgment on a 
mandamus, as well as on any other judgment ; ſince otherwiſe, 
the ſubjects would be deprived of the benefit of appeal, in 
caſes where their liberties and properties were very much con- 
cerned ; and in no caſes more, than by erroneous judgments 
on writs of mandamus; whereby, not only the real and perſonal 
eſtate and office, which every Engliſbman enjoys, might be 
much affected ; but the liberties and privileges of every city 


and borough in Great Britain and Ireland, were very highly 


concerned; and that therefore the Court ought not to have 


quaſhed the writ, but to have given judgment on the merits 


of the return. 


On the other fide it was contended, that there was no prece- 
dent or judgment to maintain, that a writ of error would lie 
in this caſe; for that in the awarding of any mandamus, it is 
not neceſſary by law, that there ſhould be a judgment entered 
of ideo conſideratum eſt, which is the conſtant form of entering 
judgments: And it might, with as good reaſon, be inſiſted, 
that a writ of error will lie on the award of the firſt, or of the 
alias or pluries mandamus, as upon the award of the peremptory 
writ; or that a writ of error will lie, upon the Court's deny- 
ing a mandamus, or awarding a procedendo in any caſe, which, 
it was conceived, would not be pretended. That from the 
very nature of the preſent caſe, a writ of error would be vain 
and fruitleſs; for a mandamus gives no better right to the 
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1724, Parity who proſecutes it, than he had before, even though it 
— ſhould be obeyed ; but his right ſtill remains examinable at 
law, and triable in a proper action; and if in this caſe the party 
ſuing the writ ſhould be admitted, the reverſing the award of 
the peremptory writ upon a writ of error, would not turn him 
out again. Beſides, here were no coſts or damages, which the 
party was adjudged to pay; and therefore the writ of error 
could give the party ſuing it, no benefit to be reſtored to 
any thing which he had loſt. That if a writ of. error would 
lie in this caſe it would be attended with very great incon- 
veniences ; for, by the ſame reaſon, it would lie upon a nun- 
damus to ſwear in Churchwardens, or to deliver the ih%gnia to 
the Mayor of a corporation, or to make a poors rate, and the 
like, which would introduce a great deal of confuſion, delay, 
and unneceſſary expence: That it was humbly apprehended, 
if a writ of error would lie in this caſe, yet the Court of 
King's Bench in Ireland had done right in awarding a peremptory 
mandamus, upon the inſufficiency of the return; for that the 
Dean and Chapter could not by virtue of any by-law made 
by them, impoſe the oath mentioned in the return, when 
the charter did not require any ſuch oath to be taken; and it 
would be of miſchievous conſequence to allow of ſuch a power. 
But ſuppoſing the by-law to be good, yet the return was 
ö | inſufficient, becauſe it was not therein ſet forth, when, or by 
whom, ſuch by-law was made. That this point was debated 
in the argument in the Court of King's Bench in England, 
and alſo another point, namely, whether a mandamus would 
lie in this caſe or not; but the Court gave no opinion 
as to. theſe points, their opinion being clear as to the other 
point, that the writ of error would not lie. 
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Ren After hearing counſel on this writ of error, and the unani- 
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| 5 wrt 22. mous opinion of all the Judges preſent being delivered by the 
p. 327» Lord Chief Baron, „that no writ of error will lie upon the 


award of a peremptory mandamus,” with reaſons for the ſame; 
it was ORDERED and ADJUDGED, that the ſaid judgment given 
in the Court of King's Bench, quaſhing the writ of error 
returnable in the ſame court; ſhould be affirmed; and that 
the record ſhould be remitted to the ſaid Court of King's 
Bench in Englend: And it was further oxDERED, that the 
plaintiffs 


plaintiffs ſhould pay the ſum of 5/. for the coſts ſuſtained by — 


reaſon of bringing the ſaid writ of error. — bs 
__ENFMPTWETOWR___——_————— rr —-„—ö— "415 Bs — 
| | 
The Lord Biſhop of Kildare, 
zathed | 1 
Dean of the Cathe ral plaintiff 


Church of the Holy Tri- | 


nity, Dublin, 3 f in Error. Caſe 85. 


His Grace the Archbiſhop of 


Dublin, £ z Defendant | 


23d April 1724. 


| HE plaintiff in error brought his original action upon 
a prohibition, in the Court of Common Pleas in Ireland ; 
and therein declared, that all Deans and Chapters, being of 
royal foundation, ought, by the laws of Ireland, to be governed 
according to the rules expreſſed in the charters by which they 
are founded, and to be viſited by the Chancellor of Ireland, 
or the King's Commiſſioners to be appointed in that behalf, 
and not otherwiſe, and ought not to be ſubject to the ordinary 
viſitation of any Archbiſhop, or Biſhop of Tre/and, nor to be 
cited by any ſuch Archbiſhop, or Biſhop, at their ordinary 
viſitation, That no royal donative ought to be viſited by 
any Archbiſhop, or eccleſiaſtical perſon, having ordinary juriſ- 
diction, by virtue of ſuch ordinary juriſdiction. That the 
priory of the church of the Holy Trinity, Dublin, was an 
ancient priory, and of royal foundation; and that the church 
of the Holy Trinity, Dublin, was alſo of royal foundation. 
—That King Henry VIII. being ſeiſed in fee, in right of his 
crown of Ireland, of the ſaid priory, and of all the lands, 
tenements and hereditaments belonging thereto, by his letters 
patent, dated the 1oth day of May, in the 32d year of his reign, did 
tranſpoſe and change the ſaid priory and convent of the cathedral 
church of the Holy Trinity, Dublin, into a dean and chapter of 
the cathedral church of the Holy Trinity, Dublin ; and diſcharged 
the ſaid Prior, and nine Canons of the ſaid priory, as well from 


their 
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Dean, Chanter, Chancellor and Treaſurer, and their ſucceſſors. 


Caſes in Parliament, 


their rules, as habit, and enabled them to purchaſe to them- 
ſelves and their heirs, and the heirs of each of them, lands, 
tenements and hereditaments, as well ſpiritual as temporal, 
and that they ſhould be reputed for ſecular Preſbyters; and conſti- 
tuted the Prior Dean, one of the Canons Chanter, another 
Chancellor, another Treaſurer, and the ſix others Vicars choral, 
in the ſame church; and incorporated the Dean, Chanter, 
Chancellor, Treaſurer and Vicars choral, ard their ſucceſſors, 
by the name of the Dean and Chapter of the cathedral church 
of the Holy Trinity, Dublin; and gave the ſaid Chapter power 
to aſſign what lands, tenements and profits, of the ſaid church, 
each of them ſhould have ; with other clauſes relating to their 
orders and government, ſaving to the King, his heirs and 
ſucceſſors, the nomination, donation and inſtalment, of the 


—That King Philip and Queen Mary, by their letters patent, 
in the firſt and ſecond years of their reign, reciting, that King 
Edward VI. by his letters patent, granted, that the officers of 
the ſaid church, ſhould be increaſed to the number of fix 
Preſbyters, and two choriſter boys, to ſerve during his pleaſure, 
and granted certain penſions to each of the ſaid miniſters and 
choriſters, during his pleaſure ; did grant, that the ſaid fix 
Preſbyters and two choriſters ſhould continue for ever; and 
that the Dean and Chapter of the ſaid metropolitan church of 
the Holy Trinity, Dublin, ſhould have the naming of the fix 
Preſbyters and two choriſters, and of all other inferior officers 
in the ſaid church.—That King James I. by his letters patent 
bearing date the 12th day of June, in the ſecond year of his 
reign, did conſtitute the ſaid church of the Holy Trinity), 
Dublin, to be the cathedral church of the Holy Trinity, Dublin, 
and changed the ſaid Vicars choral into canonical prebendaries, 
and the fix Preſbyters into fix Vicars choral ; and appointed the 
ſaid cathedral church, to confiſt of one Dean, one Chanter, 
one Chancellor, one Treaſurer, three canonical Prebendaries, 
fix Vicars choral, and four little Chorifters ; and conſtituted 
certain perſons by name, Dean, Chanter, Chancellor, and 
"Treaſurer, and three Prebendaries, viz of St. Michael, in Dublin, 
St. Michael juxia Dublin, and St. John in Dublin; and incorpo- 
rated them by the name of the Dean and Chapter of the cathedral 
church of the Hy Trinity, Dublin; with other proper clauſes 
" 0 


Caſes in Parliament, 


of incorporation ; and granted and confirmed to the Dean 
and Chapter and their ſucceſſors, as well the cathedral church, 
as all the lands, rectories, &c. which anciently belonged. to 
the ſaid priory ; and that the ſaid Dean, Chanter, Chancellor, 
Treaſurer and three Prebendaries, might each of them live 
more decently and conveniently in his degree and dignity 
ſeparately, he aſſigned to the Dean ſeveral lands, to the Chanter 
other lands, to the Treaſurer other lands, and to each of the 
ſeveral Prebendaries other diſtin& lands; and that every one 
for himſelf, ſhould diſtinctly and ſeparately have and enjoy all 
the lands, hereditaments and poſſeſſions, as well ſpiritual as tem- 
poral, to him, and his ſucceſſors, ſeparately, as before afſigned; 
and that he might ſue and be ſued, in whatſoever court, and 
before whatſoever Judges, or Juſtices, in all cauſes, actions, ſuits 
and demands, ſeverally, concerning the ſame.— That by virtue 
of theſe letters patent, the ſaid Dean and Chapter were a body 
politic, and had all along exerciſed the power to them given, 
without any intromiſſion of any Archbiſhop of Dublin. That 
the Deanery of the Holy Trinity, Dublin, lately became vacant, 
by the tranſlation of the late Biſhop of Kildare and Dean of 
the ſaid church; which Deanery, the ſaid late Biſhop of 
Kildare held in commendam to the fee of Meath.—That Queen 
Anne, by letters patent, dated the 22d of September, in the 
4th year of her reign, made the plaintiff Dean of the ſaid 
church ; by virtue of which faid letters patent, the plaintiff 
was made Dean of the ſaid church, and had ever ſince enjoyed 
all the rights and privileges, by the ſaid letters patent granted. 
— That the cogniſance of Royal grants, belongs to the King 
and his Courts, and not to the Eccleſiaſtical Courts.—That 
the Archbiſhop, to aggrieve the plaintiff, impleaded him, as 
Dean of the ſaid church of the Holy Trinity, Dublin, in the 
Court Chriſtian, in cauſa viſitationis ordinarii ipſius archie- 
7 iſe pi, within his dioceſs, as Archbiſhop of Dublin, under 
pretence of a contempt, in not appearing in the ſaid viſitation 


of the ſaid Archbiſhop, and duly undergoing the ſame. 


The Defendant craved oyer of the ſaid ſeveral letters patent, 
and the ſame were ſet forth verbatim; by which it appeared, 
that in the letters patent, granted by King Henry VIII. it 
was further contained, that the ſaid King did further will and 


declare, that the ſaid cathedral church, ſhould be the Archie- 
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prohibiting nevertheleſs the then Archbiſhop of Dublin, and 


Vas an ancient archbiſhopric, and that the church of the Holy 


Dublin, in the county of Dublin, did decree to hold a viſitation 


the Holy Trinity, Dublin, was afterwards, on the 16th of 


on the faid gth of April, 1711, between the hours of ten and 


to the ſaid Chapter-houſe ; but that the ſaid doors were ſhut, 


Cates in Parliament. 
piſcopal ſeat of Dublin, as it before was and uſed to be; 


his ſucceſſors, that he, or his ſucceſſors, ſhould preſume to 
exerciſe other ordinary juriſdiction, or authority, than the ſame 
Archbiſhop formerly uſed to exerciſe there, while it was a 
priory, —He then pleaded, that the Archbiſhopric of Dublin 


Trinity, Dublin, was an ancient church, within the dioceſs of 
Dublin, and time out of mind was the cathedral church of that 
Arſhbiſhopric ; and that the ſaid priory was an ancient priory, 
in which priory lived the Canons of the order of St. Victor, 
and of the regulation of St. Auſtin, under one Prior, obſerving 
canonical rules and doing divine ſervice :—That the ſaid Prior 
and Canons, time out of mind, until their ſaid tranſlation into 
a Dean and Chapter, by King Henry VIII. and the ſaid Dean 
and Chapter ever ſince, were the Chapter of the Archbiſhops 
of Dublin, for the time being. —That the Defendant and all 
his predeceſſors, Archbiſhops of Dublin, time out of mind, by 
their ordinary juriſdiction, had viſited the ſaid Prior and Canons 
till the ſaid tranſlation, and the ſaid Dean and Chapter ever 
ſince, as often as there had been occaſion.—That the. faid 
defendant, then and yet being Archbiſhop of Dublin, on the 
8th of March, 1710, at St. Sepulchre's, within the dioceſs of 


ordinary, of the ſaid Dean and Chapter, in the Chapter-houſe 
of the ſaid Dean and Chapter, ſituate Within the ſaid cathedral 
church of Dublin, and being the uſual place for holding ſuch 
viſitations, on the gth of April 1711, according to law, and 
according to the # AP? and cuſtom aforeſaid ; and the plaintiff 
in error, then and yet being Dean of the cathedral church of 


March, 1710, duly ſummoned and cited. —That the defendant, 


eleven in the forenoon, being the uſual hour for making ſuch 
viſitation, came to the weſtern door of the ſaid cathedral 
church, being the uſual place where the Dean, Prebendaries 
and other officers, as often as they had notice of ſuch viſitation, 
uſcd to wait the coming of the Archbiſhop, and being the 
uſual door and paſſage, by which the Archbiſhops uſed to go 


I at 


Cates in Parliament. 
at the time of the defendant's coming to them, and no other 
paſſage to the ſaid Chapter-houſe was open; ſo that the 
defendant though he was ready, and tried by all lawful means, 
could not enter and go to the ſaid Chapter-houſe, to make his 
ſaid viſitation there; whereupon the defendant began and held 
his ſaid viſitation ordinary, of the ſaid Dean and Chapter, at 
the ſaid weſtern door of the ſaid church, being within the dioceſs 
of Dublin ; and though the plaintiff was duly ſummoned, as 
aforeſaid, and cited to appear and undergo the faid viſitation 
ordinary, as was uſual, and was ſolemnly called, yet he did 


not appear, nor would undergo the ſaid viſitation ; and there- ' 


upon, the Archbiſhop pronounced him contumacious, in his 
ſaid viſitation, on the ſaid gth of April, 1711, becauſe there 
was no paſſage open for the ſaid Archbiſhop to make his ſaid 
viſitation, in the Chapter-houſe ; and becauſe the defendant did 
not appear at the ſaid viſitation : And, that then the Archbiſhop 
prorogued his viſitation, to St. Patrick's church, Dublin, being 
within the dioceſs of Dublin, where ſuch proceedings were 
had, as in the declaration ſet forth, as was lawful for the ſaid 
Archbiſhop to do. And then the defendant concluded his 


plea, with a traverſe or denial, that the ſaid priory was of 
Royal foundation. | | 


To this plea the plaintiff demurred ſpecially ; and for cauſes 
of demurrer, ſhewed, that the defendant traverſed an, imma- 
terial matter not traverſable ; that the traverſe was ill taken; 
that the matter in the plea, did not anſwer the matter contained 
in the plaintiff's declaration; and, that the ſeveral prorogations 
of the pretended viſitation and proceedings, in the plea alledged, 
were invalid and not legal. —The defendant joined in demurrer 
and after ſeveral arguments, judgment was given for the de- 
fendant, that he ſhould have a writ of conſultation. Where- 
upon the plaintiff brought a writ of error, in the Court of 
King's Bench in Ireland, and after ſeveral arguments, the 
judgment of the Common Pleas being affirmed in the ſaid 
Court of King's Bench: The plaintiff afterwards brought a 
writ of error, in the Court of King's Bench in England; 


where, after ſeveral arguments, both the former judgments 
were affirmed. 


. 


And 
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Caſes in Paritament. 


And now to reverſe all the judgments, the plaintiff brought | 
a writ of error in Parliament; inſiſting, that the matter in 
controverſy upon the prohibition, was properly, whether the 
King, or the Archbiſhop, had the right of viſitation of this 
Dean and Chapter? And to that purpole, whether this Chapter, 
as created, modelled and formed into a Dean and Chapter, by 
the charters of Hen. VIII. Philip and Mary, and Fac. I. and 
which gave them the very lands on which they ſubſiſted, was 
not now to be deemed on this record, as a corporate body of 
Royal foundation? For if fo, it was apprehended, that the 
King and not the Archbiſhop, was properly Viſitor ; and there. 
fore, the principal matter in queſtion, as to the vilitatorial 
power, was, Whether the Dean and Chapter was, or was not, 
founded of Royal bounty? But to avoid this queſtion, the 
Archbiſhop would, by his traverſe, introduce another queſtion, 
in no ſort material to the caſe, viz. Whether the monaſtery or 
priory was founded of Royal bounty? So that it was appre- 
hended, the traverſe in the plea was manifeſtly ill, and well 
demurred to by the plaintiff. That if the King was Viſitor of 
this Chapter, as of Royal foundation, then the Dean was right 
in refuſing obedience to the Archbiſhop's uſurped power of 
viſitation, in prejudice of the King's power as Viſitor ; conſe- 
quently, the proceeding of the Archbiſhop in his Court, to 
cenſure the Dean as contumacious, for ſuch refuſal of his 
uſurped power, was unjuſtly inſtituted there; and therefore 
the Courts of common law in Ireland, ought to have pro- 
hibited ſuch ſuit, and given judgment againſt the e 


in favour of the King's power. 


On the other ſide it was contended, that there was no 
colour to ſay, that the tranſlation into a Dean and Chapter 
made by King Hen. VIII. cauſed this church to become a 
Royal foundation; the effect of that being only to diſcharge 
the Prior and Canons from rule and habit, and to change 
them from regular into ſecular clergy; but all matters in 
reſpect of viſitation remained juſt as before, and the Archbiſhop 
might do every thing after the letters patent of tranſlation, 
which he could have done before. That if this was fo, then 
the only material fact alledged in the declaration to exempt the 
Dean from the viſitation pF: the Archbiſhop was, that the 

Priory 
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Priory was of Royal foundation ; and this the Archbiſhop had 
traverſed in his plea, 7. e. denied it fo, as to put it in iſſue 
to be tried; but which trial the plaintiff had, by demurring, 
declined. That this traverſe, being taken upon the only fact 
in the declaration material to the point of the cauſe, muſt be 
good, or elſe the declaration was naught; in either of which 


caſes, it was apprehended, the judgment ought to be affirmed. 
That if the Archbiſhop had a right to viſit the Dean and 


Chapter, the manner of his viſitation was not at all material 
in this caſe; becauſe, any error or defect in the manner of 
viſitation, might be remedied by appeal, and was no foundation 
for a prohibition: It was therefore prayed, on behalf of the 


Archbiſhop, that the ſaid ſeveral judgments might be affirmed, 


with exemplary coſts. 


 AccoRDINGLY, after hearing counſel on this writ of error, 
it was ORDERED and ADJUDGED, that the judgmeat given in 
the Court of King's Bench in England, affirming a judgment 
given in the Court of King's Bench in Ireland, which affirmed 
a judgment given in the Court of Common Pleas there, 
ſhould be affirmed ; and that the record ſhould be remitted to 
the ſaid Court of King's Bench in England: And it was 
further oRDERED, that the plaintiff ſhould pay to the defen- 


dant, the ſum of 60/. for his coſts, ſuſtained by reaſon of 
bringing the ſaid writ of error. 


Sir William Barker, Baronet, = Appellant, 


Thomas Tvers, Eſq. Letitia Barker, and 1 
ts, 
Darby Egan, Eſq. we a c pou Ents 


18th December, 1724. 


IR fPilliam Barker, the appellant's father, in the year 

1696, married Elizabeth Alexander, daughter and heir of 
Sir Ferom Alexander, who was ſeiſed and poſſeſſed of lands of 
inheritance and chattel leaſes, to the value of 1500/. per ann. 
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Previous to this martiage it was, by articles dated the 1 3h 


of June, 1696, agreed, that the ſaid Elizabeth ſhould ſettle. 


her eſtate on the iſſue of the marriage, Which was accordingly 
done; and Sir William agreed to ſettle the manor of Rocking, in the 
county of Eſſex, which he covenanted to be worth 5001. per 
ann. Clear of all incumbrances, on himſelf for life; — 
to his wife for a jointure, and afterwards upon the ſeveral ſons 


of the martiage ; and that he would purchaſe 300/. per ann. 


more in England, and ſettle it to the ſame uſes. He alſo 
covenanted, that within one year after the marriage, an eſtate, ' 
which Alderman Barker, his father had in the county of Lime- - 
rick, ſhould be ſettled upon the ſaid Elizabeth, for an addition 
to her jointure; but to be diſcharged therefrom, when he 
ſhould purchaſe and ſettle the 300 J. per ann. in England. —— 
It afterwards appeared, that at the time of this marriage, and 
of entering into the faid articles, the Bocking eſtate was 
mortgaged for 5000/7. ; and the equity of redemption was ſome- 
time afterwards forecloſed. 


Sir Villiam Barker having performed no part of the marriage- 
articles, but inſtead of ſo doing, having prevailed upon his 
wife to let him ſell part of her eſtate for 1550/7. ; ſhe and her 
truſtees, and the appellant, (the firſt ſon of that marriage) in 
March, 1698, preferred a bill in the Court of Chancery in 
Ireland againſt Sir William, to compel him to make good his 
ſaid marriage-agreement, and to raiſe money by ſale of the 
Limerick eſtate for that purpoſe ; but this Limerick eſtate having 
been mortgaged by Sir William, part to one Freake, for 20001. 
and other part to one Riggs for 2000 J. more; the ſaid Freale 

and Rzggs were made parties to the bill. | * 


Sir William Barker put in his anſwer, and thereby confeſſod, 
that the Bocking eſtate was in mortgage for 5000 J. prior to the 
marriage- articles; that he received by ſale of part of his wiſe's 
eſtate 1550 J.; and that he had mortgaged the Limerick eſtate 
to Freake and Riggs; but he conſented that the Limerick eſtate, 
or ſo much thereof as ſhould be neceſſary, ſhould be ſold, to 
pay all theſe incumbrances, and his other debts then due ; and 
with the remainder of the money, to purchafe 300 J. per ann. 
in England: And he further ſaid, that fince making the faid 
mortgages, he had given bonds and warrants of attorney for 

debts, amounting to 1187/, which, with the 40007, due 
| | 2 | to 
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to Freabe and Riggs, he intended to make up 7000. and - 


which were all the debts he owed, excluſive of the debt . 
Bocłing, and a debt to one Strong. 


Upon hearing this cauſe, on the th of Dere ade. 1705 le 


was dec reed, that Sir William Barker ſhould fell the Limerick 
eſtate, and that the mortgagees Freake and Riggs ſhould be 
paid what they, had lent to him, and alſo what they had paid 
to purchaſe in other incumbrances; and on payment, that 
they ſhould aſſign their ſeveral ſecurities; and that out of the 
produce of the ſaid ſale, 3000. per ann. ſhould be purchaſed 
in England, and ſettled upon the appellant, as by the articles 
was agreed; and the remainder of the purchaſe- money, was 
to be depoſited with the Uſher of the Court, that all other 
the ſaid Sir William's creditors might come before the Maſter, 
and prove their debts, and how ſecured, that the Court might 
hear what they had to offer, why the remainder of the pur- 
chaſe- money ſhould not be applied to diſcharge the incum- 
brances on the Bocking eſtate, and to purchaſe as much lands 
as would make up Bocking gool. per ann.; and that then 
the Court would make ſuch order, as to the remainder of 
the purchaſe-money, as ſhould be fit. 


But upon the petition as well of Sir William Barker, as of 
the appellant, the cauſe was re-heard on the 27th of November, 
1707 ; When it was decreed, that Sir W:/l;am ſhould perform 
the marriage-articles, and that accordingly he ſhould difincum- 
ber the Bocking eſtate, and purchaſe 300 J. per ann. more in 
England, purſuant to the articles; And it was further decreed, 
according to Sir William's anſwer, that the Limerick eſtate, ot 
ſo much thereof as ſhould be neceflary, ſhould be fold ; and 
with the produce thereaf, the incumbrances due to Freake and 
Riggs ſhould ' be diſcharged, and that the remainder of the 
purchaſe-money ſhould be brought into Court, and depoſited, 
to the intent, that the other creditors of Sir Milliam Barker, 
whoſe debts did any way charge his eſtate at the time of fling 
his anſwer, might be paid what ſhould be due to them, on 


aſcertaining their ſeveral demands; and for purchaſing 3007. 


per ann. in 1 Bugiond, to be ſettled according to the marriage- 
articles. And upon a further application of Sir William 
Barker, it was, on the 14th of May, 1708, ordered, that this 
all decree of the 27th of N 170%, ſhould be rectified in 


this 


1724. 
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this particular, viz. that the Limerick eſtate: ſhould be fold, 
and that the debts, amounting to 7000/7. ſhould be firſt paid, 


and the remainder of the money applied to purchaſe the 3000. 
per ann. in England. 


Sir William Barter being ſtill diſſatisfied, filed a bill of 
review to reverſe both the decrees ; which being diſmiſſed upon 
a demurrer, he then appealed to the Houſe of Lords; and 
upon hearing this appeal, on the 23d of June, 1714, the 
ſeveral decrees, orders and proceedings complained of, were 
affirmed; and Sir William was ordered to pay 50. coſts. 


In conſequence of this determination, a particular of the 
Limerick eſtate was made by Sir WViliiam Barker's agent, and 
publiſhed, in order to a ſale; but the appellant objecting 
thereto, as not being made on ſufficient grounds to aſcertain 
the truth thereof, the Maſter refuſed to make the ſale, till the 
lands ſhould be ſurveyed. — But a petition being preferred in 
the name of Sir William Barker, grounded on an affidavit of 
Thomas Tvers the reſpondent, complaining, that the Maſter 
did not make the ſaid ſale; it was ordered, that the Maſter 
ſhould proceed to ſell the ſaid lands; and accordingly, on the 
27th of July, 1715, the ſale was had; when the appellant 
offered 21, 400 J. and the reſpondent IJvers bid 21,410/. which 
being 101. more than the appellant offered, Ivers was declared 
the purchaſor. 


But Jvers neglecting to pay his purchaſe-money, the appellant 
moved the Court, that the purchaſor might pay his purchaſe- 
money, or that the ſale ſhould be diſcharged ; but that motion 
was refuſed. 


The appellant afterwards, took an aſſignment of part of the 
mortgage decreed to Freake : And upon a petition preferred 
by Ivers, in the name of Sir William Barker, it was, on the 

23d of December, 1715, ordered, that the purchaſor ſhould 
pay what was due on the mortgages, to the appellant and 
Riggs ; and that thereupon he ſhould have the poſſeſſion of all 
the purchaſed lands; although the appellant inſiſted, that [vers 


ought not to have ſuch poſſeſſion, until he paid the purchaſe- 
money. \ 


The 
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The appellant, ood nd himſelf RE end = this order 
of the 23d of December, 1715, by which he was to account, 
and give [vers the poſſeſſion of the lands, before he paid his 
purchaſe-money ; did not comply with, but petitioned againſt 
it, praying, that the purchaſor might pay his purchaſe-money, 
before he took poſſeſſion. But notwithſtanding this applica- 
tion, proceſs of contempt was ordered againſt the appellant, 


and he was thereupon forced to give poſſeſſion of the lands 


to [vers. 


The reſpondent Tvers, to avoid paying the money into Court, 
obtained an order to pay part of it to ſuch perſons, as Sir Milliam 
Barker ſhould certify were his creditors, though not mentioned as 
ſuch in his anſwer; and accordingly Tvers (as it was alledged) 
paid ſuch creditors, ſeveral ſums of money, and alſo paid Sir 
Wilkam himſelf or his agent, 4675/. 7s. but which payments, 
it was conceived, were not warranted by the decrees affirmed 
by the Houſe of Lords: However, vers never brought any 


part of the purchaſe-money into Court, except 1000/. depoſited 
at the time of the ſale. 


The appellant having in the year 1710, ſerved Sir William 
Barker with the ſaid decrees, (on which ſervice he could not 
proceed further, being ſtopt by Sir William Barker's bill of 
review and appeal) he, on the 6th of June, 1716, obtained an 
order for an attachment againſt Sir Milliam, for not obeying 
thoſe decrees. — But on the 25th of the ſame month, this 
order for the attachment was ſet aſide ; becauſe grounded on an 
athdavit made ſo long before, as the year 1710, being the time 
when Sir Witham was ſerved with the decrees. — The appellant 
therefore, was under the neceſſity of taking out a new writ of 
execution under the Great Seal, and to ſend a meſſenger into 
Hngland to ſerve Sir William Barker with it; but he abſcond- 
ing, the appellant could not get him ſerved therewith. 
The appellant then obtained an order,. that ſervice of the ſaid 
writ of execution, at Sir William Barker's lodgings, ould be 
good ſervice ; which being accordingly done, and the decrees 
ſtill not obeyed, the appellant, on the 16th of July, 1717, 
odtained a ſequeſtration againſt Sir Villiam Barker, with which 


he ſerved Darby Egan, Eſq. Sir William's agent, and alſo Tvers 
the purchaſor., 
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On the 20th of November following, the reſpondent Tvers, 
{till' to delay payment of the purchaſe money, filed a bill 
againſt Sir William Barker and the appellant; demanding a 
great allowance out of his purchaſe-money, upon pretence of 
errors in the particular of the ſaid eſtate; to which the appel- 
lant anſwered, and inſiſted he ought not to have any allowances 
on that account, becauſe it was his own act to haſten the ſale; 
that the appellant was not concerned in, or privy to, the 
making the particular, and offered that Mr. Ivers ſhould waive . 
his purchaſe, and that the appellant would ſtand as the pur. 
chaſor in his place; but Sir William Barker was never re- 


quired, or forced by any proceſs, to anſwer this bill, though 
he lived near two years after it was filed. 


On the 19th of May, 1719, Sir William died, having made 
his will, and appointed the reſpondent Letitia, an infant under 
the guardianſhip of the reſpondent Egan, ſole executrix ; and 
en the 11th of July following, Ivers revived the ſuit againſt 


the ſaid Letitia, who by her anſwer, ſubmitted to the Judgment 
of the Court. 


On the 16th of January, 1719, the appellant filed a croſs 
bill againſt vers, praying, that he might pay his whole 
purchafe-money, according to the decrees afhrmed by the 


Lords, notwithſtanding his pretence of errors in the particu- 


lar; and that the appellant might have the benefit of the ſaid 
affirmed decrees, by having 500 J. per ann. in lieu of the 


' Bocking eſtate, and 300/. per ann. purchaſed for him out of 


the purchaſe-money, purſuant to the marriage-agreement ; 
or that Mr. Tvers might waive his purchaſe, which the appel- 
lant was willing to take in his ſtead, at the price he was to 


pay for the ſame. 


To this bill Ivers put in an anſwer, confeſſing all the mate- 
rial allegations therein; but alledged, that Sir Milliam Barker, 


on the 15th of February, 1717, after the ſervices of the 


aforeſaid ſequeſtration, had conveyed to him all the ſurplus 
of the purchaſe-money, which was payable to him, in conſi- 


deration of Jvers's pretended loſſes, by the miſtakes in the 
particular. 
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On the 2oth of Febrary, 1719, this cauſe was heard, when 
it was referred to a Maſter to certify, whether any, and what 
errors: were in the particular, and how much the reſpondent 
Tvers was damnified thereby. 


Accordingly, the Maſter on the 24th of March, 1720, made 


his report; and thereby certified that ſeveral of the lands were 


let for longer terms, and for leſs rents, and were ſubje& to 
greater quit-rents, than what were ſtated in the particular, and 
likewiſe to a chief-rent not mentioned therein. 


To this report both parties took exceptions, and on the 22d 
of May, 1721, both cauſes were heard ; when the Lord Chan- 
cellor was pleaſed to decree, in the cauſe wherein Tvers was 
plaintiff, that the reſidue of the purchaſe-money which would 
have belonged to the late Sir William Barker, after performing 
the decrees, by which the ſaid lands were ſold, ſhould go to 
the ſaid Tvers, in full ſatisfaction of all miſtakes and deficien- 
cies in the poſted particular. And in the cauſe, wherein the 
appellant was plaintiff, his Lordſhip decreed, that Ivers ſhould 
account with the appellant, for the purchaſe-money of the Limerick 
eſtate, together with the intereſt thereof, to be computed from 
the time of Sir PVilliam Barker's death; and Ivers was to be 
allowed what money he had paid in diſcharge of the ſaid 
purchaſe-money, purſuant to the faid decrees, and ſubſequent 
orders of the Court; and it was referred to a Maſter to ſettle 
the account accordingly. 


But upon the petition of Ivers, both cauſes were, on the 27th 


of June, 1723, re-heard ; when his Lordſhip was pleaſed to 


decree, in the cauſe wherein Jvers was plaintiff, that the 
reſidue of the purchaſe-money, after payment of Freake's and 


Riggs's mortgages, and other demands decreed to them, and 


over and above the debts mentioned in Sir Villiam Barker's 


anſwer, amounting to 7000 /. and over and above ſuch ſum as 


ſhould be neceſſary, to purchaſe 300/7. per ann. in England, for 
the uſe of the appellant, according to the marriage-articles 


and the decree in 1709, was the money of the late Sir William 


Barker, and that it belonged to the ſaid Mr. Tvers. And 
on the ſame day, his Lordſhip was pleaſed to decree, in the 


cauſe wherein the appellant was plaintiff, that the appellant 


ſhould have 300/. per ann. purchaſed for him in England, 
1 according 
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according to the articles and decree in 1709, out of the ſaid 
purchaſe-money ; and it was referred to a Maſter to ſettle” an 
account of what was due to the appellant for 300 /. per ann. 
Engliſh money, with intereſt: from the time of the death of 
the ſaid Sir Villiam Barker, and to report what ſum would 
be neceſſary to purchaſe the ſaid 300 J. per ann. in England; 
and that the appellant ſhould have intereſt for the ſame, till 
ſuch purchaſe ſhould be made: And it was further decreed, 
that the remainder of the purchaſe- money, after purchaſing 
the ſaid 3001. ßer ann. ſhould not be applied to diſincumber 
the Bocking eſtate, and to make the ſame of the yearly value 
of pool.; but that the appellant ſhould be at liberty to pro- 


ſecute the ſequeſtration which he had obtained againſt the late 
Sir Villiam Barker, in ſuch manner as the courſe of the Court 


would allow; and that the ſaid 3001. per ann. and intereſt, 
| ſhould be paid to the appellant upon his executing conveyances 


to the purchaſor, according to the decree in 1709: And that 


the appellant ſhould account before a Maſter, for the profits 


which he had received out of any part of the eſtate, ſince 
the ſaid purchaſe was made; and that the ſame ſhould be 
allowed the ſaid Tvers, in the account of the 3oo/.. per ann. 


and intereſt. 


From theſe decrees the appellant appealed, becauſe he was 
thereby to have but 3oo/. per ann. under his father's ſettle- 
ment; whereas it was expreſſly agreed by the marriage-articles, 
that he ſhould have the - Bocking eſtate of 500/. per ann. clear 
of all incumbrances, and 3oo/. more purchaſed in England, 
making in all 800. per ann. That Sir William Barker ſub- 
mitted, by his anſwer, that his eſtate in the county of Limerick 
ſhould be ſold; as well to diſcharge his debts on the Bocking 8 
eſtate; as to purchaſe the 300/. fer ann. in England. That by the 


_ decrees in 1702 and 1707, athrmed by the Lords, Sir William was 


to perform his marriage-articles, and the purchaſe-money for the 


| Limerick eſtate was to be brought into Court; to the intent, 


2 appellant conceived, that thereout” the articles ſhould be 


cifically performed. That the order of the 23d of December, 
1715, and the orders ſubſequent thereto, were contrary to 
the decrees of 1702 and 1707, whereby the purchaſe- money 
was decreed to be brought into Court ; and which decrees hav-. 
ing been affirmed as aforeſaid, it was conceived, the Lord 
2 Chancellor 
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Chancellor of Ireland could not controul or diſpenſe with © 


them. That all the purchaſe-money not being paid in purſuance 
of thoſe decrees, was fo attached by the ſequeſtration, as that 
the ſame could not be taken out of Court, until the decrees 
againſt Sir William Barker were performed; and yet, the Lord 
Chancellor had decreed great part of the ſaid purchaſe- money 
to the reſpondent Tvers; and giving the appellant leave to 
proſecute his ſequeſtration, after the money ſequeſtred was 
decreed to the reſpondents, ſeemed to be of no avail, but 
putting the appellant to unneceſſary charge and trouble ; and 
to hazard the payment of that money, which the Court had 
power, and ought to have decreed the purchaſor to pay, for 
the benefit of the appellant. That the decrees now made, 
would engage the appellant in a new and long account ; 
whereas he apprehended, that after having been twenty-five 


years in the Court of Chancery, to get his mother's marriage- 


articles performed ; and after having ſpent therein, more than 


the value of what was decreed to him, it was high time to 


put 'an, end to the cauſe, by decreeing him an immediate 
ſatisfaction for his demands: It was therefore hoped, that the 


faid decrees would be reverſed, and the reſpondent Tvers ordered 


to account for the whole 21,4107. and the intereſt thereof, 
from the time of his having poſſeſſion of the purchaſed pre- 
miſſes, and without any regard to his pretended deficiencies ; 
that thereout, 800/7. per ann. in England ſhould be purchaſed 
for the appellant ; and, that he ſhould be allowed the fame 
from his father's death. 


On the other fide it was contended, that if the eſtate had 
been fairly poſted, it could not have honeſtly ſold for fo much 


as would pay the 7000/. debts, and purchaſe the 3001. per ann. 


and this the appellant admitted by his counſel, on the re- 
hearing in 1707, and alſo on hearing the former appeal: 
Beſides, the appellant was in the poſſeſſion of the whole eſtate, 
made leaſes, and received the profits for many years before the 
fale, and yet he ſuffered, if he did not contribute to the 
frauds in the particular ; and being diſappointed in his defign 
of buying the eſtate at an under-value, he, and others by his 
means, canted it up, till the reſpondent was thereby induced 
to bid above 8000 J. more than the value; the whole eſtate, 
though poſted at 1152/7. 4s. per ann. being then let, and moſtly 
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by the appellant, for no more than 668 J. 195.; ſo that it was 


over-valued above 4000 J. beſides quit-rent and Crown- rent; 
which being deducted out of the yearly value poſted, there 


remained clear to the reſpondent, but about 63o/. per ann. 


and which, at twenty years purchaſe, being, the price given 
by the reſpondent, amounted only to about 12,700/. which 
would not pay the 7000/7. debts, and purchaſe the 3ool. per 
ann. That the reſpondent, at all events, ought to have an 
allowance for the deficiencies in the particular, out of the 
purchaſe-money ; even if the eſtate had not been fold for ſo 
much, as would pay the 7000/. and purchaſe the 300 J. per 
ann. And his relief would have been ſo, had not the Court 
decreed, he ſhould be fatisfied with the ſurplus conveyed to 


him by the late Sir William ; and by this, the reſpondent 


would loſe about 6000/7. not being decreed a remedy for the 
deficiency, beyond the money particularly aſſigned for that 
purpoſe. That the Court could not regularly decree the 
Limerick eſtate to be liable, but according to the late Sir 
William's anſwer ; which was only to pay 7000/. debts then 
due, and purchaſe the 3oo/. per ann. And could only decree 
Sir William to make good the Bocking eſtate, in a manner 
merely perſonal, but not ſo as to bind the land, or the purchaſe- 
money thereof; and this decree, making it only a perſonal 
charge, having been affirmed by the Lords, it was conceived 
to be improper in the appellant, to attempt to have it altered, 
or extended further, by diſincumbering, or making good Bockzng, 
out of the Limerick eſtate, or its purchaſe-money. That the 
intent of the decree in 1702, for bringing the money into 
Court, plainly appeared to be only, that the debts due to the 
creditors might be aſcertained, and thereout ſatisfied : And as 
to the other part, for ſhewing cauſe why the reſiduum ſhould 
not go to diſincumber Bocking, it was never made abſolute, 
but altered by the decree of 1707. That it was not only 
unreaſonable, but highly unjuſt, that the reſpondent ſhould 
quit his purchaſe, having laid out above 3000 J. in improve- 
ments; and ſold 5o0/. per ann. of his own eſtate, and bor- 
rowed other ſums at 8 J. per cent. intereſt, to pay the purchaſe- 
money; and having alſo expended about 12001. in ſuing for 
juſtice, and defending his title to an eſtate, in every reſpect 
fairly purchaſed by him under a decree: And therefore it was 

hoped, 
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hoped, that the orders and decrees would be affirmed; and = 


the appeal diſmiſſed with coſts. 1724. 
Bur, after hearing counſel on this appeal, it was oRDERED Drzczrn 


and ADJUDGED, that the ſeveral orders, proceedings and decrees . 
complained of, ſhould be reverſed; and then the judgment b. 374+ 
goes on in theſe words: And whereas the appellant, by 

virtue of his father's marriage-articles, and of the ſaid ſeveral 

« decrees affirmed by this Houſe as aforeſaid, on the ſaid 23d 

*« of June, 1714, ought, from the time of his father's deceaſe, 

e to have had and enjoyed an eſtate in Bocking, in the county 

« of Eser, of the full yearly value of 500/. free from all 

cc en and alſo one other eſtate of 3004. per ann. 

« which ſhould have been purchaſed in England, and ſettled 

* in purſuance of the ſaid marriage-articles and decrees affirmed 
« by this Houſe; and upon the deceaſe of his ſaid father, 
*« would have become tenant in tail in poſſeſſion of ſuch ſeveral 
* eſtates, had the ſaid Bocking eſtate been diſincumbered, and 
e the ſaid 3004. per ann. purchaſed and ſettled according to 
the faid marriage-articles, and decrees affirmed by this 
Houſe as aforeſaid; and it now appears to this Houſe, that 
3oo/. per ann. or any part thereof, hath never yet been 
purchaſed, according to the ſaid marriage-articles and decrees; 
and that the ſaid appellant hath never yet had, nor can ever 
“ have, any benefit of the ſaid Bockrng eſtate, or of any part 
c thereof, by reaſon of the many incumbrances thereupon, 
precedent to the ſaid marriage-articles ; it is therefore hereby 
further oRDERED and ADJUDGED, that no ſuch purchaſe 
of zool. per ann. be at any time hereafter made; but that 
in lieu thereof, and of the ſaid Bocking eſtate, fo much 
money ſhall be paid to the appellant or his heirs, or to his 
or their order, at any ſuch time and place in London, as 
the ſaid Court of Chancery in Treland ſhall appoint for the 
payment thereof, out of the money or lands herein after 
declared to be ſubject to the payment thereof, as far as the 
ſame will extend, as will anſwer and make good the value 
of cool. per ann. and 300. per ann. computed at twenty- 
two years purchaſe ; that is to ſay, the ſum of 17,6007. 
and the arrears of 500 J. per ann. and 3ool. per ann. from 
the death of the ſaid appellant's father, until ſuch time as 
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he id fam of 17,6000. and the ſaid arrears ſhall be paid 


« as aforcſaid ; for or towards which ſatisfaction, it is hereby 
« further oRDERED and ADJUDGED, that ſo much of the 
«« purchaſe-money of 21, 410 J. agreed to be paid by the reſpon. 
« dent Ivers for the Limerick eſtate in queſtion, as exceeds 
„ what the reſpondent [vers hath really paid to the creditors 
« of the ſaid Sir William Barker the father, in purſuance of 
„the ſaid decrees, affirmed by this Houſe as aforeſaid, in 
« diſcharge of ſuch debts as were owing by the ſaid Sir Wil. 
„ /iam the father, and legally affected the ſaid Limerick eſtate, 
« at the time of. putting in the ſaid Sir William the father's an- 
« ſwer, on the 21ſt day of May, 1701, to the faid bill, together 
% with 1r;/þ intereſt for ſuch part of the ſaid purchaſe-money, 
% exceeding what ſhall appear to have been ſo paid as aforeſaid, 
„ ſhall be paid by the reſpondent *ſvers, his heirs, executors 
or adminiſtrators, to the ſaid appellant or his heirs, at ſuch 
time and place as aforeſaid ; for which purpoſe, it is hereby 
further oRDERED, that the Court of Chancery in Ireland 
« do forthwith order an account to be taken, of what hath 
«© been really and Sora fide. paid by the reſpondent Tvers, in 
„ purſuance of the faid decrees affirmed by this Houſe, in 
«« diſcharge of ſuch debts of the ſaid Sir William Barker the 
« father, as were owing by him, and affected his Limerick 
«« eſtate, at the time of the putting in his faid anſwer; 
„ and alſo an account to be taken of what ſhall be due 
« for Iriſh intereſt, for the ſurplus of the ſaid 21, 410 /. which 
« ſhall appear to remain due after ſuch payment by the ſaid 
« Tvers, until ſatisfaction ſhall be made of ſuch ſurplus, with 
* Triſh intereſt for the ſame, to ſuch time as ſhall be appointed 
«© by the ſaid Court, at the requeſt of the ſaid appellant or his 
«© heirs, for payment thereof as aforeſaid; and that the faid 
Court do further order, that ſuch ſurplus of the ſaid 21,410/. 
* above what ſhall appear, on ſuch account, to have been 
« ſo paid by the ſaid Tvers, together with 1r:þ intereſt for 
« ſuch ſurplus, to be computed as aforeſaid, be paid by the 
«© ſaid Tvers, his heirs, executors or adminiſtrators, to the ſaid 
«« appellant, or his heirs, at ſuch time and place in London, 
4 as the ſaid appellant ſhall requeſt the ſaid Court of Chancery 
to nominate and appoint for that purpoſe : And it is hereby 
ec further ORDERED and ADJUDGED, that if default ſhall be 
4 made 
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made by the reſpondent Tvers, his heirs, executors or admi- 
niſtrators, in payment of ſuch ſurplus, and of ſuch J1rifþ 


« intereſt for the ſame as aforeſaid ; the ſaid reſpondent Tvers, 9 
and all perſons lawfully claining by, from, under or in 
truſt for him, ſhall convey all his and their eſtate, right, 
title and intereſt, in and to the ſaid Limerick eſtate by him 
purchaſed, unto the ſaid appellarit and his heirs; the ſaid 
appellant or his heirs, upon ſuch conveyance, paying to the 
ſaid Tvers ſuch ſum and ſums of money, as ſhall appear, upon 
the account herein before directed, to have been paid by 
the ſaid reſpondent vers, in diſcharge of ſuch debts of the 
ſaid Sir William Barker as aforeſaid; and ſo much as ſhall 
appear to be due on the other account herein before directed, 
for Iriþ intereſt to be computed as aforeſaid, ſhall be 
adjudged and taken to be a ſatisfaction of ſo much thereof; 
and the ſaid Court of Chancery is hereby directed to order 
the ſame accordingly, and to cauſe the recognizance entered 
into by the ſaid appellant to be forthwith vacated, and alſo 
to order the appellant's coſts to be taxed, for all the pro- 
ceedings in the ſaid Court of Chancery in Ireland, ſubſe- 
quent to the ſaid affirmance by this Houſe of the ſeveral 
decrees aforeſaid, and ſuch coſts to be paid to the appellant 
by the reſpondent [vers ; and that the ſaid Court of Chancery 
do ,give ſuch further neceſſary directions as ſhall be juſt, 


for carrying this judgment into execution.” 


— .. —— —e— — — ́—— — 


John Emelie, Miles Weſt and 1 
his Wife, and Samuel Longuet, exe- 

| > Appellants. 

cutors of Martha Ss, Widow, er ee 


deceaſed, - - 2 J 


Francis Emelie and Frances his Wife, 
Reſpondents. 
and Sir Fobn Elwill, Bart. = FP INF 


20th January, 1724. 
Y virtue of articles, dated the 2d of April, 1718, mad 


previous to the marriage of the reſpondents Francis Emelie 
and Frances his wife, ſiſter of the other reſpondent Sir Jobn 
Vor. II. . 7 7- Eluill. 


with 


. 
— Evil, 3900. Bank ſtock, heing, part of the * of che 
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faid Pascu, was transferred to the reſpondent Sir. Jobn Elvil 


ES and the appellant Jobn Exielie, upon truſt to be ſold, and the 


money ariſing by the ſale thereof, to be inveſted in lands, to 
be fettled on the faid Francis Emelie for his life; remainder 
to the ſaid Frances his wife, for her life; remainder to their 
ifſue, with remainder to her right heirs; and, until ſuch pur- 
chaſe was made, the money was to be placed out at intereſt, 
and the intereſt thereof, as alſo the dividends of the ſtock till 
ſold, was to go and be applied, as the rents and profits of 7 
eſtate, When purchaſed, ought to be applied. 


After the marriage, the reſpondent Francis received the 
dividends of the ſaid Bank ſtock, till Lady- day, 1720; at 
which time, the price of that ſtock being greatly advanced, 
the reſpondents Francis and his wife were defirqus to {ell part 
thereof ; and thereupon i in Trinity term, 1720, they exhibited / 
their bill in Chancery, againſt the reſpondent Sir Jahn Elwill, 
and the appellant John Emelie, Praying a fale of the ſaid. Bank 


—_— v* Mn <--v * 


an landk, purſuant to the matriage- articles. 


On the 11th of Auguſt, 1720, the cauſe was heard before 
his Honour, the Maſter of the Rolls; when it was ordered, | 
that all parties ſhould attend Mr. Bennett, one of the Maſters 
of the ſaid Court, who was to examine, whether it would be 
for the benefit of the plaintiffs, to have the ſaid ſtock ſold 
not ; and if he found it was for their benefit, that Gr 
ſhould be ſold by the Maſter's approbation, and the money laid 
out in the purchaſe of lands, to be ſettled on the ſaid Francis 
and his wife, and their iſſue, according to the articles; and 
that until ſuch purchaſe was made, the money ſhould be placed 
out at intereſt, and the intereſt be applied and go, as the rents 
and profits of the lands, when purchaſed, ought to go. 


But the reſpondent Francis, fearing that the price of Bank 
ſtock might fall, before this decree could be perfected, and 
the Maſter's approbation had ; (it being then in the long vaca- 
tion, and the Maſter out of town) and being well afſured, 
that it would be for the advantage of all parties to ſell the ſaid | 
Bank ftock, and that the Maſter would (as he afterwards did) 

ſo 


Cafes tn Parltament. 


by one Mr. Wyatt, who was authorized by the reſpondent Sir 
Jobn Elwill for that purpoſe, in order to be brought before 


the Maſter, and laid out in a purchaſe of lands, purſuant to 
the ſaid decree and marriage-articles. 


At this time, Martha Emelie, mother of the refpondent 
Francis, having a great opinion of South-Sea ſtock, was very 
importunate with her ſon to purchaſe 5004. of that ſtock ; 
which he accordingly did, at the rate of 6885. per cent. for 
the next opening of the South-Sea books, which was to be 
on the 14th of September, 1720, The reſpondent Francis 
thereupon applied to the ſaid Mr. Wyatt (the reſpondent Sir 
Fohn Elwill being then at Tunbridge} for money to pay for 
this 500 J. South-Sea ſtock, out of the ſaid 43154. in his 
hands, but which Mr. Wyatt refuſed to do; alledging, that 
it being truſt-money, wherein other perſons were intereſted, 
befides the reſpondent Francis, he could not with ſafety apply 
the fame, otherwiſe than according to the truſt : And Edlin, 
the broker employed in buying the ſaid ftock, informing the 
reſpondent Frances, that the ſame muſt be again fold, he 
thereupon applied to his mother Martha Emelie, and acquainted 
'her therewith, who ſtill perſiſting in her opinion, that South- 
Sea ſtock would aſſuredly riſe again, undertook, that rather than 
the ſtock fhould be then fold at ſo great a loſs, ſhe would, 
at her own riſque, take the ſame to herſelf, 


In purfuance of this undertaking, and in order to enable 
herſelf to pay for the ſaid South-Sra ſtock, Mrs. Emelie bor- 
rowed of the truſtees the ſaid 4315/7.; and for ſecuring the 
re-payment thereof with intereſt, executed a bond, bearing 
date the 20th of September, 1720, to the ſaid truſtees Sir 
John Ekvill and the appellant Jon Emelie, with a condi- 
tion, reciting the articles, and taking notice that the ſaid 

43157. was lent to her, that ſhe ſhould re-pay the fame to 
the ſaid truſtees, on the 2oth of March then next: And 
becauſe the appellant John Emelie was a co-obligee in the ſaid 
bond from Martha Emelie, there was another bond executed 
by him to Sir % Elwill alone; conditioned that the ſaid 
Martha Emelie ſhould pay the ſaid 43151. and the intereſt 
thereof, according to the condition of her bond. 


N 


40 bertify; ; he, by one Abrabam Edlin, bis mother's broker, | 
fold 20bol. of the Bank ſtock for 43157. which was received 
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—— The reſpondent Francis Emelie, was not preſent at the 


1724. 


and reſponſible hands at intereſt, until it could be inveſted in 


thereof upon the truſt- money, in prejudice of the reſpondent 
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execution of theſe bonds, or lending the 43151. to the faid 
Martha and John Emelie; nor was the ſame lent by Sir John 
Ekwill, on any other terms, than that it ſhould be in good 


lands, purfuant to the ſaid decree and marriage-articles ; and 
the ſaid Martha was ſo far from expreſſing any fear or appre- 
henſion in relation to the ſaid South-Sea ſtock, that ſhe even 
then declared her firm belief, that that ſtock would riſe again. 
But finding ſoon afterwards, that South-Sea ſtock had fallen 
below any probability of its riſing again to the expected heighth, 
the ſaid Martha and Fohn Emelie endeavoured to turn the loſs 


Frances and her iſſue, and contrary. to the ſaid decree and 
marriage-articles and the expreſs conditions of the bonds. 


And for this purpoſe, the ſaid John Emelie and Martha 
Emelie in Trinity Term, 1721, after the reſpondent Sir John 
Elwill had recovered judgments againſt them upon the ſaid 
bonds, exhibited their bill in Chancery againſt the reſpon- 
dents, to have the bonds delivered up and cancelled, upon 
transferring the ſaid 500/. South-Sea ſtock, and paying 91514 
and intereſt, reſidue of the ſaid 4315 .; founding their equity 
upon ſome letters that paſſed between the reſpondent Francis, 
and the appellant John Emelie, to which Frances the wife, 
and her truſtee the reſpondent Sir John Elwill, were no way 
Privy or conſenting. 


To this bill, the reſpondents appeared po put in their 
anſwers; but before any farther proceedings were had, the 
ſaid Martha Emelie died, having made her will, and appointed 
the appellants executors thereof; and thereby bequeathed the 
intereſt of 1000 J. to the reſpondent Francis Emelie, for his 
life, and the principal to his child or children in ſuch pro- 
portion as he ſhould think fit, with a deviſe over in failure 
of ſuch child or children; and the reſidue of her eſtate to her 
executors, in truſt for all her children ; but after taking notice 
that ſhe had paid 3400 J. for the ſaid 500 J. South- Sea ſtock, 
which the reſpondent Francis was to make good to her; ſhe 
declared, that whatever the ſaid Francis or his heirs, could 
claim under her ſaid will, was to be liable to make good 


the 


ſtock. 


Caſes in Parliament, 
the loſs that ſhe ſhould ſuſtain by the ſaid 5007. South-Sea 


The executors having proved this will, exhibited their bill 
of revivor and ſupplemental bill, to which the reſpondent 


Francis and his wife put in their anſwer ; inſiſting, that on 
the ſale of the Bark ſtock they had no view of purchaſing 
South-Sea ſtock, and that thongh the ſaid Martha Emelie 
had prevailed on the reſpondent Francis to purchaſe South- 
Sea ſtock, yet ſhe had taken the ſame upon herſelf; and that 
the 2000 J. Bank ſtock ought not to be replaced, but that the 
whole 4315 /. ſhould be applied according to the ſaid marriage- 
articles and decree. —The reſpondent Francis admitted his 
mother's will and hoped to have the benefit thereof ; 
but he nevertheleſs ſubmitted to the Court, how far the 
legacies thereby given him, or any part thereof, ſhould 
be liable to make good the 500/. South-Sea ſtock, he 
conceiving himſelf not to be in any manner concerned 


therein. 


On the 27th of June and the 3d of July, 1722, the cauſe 
was heard before his Honour, the Maſter of the Rolls; who 
was pleaſed to decree, That the 5oo/. South-Sea ſtock ſhould 
be ſold by one of the Maſters of the Court, and that with the 
money ariſing thereby, and the 915 J. reſidue of the money 
raiſed by ſale of the Bank ſtock, in the plaintiff” s hands, and 
out of the perſonal eſtate of the ſaid Martha Emelie, deceaſed, 
2000 J. Bank ſtock ſhould be bought by the approbation of 
the Maſter, and replaced to the ſame truſts, as the 2000/7. 
Bank ſtock, formerly ſold, was ſubject to: And that there- 
upon the bonds ſhould be delivered up, and ſatisfaction 
acknowledged upon the judgments, and that Sir John Elw:ll, 
ſhould be indemnified, and have his coſts of that ſuit ; and 
ſo much as the ſaid Martha Emelie's eſtate was damnified by 
replacing the ſaid 2000 J. Bank ſtock, was to be made good 
out of the 1000 J. legacy, and the reſpondent Francis Emelie's 
ſhare of the ſurplus of the ſaid Martha Emelie's eſtate, 


The reſpondent Sir John, conceiving himſelf aggrieved by 
this decree, appealed therefrom to the Lord Chancellor ; in- 


Vor. II. 


fiſting, 
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fiſting, that the ſame ought to be varied—For that the whole 


'43157. for which the Bank ſtock was ſold, ought to be made 


good to the truſt, and the bonds and judgments to be taken 
as a ſecurity for the ſame; that he ought to have had his 
coſts at law, as well as in equity; and that if the decree 
had been right as to the 500 J. ſtock, yet there was no 
direction for "the application of the dividends * or of 
the intereſt of the 915“. 


On the iſt of February, 1723, the cauſe was re-heard before 


. the Lord Chancellor Macclesfield, who was pleaſed to order, 


that the ſaid decree ſhould be reverſed, as to the purchaſing 
2000 /. Bank ſtock, and replacing it to the ſame uſes and 
truſts as the 20001. Bank ſtock formerly ſold as ſubject to; 
and decreed, that the bonds entered into by the plaintiff Joby 
Emelie and Martha Emelie, deceaſed, ſhould not be delivered up, 
or ſatisfaction acknowledged on the judgments recovered 
thereon, but upon payment of the ſaid 4315 J. with intereſt 
for the ſame ; which intereſt was to be paid to the defendant, 
Francis Emelie, but the principal to be placed out at intereſt, 
on ſecurity to be allowed by the Maſter, till a purchaſe of 
lands could be found, and a ſettlement made purſuant to the 
marriage-articles and the decree in the former cauſe ; but his 
Honour's decree was to ſtand, as to the account thereby directed 
to be taken of the ſaid Martha Emelie's perſonal eſtate ; and 
likewiſe as to the account of what was due to the defendant, 
Francis Emelie, and his children, for the legacy of 1000/7. deviſed 
by the will of the ſaid Martha Emelie, to him and his children, 
with intereſt for the ſame, and what his ſhare of the ſurplus of 
the ſaid Martha Emelie's perſonal eſtate amounted to. But before 
the defendant Francis Emelie, was to have any benefit by the will 
of the ſaid Martha Emelie, he was to indemnify her eſtate 
againſt any loſs that might happen by the ſaid South-Sea ſtock, 
as her will directed, to be aſcertained by the Maſter: And in 
caſe the ſaid defendant, Francis Emelie, ſhould pay the money 
which the ſaid Martha Emelie's eſtate was liable to pay, to make 
good the ſaid 4315 J. and intereſt ; then the ſaid decree was 
to be varied, as to the ſale of the ſaid South-Sea ſtock ; and 
the ſame was to be transferred, together with all advantages 
ariſing thereby, to the defendant Francis Emelie; who, in that 

4 | caſes 
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caſe, was alſo to have the benefit of his mother's will; other- 
wiſe the ſaid ſtock and advantages, was to be ſold by the appro- 
bation of the Maſter, and the money ariſing thereby, and what 
{ſhould be coming to the ſaid Francis or his children, under 
his mother's will, was to be applied towards payment of the 
ſaid 43157. intereſt and coſts ; and that the ſaid decree ſhould 
- ſtand as to the direction touching coſts, with this further 
direction; that the defendant Sir John Ekuvill, who was thereby 


to have his coſts in this court only, ſhould be alſo paid his 
coſts at law, to be taxed by the Maſter. 


From this laſt decree the appellants appealed, inſiſting, that 
it fully appeared in the cauſe, and particularly by a letter from 
the reſpondent Francis, dated the 7th of September, 1720 ; 
that he directed the 500/. South-Sea ſtock to be bought, 
and ordered the Bank ſtock to be ſold to raiſe money to pay 
for it; and in his anſwer he admitted, “that believing he 
% had power.to inveſt in South-Sea ſtock the money ariſing 


« by ſale of the Banꝶ ſtock, he ordered the ſaid 500 1. South- 


«« Sea ſtock to be bought, expecting the truſtees would have 
paid for it, out of the money ariſing by the Bank ſtock.” 
That the ſale of the Bank ſtock and the transfer by the truſtees, 
being without the Maſter's approbation, and therefore not pur- 
ſuant to the decree in the amicable cauſe, the truſtees muſt have 
made good that ſtock if the price of it had riſen; and conſe- 


P. Yorke. 
. Tal bot. 


quently, the money being applied to make] good another part 


of the ſame tranſaction, viz. in paying for the Sguth-Sea ſtock 
bought at the ſame time; the utmoſt that equity required was, 
that either the profit upon the whole tranſaction, if there had 
been any, or the Bank ſtock itſelf, if there was a loſs, as had 


actually happened, ſhould be made good to the truſt. But it 


was objected by the reſpondent Sir John Elwill, (who was pre- 
ſumptive heir to his ſiſter, the having as yet no iſſue) that by 
the bonds, the money ariſing by ſale of the Bank ſtock was 
declared to be the truſt-money, and muſt therefore always 
remain ſuch; to which it was anſwered, that the bonds were 
drawn by Mr. Wyatt, and executed by the appellant John and 
his mother, without having previoully any copy of them ; and 
their applying the money immediately to pay for the South-Sea 
ſtock bought by the reſpondent Francis, at the rate of 680/. 


per 


Francis, by another letter to his ſaid brother, dated from 
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per cent. when at that time, the ſtock was under 370. per 
cent. ſhewed, that they had no other view in taking the money, 
than to diſcharge the reſpondent Francis's contract, or in all 
events to provide that Sir John Eluill, as a truſtee, ſhould be 
indemnified. It was alſo objected, by the reſpondent Francis, 
and ſworn in his anſwer, that Ed/in, in a day or two after he 
had bought the South-Sea ſtock, informed him that it muſt be 
again ſold, for that Mr. J/yatt would not conſent to pay for it 
out of the produce of the Bak ſtock ; and that thereupon the 
reſpondent Francis applying to his mother to be ſecurity to 
Edlin for the difference, which was about 300 J. ſhe anſwered, 
that ſtock would riſe, and, rather than there ſhould be ſuch a 
loſs, ſhe would take the 5oo/. South-Sea ſtock upon herſelf, 
and that therefore he, the reſpondent Francis, did not further 
trouble himſelf about the ſtock, or any profit or loſs attending 
the ſame :—But to this it was anſwered, that this part of the 
ſaid reſpondent's anſwer was not ſupported by any proof; and 
that in a letter ſent by him to his brother, the appellant John, 
dated four o'clock on Tueſday, which by the bill was charged 
to be the 13th of September, the day before the opening of the 
South-Sea transfer books, he wrote thus: I am afraid I 
* cannot be in town to-morrow, ſo this ſerves to adviſe you, 
* that whatſoever you and Mr. Wyatt agree upon, I will 
acquieſce to it: I ſee that ſtock to day is 580 J. and probably 
may be lower as yet, however that doth not frighten me, 
if you agree that it ſhould be fold when it comes up to the 
price given, 'tis equal to me, I will by no means that you 
„ ſhould be a ſufferer, provided the decree be not as 
e. Hill told us : I am ready to indemnify you, in what- 
«© ſoever manner you and Mr. Wyatt ſhall agree on, and will be 
* in town on Thurſday to confirm it.” And that the reſpondent 


«c 


£c 


cc 


* 


Richmond, on Tueſday, which was the 2oth of September, the 
day of giving the bonds, wrote thus : “I being not very well 
«© have excuſed myſelf from being in town this day, my mother 
„goes, and I hope may make matters eafy. I beg that at 
„ your meeting Mr. Wyatt to day, you would mention the 
* money I am to have out of the 900 J. {meaning the ſurplus 
, the Bank flock, beyond what was ſufficient to pay for the 
«© South-Sea fock) that he may agree to the payment of it, 
2 | and 


© » — 
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and alfo agree to the ſettling the account with Mr. Hill.“ 


That theſe letters plainly contradicted the anſwer, and ſhewed 


that the reſpondent Francis always looked upon himſelf to be 
concerned in the South-Sea itock, at leaſt until and upon the 


ſaid 20th of September; and it appeared, that the ſtock was 


then fallen to about 470/. per cent. which was a demonſtration - 


that Martha Emelie, the mother, would not then have taken 
it at 680 J. per cent. on her own account: That therefore the 


reſpondent Francis ought, in all events, to make good the loſs 


by the South-Sea ſtock ; whereas by the decree, he was to have 
the benefit -of the high price at which the Bank ſtock was 


ſold, though the money thereby ariſing was paid for the 


South-Sea ſtock which he bought ; and conſequently the loſs was 
turned on the mother's eſtate, to the great prejudice of her 
other fix children; who had by her will, only an equal fortune 
with what was thereby given to the reſpondent Francis; and 
even his legacy fell much ſhort of this loſs, as was evident 
from his giving up the legacy rather than pay the loſs; for 
in fact, his legacy would not amount to more than 1350/7. 
whereas the loſs or difference was above 3350/. And therefore 
the appellants hoped, that the decree of the iſt of February, 
1723, would be reverſed, and the former decree of the 43d of 
Tuly, 1722, affirmed; with this addition, that all the dividends 
ariſing on the Ban# ſtock ſince the ſale, and which were thereby 
decreed to the reſpondent Francis, together with the future 


dividends thereof during his life, might go towards making 


good the loſs, until the eſtate of the ſaid Martha Emelie ſhould 
be fully indemnified. 


On the W the reſpondents Francis Emelie and his wife, 

t was inſiſted, that the reſpondent Francis could not, by his 

15 writing, ſubject the 4315 J. being truſt- money, to any 
other uſes or purpoſes, than what were warranted by the 
marriage- articles, and the decree of the 11th of Auguſt, 17203 
and ſo he conſtantly, during all theſe tranſactions, declared 
both to the ſaid Martha his mother, and the appellants. 
That the ſaid ſum of 4315/7. ought, purſuant to thoſe articles 
and decree, to have been brought before the Maſter, and 


C. Wearg. 
H. Henley. 


laid out in a purchaſe of lands, or on good government ſecuri- 


ties, or placed out at intereſt, with the Maſter's approbation. 
That the ſame was lent by the reſpondent Sir John Elwill, to 
Vor. II. Tx | the 
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1 a2. the faid Martha Emelie and the appellant Jobn, to * intent 


duaat it might not lie dead, but bring in a certain income for 
the ſubſiſtence of the parties entitled, until a proper purchaſe 
of lands could be had; but not to be inveſted in Soutb- Sea 
ſtock, which was then ſo precarious and fluctuating. That in 
caſe any profit had ariſen from this South-Sea ſtock, the re- 
ſpondent Francis and his wife had not any right or claim 
whatſoever thereunto; and conſequently, in caſe of any loſs, 
they ought not to make good the ſame: But Martha the 
mother, out of her parental kindneſs, and from an opinion that 


 South-Sea ſtock would riſe, did EY take the ſaid ſtock 
upon herſelf. 


I'S 


T Lutwyche, And on the part of the other reſpondent Sir John Elwill, it 
N.Fazakerly, was contended, that if the appellants were to purchaſe only 
2000/7. Bank ſtock, and replace it to the ſame uſes as the 20001. 

Bank ſtock formerly fold was ſubje& to, the parties intereſted 

in the truſt, would be deprived of a very conſiderable part of 

the ſaid 43157. ; whereas, the whole being the produce of the 

Bank ſtock ſold, ought to be laid out in lands, purſuant to the 
marriage-articles and the firſt decree. That the former decree 

made in this cauſe, ſeemed to be founded on certain proceedings 

between the reſpondent Francis and his mother ; but the re- 

ſpondent his wife, and the reſpondent Sir Jon Elwill, the 

truſtee, were no way conſenting, or even privy to ſuch pro- 

ceedings ; and therefore the, and thoſe who might hereafter be 

intereſted in the truſt, ought not to be prejudiced, or their eſtate 

affected therewith; and the rather, becauſe the reſpondent 

Francis, her huſband, had no eſtate or fortune of his own to 

ſettle upon his ſaid wife, nor was any thing ſettled but what 

aroſe out of her own fortune. That by the former decree, the 

bonds and the judgments obtained thereon, were, upon re- 

placing the 2000/7. Bank ſtock, to be of no effect; whereas there 

was no evidence, nor the leaſt ſurmiſe of any fraud in the 

obtaining thoſe bonds; on the contrary, the ſame were freely 

and voluntarily executed, for the abſolute payment of the 

principal money and intereſt thereby ſecured, at the end of fix 

q months ; and the executing thoſe bonds by Martha Emelie and 
i the appellant Jahn, to the reſpondent Sir Fohn Eluill, could 
be for no other reaſon but to ſhew, that they were to be 
anſwerable for the money and intereſt, and to prevent any 
h 70010 | ſuch 
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ſuch diſpute as had now ariſen : It was therefore hoped, that 


the laſt decree would be affirmed, and the appeal diſmiſſed 17 
with coſts. — 


Accordingly, after hearing counſel on this appeal, it was Drenzz 


oRDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; a 
and the decree therein complained of, affirmed. 0 


— — — OT” — 
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Thomas Blake, Eiq — * — Appellant. Caſe 88. 


Sir Valter Blake, Bart. Patrick French Reſß Ser 
Eſq. and Walter Taylor, gr 


22d January, 1724. 


HE reſpondent Sir Valter, the appellant's father, being Viner, vol. 18. 

ſeized of a real eſtate of 1700 J. per ann. whereof 1400 !. : Ed. K 

per ann. had, in the year 1687, been ſettled upon his firſt marriage 21. . 5: 
with Ann, the daughter of Sir Jobn Kirwan, the appellant's 
mother, on the iſſue male of that marriage, and beingalſo poſſeſſed 
of a perſonal eſtate amounting to above 10, ooo J.; a treaty was, 
about Auguſt, 1716, ſet on foot between him and Francis Cormick, 
Eſq. for a marriage to be had between the appellant, Sir 
Walter's eldeſt fon and heir apparent, and Mr. Cormick's 
daughter; on which occaſion, Sir Walter gave in a rent-roll of 
his real eſtate, and an eſtimate of his perſonal eſtate, amounting 
to the reſpective ſums before mentioned, and propoſed to ſettle 
on the appellant, 500 J. per ann. for his preſent maintenance, 


and gool. per ann. more after his, the ſaid Sir Walter's, death. 


This treaty was afterwards broke off by Sir Valter, in ſuch 
a manner, that there was no probability of reviving it; and 
the appellant being then about 19 years of age, and having 
been educated under the Rev. Mr. Scott, a clergyman of the 
eſtabliſhed church of Ireland, and inclined to be a Proteſtant 
and to marry a Proteſtant (for which reaſons, he never liked 
the former propoſed match with Mr. Cormick's daughter, though 
he ſubmitted therein to his father) did, in December, 1716, 
marry the daughter of Ulcte Burke, Eſq. a Proteſtant, but 


3 without 
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without the conſent of the parents on either fide; and ſoon 


afterwards, he renounced the errors of the church of Rome, 


and was publicly received into the eſtabliſhed church of Ireland, 
by his Grace, the Lord Archbiſhop-of Tuam. 


The reſpondent Sir Walter was fo. incenſed at this conduct, 
that he took out a writ de homine replegiando, to force the 
2ppellant away from his wife, and made uſe of ſeveral artifices 
and incitements, to perſuade him to return again to popery, 
and to quit his wife; though Sir Malter neither did, or could 
pretend, that the appellant's marriage was any diſparagement 


to his family; but finding all ſuch endeavours ineffectual, he 


threatened to diſinherit the appellant, and refuſed to allow him 
any thing for his ſupport or maintenance. 


The appellant being hereby reduced to great diſſiculties, and 
deſpairing of all hopes of a reconciliation, and knowing that 


Sir Walter, his father, who always was a rigid Papiſt, had 


made ſeveral purchaſes from the Earl of Clanricarde and Lord 
Dunkellin, in the names of proteſtant truſtees, in eluſion of 
ſeveral acts of Parhament; and knowing alſo, that he was 
intitled to a maintenance, as the proteſtant ſon of a popiſh 
father, by virtue of an act of Parliament made in Ireland, in 
the ſecond year of her Majeſty Queen Ann, intitled, An adt 
to prevent the further growth of popery; and finding, that Sir 
Walter intended to fell and diſpoſe of his ſaid new purchaſed 
lands, in order to diſinherit the appellant thereof ; he was 
adviſed, and accordingly did, on the 21ſt of February, 1716, 
file his bill in the Court of Chancery in Ireland againſt the 
reſpondents, founded on the ſaid act anno ſecundo Anna, for a 
maintenance, and on an act of Parliament made in Great 
Britain, anno ſeptimo Anne, intituled, An aft for the relief of 
the Earl of Clanricarde, /ately. called Lord Bophin, Cc. and on 
an act made in Jreland, anno offavo Anne, to explain and 
amend the ſaid act of the 2d of Queen Ann, to prevent 
the further growth of popery, as a proteſtant diſcoverer, to 
recover the following purchaſes made by the reſpondent Sar 
Walter, contrary to the ſaid acts; vis. a long term of years 
obtained by the ſaid Ulicke Burke, of a farm called Clare, 
from the ſaid Earl of Clanricarde and Lord Dunkellin, which 
the ſaid Ulicke, for 7501. fold and conveyed to the reſpondent 


Taylor, 
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Taylor, in 1707, in truſt for Sir Walter; the lands of Ballin- 
dola and Golltechara, purchaſed of the ſaid Lords, or their 
truſtees, in the name of Anthony Atkinſon, in truſt for the 
reſpondent Taylor, and by Taylor, in truſt for the reſpondent 
Sir Walter; and a purchaſe made in October, 1713, by Sir 
Walter, jointly with two other perſons, of the lands and 
woods of Clonmoylane and Kelbrack, and other woods, in the 
name of Patrick French, Eſq. from the Earl of Clanricarde 
and Lord Dunkellin, for 8146/1. ; which, as to a third part, was 
in truſt for Sir Walter. 


The reſpondent Sir Valter, and the other reſpondents, 
having anſwered this bill, Sir Valter, though he had no ſort 
of demand on the appellant, did meerly for delay, and to put 
him to great and unneceſſary expences, file a croſs bill againſt 
him, to which the appellant put in his anſwer ; and Sir Walter, 
being apprehenſive of the appellants bringing ſuch bill, did, 
before the ſame was filed, in order to prevent and defeat the 
appellant of the benefit of his ſuit as a proteſtant diſcoverer, 
procure two bills to be filed againſt himſelf and his truſtees, 
in the ſaid Court of Chancery, in the name of one John 
Myrrey, a friend and relation of the reſpondent Taylor; the 
one for the recovery of Sir Walter's ſhare, viz. a third part of 
the ſaid lands and woods of Clonmoy/ane and Kelbrack ; and the 
other, for the recovery of the ſaid lands of Ballindola and 
Gortechalla, on the ſaid acts of Parliament, as a proteſtant diſ- 
coverer: To which bills, Sir Walter and his truſtees appeared, 
without being ſerved with proceſs, and anſwered the fame, fo 
as to give the ſaid Murrey room to recover on ſuch bills and 
anſwers; but the appellant's counſel, ſeeing the ſaid cauſes in 
the paper, moved the Court, that the ſaid Murrey's cauſes, 
being brought by colluſion with Sir Malter and his truſtees, 
meerly to elude the ſaid acts, might be ſtayed till the hearing 
of the appellant's cauſe, who was a real diſcoverer, which was 
ordered accordingly. 


The appellant having thereupon, brought an interpleading 


bill againſt the ſaid Murrey and the reſpondents, and they 
Having put in their anſwers, and iſſue being joined in all the 


cauſes, and witneſſes examined; the ſame were heard before 


the Lord Chancellor of Ireland, on the 18th of February, 
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1719, when his Lordſhip made the following decree ; viz. As 
the ſaid Murrey's bills, his Lordſhip declared, that they appeared 
to be brought in truſt for the reſpondent Taylor, and by him in 
truſt for the reſpondent Sir Walter Blake,' in order to cover the 
ſaid eſtates from any other diſcoverer, and therefore diſmiſſed 
the ſame. As to the lands and woods of Clonmoylane and 
Kelbract, and other woods, his Lordſhip declared, that the 
ſame, as to a third part thereof, were purchaſed in truſt for 
the reſpondent Sir Walter, a Papiſt, contrary to the ſaid acts; 
and therefore decreed the ſaid third part thereof to the appel- 
lant, as a proteſtant diſcoverer, with an account of a third 
part of the profits, ſince the filing his bill; but that the 
reſpondent Sir Malter ſhould thereout, be allowed his part of 
the purchaſe-money, with intereſt for the ſame. As to 
the farm and lands of Clare, his Lordſhip declared, that the 
aſſignment of the leaſe thereof, taken by the reſpondent Taylor, 
was taken in truſt for the reſpondent Sir Malter; and therefore 
decreed the ſame to the appellant as a proteſtant diſcoverer, 
with an account of the profits thereof from the time of filing 
his bill. As to the lands of Ballindola and Gortechalla, 
his Lordſhip declared, that the ſame were conveyed to the ſaid 
Atkinſon, in truſt for the reſpondent Taylor, and by Taylor, in 
truſt for the reſpondent Sir Walter; but directed an iſſue, to 
be tried in the county of the town of Galway, whether ſuch 
conveyance was made before the 24th of March, 1703, being 
the time of the commencement of the act of the 2d of Queen 
Ann. And as to appointing the appellant a main- 
tenance, his Lordſhip was pleaſed to declare, that he would 
not appoint him any, until he ſhould be informed of the clear 
yearly value of the purchaſes decreed to the appellant, and of 
the value of Sir Walter's real and perſonal eſtate, what debts 
he owed, and what children he had unprovided for ; and there- 
fore referred it to a Maſter, to examine and report thoſe 
matters. And he decreed coſts to the appellant in the original 
cauſe, but diſmiſſed the reſpondent's croſs bill without coſts. 


The appellant being adviſed that this decree was erroneous 
in ſeveral particulars, and being not able, for want of money, 
to apply to his Lordſhip to have the cauſe re-heard before the 
decree was inrolled, which the reſpondents had ſpeedily got 
done, to prevent a re-hearing ; the appellant therefore brought 

a a bill 


by 
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a bill of review and reverſal, to review, reverſe and rectify, 
the ſaid decree in thoſe particulars: To which bill the reſpond- 
ents, after ſeveral affected delays, filed ſeveral demurrers; and 
the ſaid cauſe upon the bill of review, coming to be heard 
before his Lordſhip on the gth of Juby, 1723, he was pleaſed 


to affirm his former decree, diſmiſs the ſaid bill of review, and 
allow the ſaid demurrers with ſeparate coſts. 


From this decree the appellant appealed, inſiſting, that 
having been decreed to a third part of the lands and woods of 
Cloninoylane, Kelbrack, &c. as a proteitant diſcoverer, there 
was no juſt reaſon for decreeing the reſpondent Sir Walter 
Blake, his purchaſe-money and intereſt ; nor was decreeing to 
the appellant an account only of the profits of the ſaid third 
part, ſince the filing his bill, agreeable to the rules of law or 
equity; for it appeared in the cauſe, that Sir Walter after his 
purchaſe, and before filing the bill, received about 5000/7. for 
his own ſhare, by the fall of wood and timber; ſo that if he 
ſhould be reimburſed all his purchaſe-money and intereſt, and 
receive all the profits made by him of this eſtate, antecedent 
to the filing of the bill, he would, in all events, be very 
much benefited by the ſaid purchaſe ; and which could never be 
intended by the ſaid acts of Parliament, they being made to 
prevent popiſh purchaſes, and in favour of proteſtant diſ- 
coverers. That the direCting an iſſue to be tried, as to the, 
time when the lands of Ballindola and Gortechalla, were pur- 
chaſed, was wholly improper, fince this was a matter no way 
in iſſue in the cauſe, nor mentioned either in the. pleadings or 
proofs ; but the reſpondents having abſolutely denied the truſt, 
which was fully proved to the ſatisfaction of the Court, thoſe 
lands ought to have been decreed to the appellant, without 
directing any ſuch iſſue: And if there had been any reaſon for 
directing it, yet the ordering it to be tried in the county of 
the town of Galway, where the reſpondent Sir Walter had 
Bis manſion-houſe, and a conſiderable eſtate and intereſt, and 
where proteſtant freeholders were ſcarcer, and the popiſh 
intereſt ſtronger, than in any other county or corporation in 
Ireland, was a great hardſhip and diſadvantage to the appel- 
lant; when in the uſual courſe of the Court of Chancery's 
directing iſſues to be tried, this iſſue might have been in any 
county of Ireland. That it fully appeared, both by Sir Malter“ 


anſwer, 


T. Lutwyche. 
J. Hunger- 


ford. 
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2 A anſwer, and the proofs in the cauſe, that his real eſtate was worth 


— above 1400/7. per ann. and his perſonal above 10,000/7. more 


than all his debts, and that he had but one ſon and one daughter 
| by his former wife unprovided for, beſides the appellant, and 
| only one daughter by his preſent Lady; and therefore, accord- 
| ing to the rules of juſtice and equity, the Court might have 

decreed the appellant a ſuitable maintenance, without referring 

it to a Maſter to examine into theſe particulars ; and more 

eſpecially, ſince nothing decreed to the appellant as a proteſtant 
: diſcoverer, could be ſuppoſed to be of any effe& to him, for 
1 the maintenance of himſelf, his wife and three ſons, fave only 
the farm of Clare; ; and even that, by the inſtigation and con- 
trivance of Sir Walter, had Yay rendered wholly ineffectual 
for that purpoſe; for he had been forced to expend the whole 
rents and profits of that farm, in defending ſeveral ſuits 
brought againſt him, in law and equity for the ſame; and 
therefore, as the benefit of what was decreed to the appellant 
was ſo precarious, ſome temporary proviſian ought at leaſt to 
have been appointed for him, until the Maſter ſhould haye 
made his report. And as the croſs cauſe was diſmiſſed, ag 
being improper and unneceſſary, the appellant ought in juſtice 
to have had his coſts in that cauſe ; and more eſpecially, as his 
poverty was ſo apparent. : 23 


| C. Wearg, On the other fide it was contended, that the reſpondent Sir 
| C. Talbot, Walter had only an equitable eſtate in the woods, after the 


purchaſe-money and intereſt was diſcharged; . before which was 
done, he could neither take any of the profits, or compel the 
1 | truſtees to convey to him. That the appellant, in order 'to 
make himſelf a title to the lands of Ballindola and Gortechalla, 
ſhould have have ſet forth in his bill of diſcovery, that they 
were purchaſed by Sir Walter, fince the 24th of March, 1703 
when the firſt popery act in Freland took effect; and as to the 
county where the ifue was directed to be tried, it was the 
proper county, becauſe the lands in queſtion lay there. That 
though the crofs bill was diſmiſſed, yet the Court ſaw there 
was ſome colour for fuch a bill; and that part of the appellant's 
bill, which prayed an execution of his mother's marriage- 
articles, was likewiſe diſmiſſed without coſts, though im- 
properly brought. That the reſpondent Sir Valter had lately 
been much reduced in his circumſtances, by loſs of cattle and 

Jaw 
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law-ſuits, and particularly by the appellant's maintaining 
an unnatural ſuit againſt him for ſo many years: And the . 
Court ſaw no neeeſſity of making an immediate order for a 
maintenance for the appellant, without having the preſent. 
circumſtances of Sir Malter and his family, which muſt be the 

meaſure of ſuch maintenance, firſt fully ſtated by the Maſter's 

report; nor until it appeared, whether Sir Malter had forſaken 

the appellant, on account of his becoming a Proteſtant. 


AFTER hearing counſel on this appeal, it was oRDERED and Denz 
ADJUDGED, that ſo much of the decree of the 18th of por 
February, 1719, as ordered, adjudged and decreed, ** that the Jour. vol. zz. 
lands and woods of Clonmoylanemore, Clonmoylanebogg, Kel- N 

« brack and Kelclinegan, alias Duniry Wood, were purchaſed in 

<< truſt for the reſpondent Sir Valter Blake ; and that the third 

« part of the ſaid lands and woods ſhould be decreed to the 

««* appellant Thomas Blake, as a proteſtant diſcoverer, upon the 

« popery act; and that the aſſignment of the leaſe taken by 

« the defendant Taylar, of the farm and lands of Clare, was 

<« taken in truſt for the reſpondent Sir Walter Blake, and ſhould 

be decreed to the appellant Thomas Blake, as a proteſtant 

\<« diſcoverer ; and that the appellant Thomas Blake's bill ſhould 

ebe diſmiſſed, without prejudice as to the demand of the 

* execution of the marriage-articles, there not being proper 

parties before the Court; and that Sir Walter Blake's croſs 

« bill ſhould be diſmiſſed ;” ſhould be affirmed: And that all 

the reſt and reſidue of the ſaid decree, and alſo the decree of 
affirmance of the gth of July, 1723, ſhould be reverſed ; — 

The judgement then goes on in the following words: “ And 

e it is hereby further declared, oRDERED, and adjudged, that 

© the lands of Ballindola and Gortechalla, were conveyed in 

«* truſt for the reſpondent Sir Walter Blake ; and the ſame 

e being ſo conveyed, are hereby ordered and decreed to the 

« appellant Thomas Blake, as a proteſtant diſcoverer, according 

c to ſuch eſtates and intereſt as the ſame were reſpectively | j 
ce purchaſed by or in truſt for the ſaid Sir Walter Blake ; and | | 
« the Court of Chancery in Jreland, are forthwith to put the | | 
« ſaid appellant Thomas Blake, into the quiet and peaceable 4 
* poſſeſſion of the ſaid lands and woods of Clonmoylanemore, 1 
© Clonmoylanebogg, Kelbrack, and Kelclinegan, alias Duniry 
% Mood, and of the ſaid farm and lands of Clare, and of the 4 
Ta 1 Eo 7 M ** ſaid | 1 


* 


<6. ſuid lands of Ballindola and Gortechalla ; and that the 
* 
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reſpondent Sir Malter Blake do convey, and procure all 


en perſons to whom any conveyances were made of the pre- 
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miſſes, or of any part thereof, in truſt for him, to convey 
* the ſame to the appellant Thomas Blake, by ſuch convey. 
ances, and in ſuch manner, as the Maſter ſhall direct and 


46 


approve; and alſo ſhall aſſign over, and procure to be 


aſſigned over as aforeſaid, for the benefit of the ſaid proteſtant 
diſcoverer, by the direction of the Maſter, any ſubſiſting 
incumbrances or ſecurities taken in by any of them, or in 


* truſt for them or any of them, to protect or cover the pre- 


miſſes, or any part thereof; and the reſpondents are to 


produce upon oath, before the Maſter, all deeds and writings 
in their cuſtody or power, relating to the lands hereby 


decreed to the appellant ; and ſuch as concern the eftates 
purchaſed for the ſole uſe and benefit of the reſpondent'Sir 
Walter Blake, ſhall be delivered to the appellant ; and ſuch 
as concern the eſtates purchaſed for the uſe and benefit of 
the ſaid Sir Walter Blake and others, ſhall be ſecured and 
diſpoſed of by the Court, for the uſe and benefit of the 
appellant and the other purchaſors, with liberty for the 
appellant to have copies of the ſame at his own coſts, and 
to reſort to the originals as there ſhall be occaſion: And 
it is hereby further oRDERED and ADJUDGED, that the 
reſpondent Sir Valter Blake, do account before the Maſter, 
unto the appellant Thomas Blake, for the rents and profits of 
the ſaid lands, by fall of timber, woods, or otherwiſe, 


hereby decreed to the ſaid appellant ; and for what he the 


faid Sir Walter Blake, or any perſon for his benefit, hath 
had, made or received, out of or from the ſaid lands and 
premiſſes hereby decreed to the appellant, from the time 
that the reſpondent Sir Walter Blake, or any in truſt for N 
him, hath had poſſeſſion of the ſaid premiſſes, or took any 
of the profits thereof, by virtue of or under the ſeveral - 
conveyances made to him, or to any in truſt for him; and 
that, in taking the ſaid account, all parties are to be examined 
upon interrogatories before the Maſter; and the Maſter is to 
be armed with a commiſſion for the examination of wit- 
neſſes, if occaſion be, and all juſt allowances are to be 
made to all parties; and what ſhall appear upon ſuch 
account to have been received, had or made, by the ſaid Sir 

ͤMulter 


Malter Blake, or any in truſt for him, from the time afore- 
ſaid, ſhall be paid to the ſaid appellant Thomas Blake, his 
„ heirs, executors, or adminiſtrators, to his and their own 
«« nſe and benefit: And as to the maintenance prayed: by the 
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_ appellant Thomas Blake's bill, it is hereby oRDERED and. 
«© ADJUDGED, that the reſpondent Sir Walter Blake do pay, 
„% out of his eſtate, the ſum of 200/. per ann. unto the 
«« appellant Thomas Blake, free of all deductions whatſoever, 
„ from the time of filing his ſaid bill; and do continue the 
«© payment of the ſame half yearly, until the time that he 
the ſaid Thomas Blake ſhall be put into the peaceable and 
quiet poſſeſſion of the ſeveral lands and eſtates hereby 
„ decreed to him, and until the ſaid rents and profits to be 
«© accounted for to him by this decree, be anſwered and paid 
«« to him: And the diſmiſſion of Sir Walter Blake's croſs bill 
« js hereby, as before, ordered to be affirmed : But it is hereby 
*©. ORDERED and ADJUDGED, to be with coſts, to be taxed by 
„the ſaid Court of Chancery, as uſual in ſuch caſes: And 
it is hereby further oRDERED, that the ſaid Court do give 


ſuch directions for the executing this judgment, as ſhall 
«4 be juſt *.“ ” 
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On Monday the 25th of Januar), 1724, Sit Walter Blake petitioned the Houſe, 
praying to be heard by his counſel to this point, viz. © Whether the petitioner 
* ſhould account for the lands and woods decreed to the appellant as a proteſtant 
© diſcoverer, from the time of the petitioner's purchaſe ?” And thereupon, the 
ſtanding order of the Houſe, of the 14th of February, 1694, relating to petitions 
for re-hearing any cauſe, or part of a cauſe, being read; [This order is in the 
words following; viz. * OR DERED, by the Lords Spiritual and Temporal, in 
„Parliament aſſembled, that no petition which relates to the re-hearing of any 
„ cauſe, or part of a cauſe, formerly heard in this Heuſe, ſhall be read the 
*© ſame day that it is offered, but ſhall lie upon the table; and a future day be 
appointed for reading thereof, after twelve of the clock. And this order to 
6 be added to the roll of ſtanding orders of this Houſe.” Vide Jour. vol. 15. 
p. 492. ] It was orDERED, chat the ſaid petition ſhould lie on the table, and be 
read on Friday next at one o'clock; and the Lords to be ſummoned. Accord- 
ingly, on Friday the 29th, the . was read; and, after debate, it was 
ORDERED, that the ſaid petition ſhould be rejected. Jour. vol. 22. p. 394, 400. 
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Caſe 89. The Reverend Doctor Chidly 1 and 
Janes Godſell, a iv Pappas 


Surah N ammon, the Reverend Jonatban 
Bruce and Mary his Wife, and Ca- Reſpontkest 


therine Pritrich, — - 4 


3d February, 1724. 


Viner. vol. 16. en I D L EY Coote, Eſq. deceaſed, and his ſon the appel- 

1 I lant Dr, Coote, by indenture of leaſe, dated the 16th of 
Fanuary, 1698, jointly demiſed to Lewis Pritrich, Clerk, 
deceaſed, father of the reſpondents Sarah, Mary and Catherine, 
and to his heirs and aſſigns, the lands of Garrincoony and 
Rathnabilty for three lives, viz. the lives of Catherine Prit- 
rich, William Edney and Mary Crofts, renewable for ever, on 
certain conditions in the ſaid indenture contained, at the yearly 
rent of 112/. 155. 64.; under which leaſe, the ſaid Lewis 
Pritrich, became poſſeſſed of the premiſſes, and proceeded to 
make very conſiderable improvements. 


The appellant Dr. Coote, ſome time after his father's death, 
in the year 1702, entered into a treaty of marriage; but being, 
by reaſon of the ſaid leaſe for lives, diſabled to ſuffer a reco- 
very, which was then neceſſary, in order to make a ſettlement 
on his intended wife; he applied to the ſaid Lewis Pritrich 
to ſurrender the leaſe, to enable him to ſuffer ſuch recovery; 
to which Lewis, in a very friendly manner agreed, and ſurren- 
dered the ſame accordingly : And the appellant Coate, in con- 
ſideration thereof, executed an agreement, under: his hand and 


ſeal, obliging himſelf to perfet a new leaſe, in all e | 
. to the leaſe ſo ſurrendered. | | 3 


The recovery was afterwards fuffered, the ſettlement made, 
and the marriage took effect; and Pritrich repoſing an entire 
confidence in the appellant Coote, left the old leaſe in his 
hands, thinking that the above agreement was ſufficient to 
entitle him to the new leaſe, ſo agreed to be made; and being 


3 . always 
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always afterwards, to his death, ſo very ſickly and infirm, as 
not to be able to tranſact his neceſſary affairs; he took no care 
to have the new leaſe executed, but in June, 1708, died in 
poſſeſſion of the premiſſes, by virtue of the ſaid agreement. 


Lewis Pritrich having died inteſtate, and leaving but a very 
inconſiderable temporal eſtate, except the faid farm, Catherine, 
his widow, and his three daughters the reſpondents, who. 
were then infants of tender years, were left in a very low 
condition ; the greateſt part of their dependance being on the 
ſaid farm; from which neceſſitous circumſtances of the family, 
the appellant Coote pretending to deſpair of his rent, imme- 
diately, on the death of Lewis, diſtrained the cattle on the 
farm for non-payment of the rent, which was due but about 
a month before, and fold moſt of them; whereupon the widow 
bought more cattle to new ſtock the farm, which the appel- 
lant Coote alſo diſtrained immediately, and ordered one Fitz- 
gerald, his ſteward, to ſell the ſame ; and this ſo greatly diſtreſſed 
the widow and children, that ſhe became incapable of taking 
proper care of her intereſt, or of doing any thing to extricate 


herſelf and children out of the difficulties they then lay 


under. 


The appellant Coote taking advantage of this unfortunate 
ſituation, and preſuming, that a new leaſe would. never be 
demanded of him, entered into articles in 170g with Amos 
Godſell, the father of the appellant James Godſell, to execute 
to him, his heirs and aſſigns, or ſuch other perſon as he ſhould 
nominate or appoint, a leaſe for three lives of the ſaid lands; 
but the widow Pritrich, being informed of this treaty and 
agreement, gave notice to Amos Godſell of the leaſe agreed to 
be granted to her late huſband, _and that it was her childrens 
right, and therefore forbid his being any way concerned in the 
farm; but, notwithſtanding this notice, Godſell entered on 
the land of the ſaid farm; and, inſtead of taking a leaſe thereof 
in his own name, he deſired his ſon, the appellant James 
Godjell, might be named leſſee, and a leaſe was according]y, 
in April, 1711, executed by the appellant Coote to the ſaid 
James Godſell, purſuant to the ſaid articles; but the widov- 
ſtill refuſed to give up poſſeſſion of her farm- houſe, until the 
i Vor. II. R "appellant 
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appellant Godſell, threatening to make ule of force, he at 
length got poſſeſſion thereof, 


For ſome years afterwards, the family continued in very 
diſtreſſed circumſtances, and this diſtreſs was increaſed, by their 
being unable to proſecute their right to the premiſſes in queſ- 
tion ; not only on account of their poverty, but becauſe the 
appellant Coote's agreement was accidentally miſlaid, and could 
not be found: However, the reſpondents Sarah and Mary 
having married, the one with John Mammon, and the other 
with the reſpondent Jonathan Bruce, and ſearch having been 


made very narrowly among the books and papers left in 


the ſtudy of the ſaid Lew:s Pritrich, the ſaid agreement 
was at length found ; and thereupon the reſpondent Bruce 
applied to the appellant Coote, in an amicable manner, requeſt- 
ing him to execute a leaſe, purſuant to the ſaid agreement; 
but this requeſt being abſolutely refuſed, the reſpondents, on 
the 18th of November, 1718, exhibited their bill in the Court 
of Exchequer in Ireland againſt the appellants, ſetting forth 
the ſaid leaſe for lives, and that it was ſurrendered to the 


appellant Coote, to enable him to ſuffer a recovery, and make 


a ſettlement on his marriage; and alſo ſtating the ſaid obliga- 
tion or agreement, under his hand and ſeal, to perfect a new 
leaſe, in all reſpects the fame with that ſurrendered ; and 
charging the appellant Godſell with notice of the faid leaſe ; 
the bill prayed a ſpecific performance of the, ſaid agreement, and 

an account of profits, and to have the poſſeſſion of the premiſſes. 


The appellants anſwered this bill; and the appellant Coote 
* confeſſed the ſaid leaſe for lives renewable for ever, and the 


ſurrender thereof, at his requeſt, and the agreement under 
his hand and ſeal to execute a new leaſe, exactly the ſame 
with that ſurrendered ; but ſwgre he did not remember the 
ſaid agreement, till produced to him by the Clerk, upon a com- 
mithon for taking his anſwer : He admitted, that Lewis Prit- 
rich died in poſſeſſion, and had, made improvements on the 
farm; but ſaid, that the reſpondents mother, the widow, 
waived her pretenſions to a new leaſe, the times being very 
bad; and that he let the premiſſes in queſtion to Amos God- 


ell, by articles; and that afterwards, Amos having told the 


faid Cote, that he had made over his intereſt in the articles 
to 
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to his ſon James, to whom he defired a leaſe might be made, 
he executed a leaſe for three lives to the appellant James accord- 


ingly : Who, by his anſwer, inſiſted on the ſaid leaſe from 
Coote, and that he had no notice of the leaſe to Pritrich. 


The appellant Coote, in 1719, filed a croſs bill againſt the 
reſpondents and Catherine Pritrich the widow ; ſtating, that 
he had applied to Lewis Pritrich to renew the leaſe, but he 
refuſed, and took a leaſe for a year, long ſince expired, and 
thereby waived the agreement for a new leaſe ; and that no 
application was ever made to him, for a leaſe of the premiſſes, 

till by the reſpondents bill.—In anſwer to which croſs bill, 
the reſpondents and the ſaid Catherine the widow, denied, that 
the appellant required the ſaid Lewis Pritrich ſo to do, nor 


did they ever hear that Coate applied to him for that purpoſe, 


fave by the bill; but on the contrary, inſiſted, that Lewis was 


all along determined to accept the leaſe, ſo agreed for as afore- 
ſaid. 


The original cauſe being at ifſue, and witneſſes examined, 
was heard, in. part, on the 17th of February, 1720, and further 


heard on the 1ſt and 2d of December, 1721; when it was 
ordered and decreed, that the defendant Coote ſhould execute 


a leaſe, purſuant to the inſtrument and leaſe in the pleadings 
mentioned; and that the defendant James Godſell ſhould releaſe 
his right to the plaintiffs, and that they ſhould have an injunce- 
tion to quiet them in poſſeſſion, and that the defendants Coote 
and Godſell ſhould account for the meſne profits, and that God- 

ſell ſhould have an allowance for ſuch valuable and laſting 


improvements, as were made by him. 


Purſuant to this decree, an injunction iſſued, and by virtue 


thereof, the reſpondents were immediately put into the poſſeſ- 
ſion of the farm and lands in queſtion. 


But ſoon afterwards, the appellants thought proper to appeal 
from the decree; inſiſting, that the leaſe of 1698, was abſo- 
lutely ſurrendred by Lewis Pritrich, ſo that there afterwards 
remained no eſtate in law in him; and the rignt which he had 
under the agreement, executed by the appellant Coote in 1702, 
was only in equity; and this equitable right he had waived, 
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by his continual negle& and refuſal to take a new leaſe, pro- 
poſing ſeveral new agreements for a leſs term, and at laſt 
taking a leaſe for one year only. That the reſpondents did 
not claim as purchaſors for a valuable conſideration, but only 
as heirs at law of Lewis Pritrich, who had relinquiſhed all 
right to the premiſſes, and refuſed taking a leaſe thereof, when 
the lands were fallen in value; and fince the appellant Coore, 
by the agreement for making a new leaſe, could not compel 


the ſaid Lewis Pritrich, or the now reſpondents, when lands 
were of a low value, to execute a new leaſe, agreeable to that 


of 1698; it would be hard, after the poſſeſſion was quitted 


and given up as aforeſaid, ſo much to the appellant Coote's 
loſs, and after ſo great a length of time had paſſed, without 
making any demand; that when the reſpondents ſaw the lands 
riſe in value, they ſhould have the aid of a Court of Equity, 
to compel the appellant Coote to do, what it was not in his 
power to do, and much leſs to oblige the appellants to account 
for the profits of the lands for ſo long a time. That the 
appellant Godſell, by virtue of the articles entered into with 
his father Amos, and of the leaſe executed to himſelf, was 
now actually poſſeſſed of the legal eſtate in the lands; and as 
there was no ſufficient proof in the cauſe, that either he or his 
ſaid father had any notice of the reſpondents title, previous to 
their ſaid ſeveral agreements, it was humbly apprehended, that 
a Court of Equity ought not to have decreed the appellant 
Godſell to releaſe his right to the reſpondents, or to account for 
the profits. 


On the other ſide it was contended, that there was no 
proof that Pritrich ever took a leaſe for a year from Coote ; 
and if he had waived his title to a new leaſe, it was moſt. 
probable, , that he would have given up poſſeſſion, and not 
have held the farm from 1702, when he ſurrendered. his old 
leaſe, till his death in 1708 ; nor would he have continued to 
improve the lands at 200“. expence, as was proved in the cauſe, 


without having a view of reaping the benefit of ſuch improve- 


ments. That as to the alledged waiver of Catherine the 
widow, there was no proof of it ; but there was proof which 
controuled ſuch an allegation, viz. that ſhe gave notice of the 
leaſe to Amos Godſell, and warned him not to take the farm; 
I and 
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poſſeſſion of the houſe, until he threatened to take it from 
her by force; and the appellant Cootr's keeping the original 
leaſe in his hands uncancelled, and never requiring the agree- 
ment for a new leaſe to be delivered up to him, was a farther 
.evidence, that the widow never waived the title: Befides, as 
Pritrich died in poſſeſſion of the premiſſes under the leaſe, 
and inteſtate, the reſpondents became entitled thereto as his 
coheirs; and conſequently, the widow had no power to 
waive or relinquiſh their right, by any act or conſent of hers, 
and more eſpecially, as they were then infants. As to the 
objection, that the acquieſcence from the time of the widow's 
having quitted poſſeſſion, to the time of the reſpondents exhi- 
biting their bill, being about nine years, was a confirmation 
that all right or pretenſion to a new leaſe was waived ; it was 
anſwered, that the melancholy condition under which the 
widow and children ſo long laboured, together with the 
infancy of thoſe children, and the agreement being miſlaid, 
might very well account for that lapſe of time; for if the 
reſpondents had preſumed, that they could have recovered 
without the agreement, and had been in circumſtances to ſue, 
or of years to act, it was not to be imagined, that they would 
have delayed what was ſo apparently their intereſt ; for it 
was proved in the cauſe, that the lands were worth eight 
ſhillings per acre in 1709, the year after Lewis Pritrich died, 
and had continued riſing in value ever ſince. And as to the 
other objection, that the appellant Coote got nothing by let- 
ting the farm to Godſell, and that the appellant Godſell was a 
purchaſor, without notice of the leaſe in force to Pritrich ; 
for that though Amos Godſell had notice, yet, his ſon the 
appellant had none; it was anſwered, that though Godſeli 
might pay the fame rent per acre as Pritrich did, yet he paid 


-rent-free, and had the farm only for three lives, by which 
there aroſe a conſiderable advantage to Coote; and as to notice, 
if any were material, there was full proof of it to Amos Godſell, 
which was inſiſted on as good notice to the appellant Fames, 
who was his ſon and heir, and actually named leſſee by him: 
And therefore it was hoped, that the decree would be affirmed, 
and the appeal diſmiſſed with coſts, 
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rent for about forty acres of common, which Pritrich had 
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and that after Coore had let it to him, the refeſed to give up — 


1724. 


— 
2323 SJ . — a PE,” = . 
ec 


46 4 
— — — — — — — I pry 
— 


. — * 
. — > — — — 0 oh — 2 
— — — — — hg — Ro — — * 
— on = = — — — 181118 * 


— 2 —— 


——— —— —FPKTbL Ce ————— — ſ . — — 


— — — 
we — 


502 


Caſes in Parliament. 


AccorDINGLY, after hearing counſel on this appeal, it was 
A ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed 


» 
Dre: and the decree therein complained of, affirmed : And it was 
a ffir med. 


wg further oRDERED, that the appellants ſhould pay to the reſpond- 
aur. vol. 22. 


p. 4. My ſum of 404. for their coſts, in reſpect of the ſaid 
3 . APP US | * 
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PRINCIPAL MATTERS 


Contained in this VOLUME, 


Ackions. | 
N action of debt lies agahüten re- 


A turning officer at an election, for 


500 J. penalty, under the ſtatute of 
T & 8 Will. III. c. 25. /. 6. for not de- 


livering a copy of the poll to a candi- 


date, on being required. | Page 101 
In Ireland, mountain is deemed a diſ- 
tinct ſpecies of land, as well as meadow, 


paſture, or bog; and therefore an eject- 


ment will lie in Ireland, for ſo many 
acres of mountain. | I14 

An action for money had and receiv- 
ed, lies for one who ſubſcribes money 
into a public fund, and the Chriſtian 
name of another perſon is inſerted, by 
miſtake, as the ſubſcriber. 442 

Since the ſtatute 9 Ann c. 20. which 
allows ſpecial pleadings to a Mandamus, 
it ſeems that a writ of error lies of a 
judgment thereon, becauſe it is in the 
nature of an action, and coſts are given 
by the ſtatute for that ſide which pre- 
valls; but upon the award of a peremp- 
tory Mandamus, a writ of error will 
not lie, there being no plea to it, and 


therefore not in the nature of a judg- 
ment, 


554 


| 


Agreements. 


The Lord of a manor entered into 
an agreement with his copy-hold te- 
nants, for incloſing part of a common; 
and, to effectuate this agreement, the 
tenants conſented to the incloſure, and 
releaſed their right of common in 
the ground to be incloſed; and the Lord 
on the other hand, releaſed each parti- 
cular tenant from all quit- rent and other 
ſervices. The incloſure, by various ac 
cidents, was prevented from taking ef- 
fect, and therefore the tenants continued 
to enjoy their right of common, pay 
their quit-rents, and do ſuit and ſer- 
vice at the Lord's Courts, as before. 
Held, that this agreement was mutually 
waived. | Page 116 

A. being Colonel of a regiment, con- 
tracts with B. for the cloathing it by a 
limited time, and aſſigns to B. the off- 
reckonings of the regiment to pay for 
ſuch cloathing. Before the time ap- 
pointed for the delivery of the cloathing 
expired, A. ſold his commiſſion to C. 


The treaty for this ſale, and the King's 


approbation of it, happened before the 
contract with B. but C.'s commiſſion 


Was 


A TABLE of Principal Matters. 


was not dated till ſome months after- 
wards: Upon a queſtion whether under 
theſe circumſtances, 4. had a right to 


contract for the cloathing of the regi- 


ment, it was held that he had, and to 
do every other act as Colonel thereof, 
ſo long as he continued on the muſter- 
roll, which was till the date of C.'s com- 
miſſion. Page 165 

Equity will not carry unreaſonable bar- 
gains into execution; and therefore 
where A. agreed to pay B. 240 J. a year 


for his board, lodging, c. the agree- | 


ment was ſet aſide as being unreaſonable; 
and the Maſter was directed to enquire 
what accommodation A. had, and what 
B. reaſonably deſerved for the ſame, and 
to make him an allowance according- 
; A 183 

The ſeveral owners of lands in the 
pariſh of C. enter into an agreement, 
that a particular common ſhould be en- 
joyed as a cow-paſture for 99 years, and 
this agreement is ſigned by the bailiff 
of one of the owners, /o far as he had 
power. Though no particular authority 
could be ſhewn, yet after an acquieſcence 
of above 3o years, on the part of this 
owner, an authority ſhall be preſumed, 
and he ſhall be bound by the act of his 
ſervant. 243 

Where the manner of obtaining an 
agreement is not ſtrictly juſt and regu- 
lar, a court of equity ought not to de- 
cree a ſpecific performance, although 


the agreement be in part executed. 295 


A. on the behalf of B. enters into a 
contract with workmen for building a 
houſe; this contract is binding on B. 
though no ſpecial authority is proved to 
have been given by him to 4. impuwer- 
ing him to enter into ſuch contract, 302 


3 


* 
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An agreement by the hufband to felt 
his wife's eſtate, ſhall not bind her, or 


be carried into execution without her 


| 


conſent. Page 387 
A tenant ſor life, with power to grant 


leaſes for 21 years, or three lives, agrees 


to grant a leaſe for 31 years; held, that 
he is only bound to grant ſuch a leaſe, as 
is warranted by the power. 390 

An agreement to give 40 years pur- 
chaſe for Fen-land, ſet aſide as extrava- 
Kant. 396 

A court of equity will relieve againſt 
the penalty, for not performing an un- 
reaſonable contract. 415 

Where a contract has lain dormant 
for many years, and nothing done by 
either party in purſuance of it, a court 


of equity ought not to decree a ſpecific 


performance. 447 
In all caſes where money is agreed to 
be laid out in the purchaſe of lands for 
the benefit of a perſon and his heirs, 
though ſuch perſon dies before the pur- 
| Chaſe is made; yet if he makes no diſ- 
poſition of the monies, the benefit 
thereof ſhall go to his heirs, in the ſame 
manner as the lands would have gone, 
had the purchaſe been actually made. 
494 

Wilful miſrepreſentation of the yearly 
value of an eſtate, is a good reaſon for a 
court of equity to refuſe decreeing a ſpe- 
cific performance of a contract for the 


ſale of it. 535 


| Church. 


On 3 of an old pariſh into 
three new pariſhes by act of Parlia-, 
ment, it was provided, * that the right 

of patronage and preſentation to the 

« faid three churches, ſhould belong = 

ec the 


tc ſucceſſors for ever; in ſuch manner 
cc as the preſentation to the rectory of 
« the old pariſh did belong to them, 
« and not otherwiſe.” -One of theſe 
new pariſhes becoming vacant, the Dean 
and Chapter nominated J. S. to the | 
cure, but did not preſent him to the 
Ordinary for inſtitution. Held, that 
this rectory was preſentative, and not a 
donative; that the word pre/entation, is 
a known term of the law, and when 
{poken of a benefice with cure of ſouls, 
as in this caſe, imports the Patron's pre- 
ſenting his Clerk to the Ordinary, ts be 
adraitted and inſtituted ; and that the 
ſubſequent relative words, viz. © in 
e ſuch manner as the preſentation to 
« the:reftory of the old pariſh did be- 
„long to them, and not otherwiſe ;” 
referred only to the right which the 
Dean and Chapter had of putting in an 


incumbent, but not to the manner in 


which it was to be done. Page 49 


Where an Archbiſhop has a right to 


viſit a Dean and Chapter, the manner 


of his viſitation'is not- ſo material as to 
lay a ground for a prohibition; becauſe 
any error or defect in the manner of vi- 
firing, may be remedied by appeal: 559 


Conditions. 
J. F. founded a lectureſhip, with a 


falary of 50 J. per aun. charged upon his 


lands for the Lecturer, /o long as he ſhould 
attend the charge of diligent preaching 
there once every Sunday, if he ſhould not 
otherwiſe, by neceſſity, be hindered; and 
when the lectureſhip ſhould be void by 
death, removal, departure, or. otherwiſe, 
the truſtees were to appoint a new Lec- 


turer. A. was appointed to this lecture- 
ſhip, but ſome time afterwards becom- 


ing greatly indebted, he withdrew him- 
Vor. II. 
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et the Dean and Chapter of D. and their | 


ſelf; and continued abroad for ſeveral 
years. Held, that A. s extravagance 
was not ſuch a neceſſity as could be plead- 


ed in his excuſe; and that his fo with- 


drawing himſelf was ſuch a departure, as 


juſtified the truſtees in appointing a new 


Lecturer. Page 198 
A. by will W a legacy of 


1001, to her nephew E. to be paid him 


within fix months after he ſhall have fully 


ſerved out his apprenticeſhip to which he is 


now bound, E. ran away from his ap- 
prenticeſhip, and afterwards died ; held, 

that his repreſentative was entitled to 
this legacy, with intereſt from the end 
of ſix months after the apprenticeſhip 


expired; for that the ſerving out the 


apprenticeſhip was not to be conſidered 
as a condition annexed to the legacy, 
for the non-performance whereof the- 
legacy would be forfeited; but was only 


an appointment of the time, when the | 


347 


Where the condition of a bond is en- 


legacy ſhould be paid. 


tire, and the whole unlawful, it is in 
moſt caſes void; but where it conſiſts of 
different parts, ſome of which are law- 
ful, and others not, it is good for fo 
much as is lawful, and yoid for the 
reſt. 381 

Equity will not relieve againſt the 
breach of a condition precedent, where 
the damages accrued are contingent, and 


cannot be eſtimated; but it is the pro- 
per buſineſs of Courts of equity, to te- 


lieve againft accidents. 430 


Contempt. 
On a queſtion whether a defendant 


could be heard before he had cleared 


his contempts, though he offered to pay. 
all the plaintiff's demands ; it was ar- 
dered, that he ſhould bring before the 
Maſter, principal intereſt and coſts, 
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and then be at liberty, to move to have 
his ſequeſtration diſcharged. Page 140 
Where an order is erroneous, a per- 
Jon ought not to be proſecuted for a 
contempt in diſobeying it. 399 | 


Coſts. 


| 
A decree for coſts, neceſſarily follows | 


a decree for payment of the principal and 
intereſt. 72 


ö 


Cullom of London. 
The Common-Council of the city 
of London, have not any gg 
authority, or juriſdiction whatſoever, 
to hear, determine, judge, or examine, 
concerning the election of any perſon 
to be one of the Common-councilmen 
of the city; but by the immemorial 
cuſtom of the city, the cognizance and 


examination of ſuch elections, belongs 


to the King's Court of Record, held 


before the Lord-Mayor, and Alder- 


men. 98 


* 


Devile. 
A. by his will, ordered all his perſon- 
al eſtate to be ſold for the payment of 
his debts and legacies, and in cafe it 
ſhould prove inſufficient, he deviſed his 
real eſtate to his executors, for the pur- 
poſe of making good the deficiency : 
le then deviſed his real eſtate, after 


uch time as his debts and legacies ſhould 1 


be paid by the rents and profits thereof, 
to E. for life, and in caſe E. ſnould have 
any iſſue male, then to fuch iſſue male, 
and his heirs for ever; and after the 
deceaſe of E. in cafe he left no iſſue 
male, then. after ſuch time as the © 
teſtator's debts and legacies were fully 

paid, he deviſed part of his ſaid real 


the debts; but afterwards ſuffered a 
common recovery of the whole eſtate, 


not paid, and that he could make a good 


| cery in Freland; and on hearing this 


* to FJ. F. in fee, and the reſidue f becauſe the preſent plaintiff, though a 
3 


to J. N. in fee. C. entered into pof- 
ſeſſion, and kept down the intereſt of 


and declared the uſes thereof to himſelf 
in fee. Held, that an eſtate for life 
was veſted in E. at the time of the re- 
covery, notwithſtanding the debts were 


tenant to the præcipe. Held alſo, that 
the remainders limited to J. S. and 
17 N. were contingent remainders, and 
well barred by this recovery. Page xy 
J. S. being ſeiſed of ſome lands in fee, 
and ceſtui que truſt of other lands, de- 
viſes them to A. for life, remainder to 
his firſt and ſecond ſon in tail male, 
(going no farther) and after A. s death 
without iſſue male, then to a charity. 
Held, that A. was tenant in tail until 
iſſue born, ſaving as to the truſt-eſtate; 
| 382 


Evidence. 


A decree between other parties, may 
be, read as a precedent, but not as evi- 
dence. 31 

Letters of the being of 2 
party, held to be ſufficient evidence 
of a truſt, ſo as to take the caſe out of 
the ſtatute of - frauds and perjuries. 39 

A mortgagee of part of an eſtate in 
Ireland, files his bill of forecloſure in 
the Court of Chancery in England, and 
obtains the uſual decree. A mortgagee 
of other part of the ſame eſtate, files his 
bill of forecloſurein the Court of Chan- 


cauſe, the defendant's counſel defired, 
that the decree of the Court of Chancery 
in England might be read, to the intent, 
that the decree of the Court of Chan- 
cery in Ireland might be made agreeable 
thereto: But this requeſt was refuſed, 


defendant 


A TaBEHE of the 


| defendant in the former cauſe, was not 


brought to hearing in that cauſe, and 


conſequently no —_ to the ſaid de- 


cree. Page 56 
The entry of the names and titles of 
Srfoiis in a church-book, either for 
marriages or births, cannot be poſitive 
evidence of the marriage or birth of any 
perſon ;- unleſs the identity of the per- 
ſoris named in ſuch entries is fully pro- 
'ved, and ſtrengthened alſo with cir- 
cumſtances of cohabitation, or the al- 
lowance of the parties. 92 
Where an original will is loſt, and 
from the exemplification thereof under 
Tea of the Prerogative Court, there is 
reaſon to ſuſpect its validity, as to the 
diſpoſition of the real ſtate ; ſuch ex- 
emplification cannot be admitted as 
evidence, but the party claiming muſt 
be left to his remedy at law. 143 


Exetutoꝛs. 


An attorney having delivered up 
dceeds to an executor, which he was not 
obliged to do till his bill was paid, and 
theſe deeds bring of great uſe to the | 
_ A ora 25 refute the general opinion, that B. was 


executor in ſeveral fuits which were 


then carrying on; this is a ſufficient | 
conſideration to make the executor lia- 


ble to the attorney's whole demand, 
whether there be 1 or not. 118 


111 06 
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be intention of marriage articles 
far a ſettlement to be afterwards made, 


will he fo much regarded in a Court of 


ferent uſes, ee will ſet that fine 
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| pay B. the 1500 J. 
| ſhouid be void. B. entered and enjoy- 


equity, us that if a fine be levied to dif- 
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parts of the eſtate, the fine and reco- 


very ſhould operate.  Pagr 466 
A fine cannot be levied of money, or 
of the truſt of money; and therefore, 
where a ſum of money is covenanted to 
be laid out in lands, and ſettled to the 
ſame uſes as the lands compriſed in the 
deed, and the tenant in tail ſuffers a re- 
covery of the ſettled: eſtate, before the 


| money is laid out, it ſhall go in the 


ſame manner as if no. fuch recovery had 
been ſuffered. 494 


Fraud. 


A. made an abſolute conveyance: of 
lands to B. and his heirs, in conſideration 
of 15007. which was at that time the 
full value; but on the next day, B. 
executed a defeazance, declaring that if 
A. or his heirs, ſhould within 16 years, 
the conveyance 


ed the lands, and about three years af- 
terwards, made a ſettlement thereof 
upon his marriage; and to which ſettle- 
ment A. was privy, but took no notice 
of the defeazance, or ever attempted to 


the ſole and abſolute owner of the lands. 
After B.'s death A. ſet up the defea- 
zance, and filed a bill to redeem ; to 
which the fon and heir of B. pleaded the 
purchaſe-deeds and marriage-ſettlement 
of. his father; held, that the intent of 


| the conveyance being to enable B. to 
obtain a marriage, and a conſiderable 


ion, ſuch intention was fraudulent 
| 3 


and therefore a perpetual injunction was 


awarded againſt 4. to ſtop all further 
proceedings under the defeazance. 88 

A. agreed with B. for the purchaſe of - 
timber, and. together with C. entered 
into a bond, that A. his executors and 
admuniftrators, ſhould | not cut any tima 


bet 
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ber under a particular ſize; but A. s 


name was only made uſe of in this agree- 
ment for C. C. cuts down timber under 
the ſize ſtipulated; but as there could 
be no remedy againſt C. upon the bond, 
it was held to be a fraud upon B. the 


ſeller and therefore relievable in equi- 


Page 170 
Where articles and a conveyance are 
not obtained with the ſtricteſt fairneſs, 


ty. 


2 Court of equity will ſet them afide, 


and order the conveyance to ſtand as a 
ſecurity only for the conſideration-mo- 
ney. 405 
By an Iriſh ſtatute 6 Ann, all deeds 
executed after the 25th of March, 1708, 
and not regiſtered, are declared void. 
A leaſe of lands was neglected to be re- 
giſtered, which the leſſor taking advan- 
tage of, granted a new leaſe to another 
perſon, who brought an ejectment and 
recovered. Held, that the original 
leſſee was relievable in equity; for the 
ſtatute being made to prevent fraud, 
ſhall never be uſed as a means to cover 
it. 


Guardian. 


By an act of Parliament made in Ire- 
land 2 Ann, to prevent the further 
growth of popery, no perſon profeſſing 


that religion can be the guardian of an 
infant; but ſuch guardianſhip, where 


the perſon entitled to it is a papiſt, ſhall 


be diſpoſed of by the Court of Chancery 
in that kingdom, to ſome near relation 


of the infant, being a Proteſtant, and 
one to whom the infant's eſtate cannot 
deſcend ; but if there ſhall be no ſuch 


proteſtant relation, then to ſome other 


proper perſon, who will uſe his utmoſt 
care to educate the infant in the pro- 


teſtant religion, until the age of 21 


Years, 


179 


425 - 
{| ſhall not carry intereſt. 
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A declaration of a father upon his 


death- bed, that he expected A. his father 


would take care to ſee his child educated 


in the proteſtant religion; is a ſufficient 


appointment to make- the Saadet 
gundian of the infant. 339 


Injunction. 


After two trials at bar by direc- 
tion of the Court of Chancery, and both 
verdicts the ſame way; that Court will 
grant a perpetual injunction, and de- 
cree upon the right found by the ver- 
dicts. 217 4 

An injunction is awarded by a decree, # 
to put the plaintiff into poſſeſſion of the 
premiſſes 1 in queſtion, and at the fame 


— 


time the parties are directed to try the 


title at law; this decree is repugnant 
and muſt be reverſed, as to the injune- 
tion. 27 


Interelt. 


An arrear of intereſt remaining FUN 
at the time of aſſigning a mortgage, 
| -59: 
Where a ſhip and cargo is wrongful- / 
ly taken, the defendant ſhall anſwer the 
value thereof, together with intereſt ; 
and this happening in the Eaſt Indies, In- 
dian intereſt ſhall be allowed, deducting 
the. charge of the return: But as Tudian / 
intereſt varies in its rate, the computa- 
tion ſhall be made according to a me- 
dium- rate, for the time ſince the ſhip 
and cargo were taken 72 
A. being indebted to g̃. and C. execut- 
ed to them two ſeveral bonds in the pe- 
nalty of 1 50 J. each, and ſoon afterwards- 


they obtained judgments on theſe bonds 


for the penalties and coſts. B. and C. 
filed a bill againſt the repreſentativè of #” 
for a ſatisfaction out of the reabaſſets of 
the money due on theſe judgments, with 
intereſ 


\ 
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intereſt for the Gia 10 it was Rata, 
they were not entitled to intereſt, P. 159 
But where advantage is made of the 
money, intereſt ſhall be carried beyond 
the penalty. 251 
A Court of equity will not carry in- 
tereſt beyond the penalty of a bond, 
where the demand 1s ſtale and ap- 
pears to have been neglected for many 
years. 275 
Me intereſt may be carried beyond 
penalty, where the bond is only tak- 

en as a collateral ſecurity. 333 
By marriage- articles the Lady's father 
was to pay her portion at different times, 
and in different ſums towards difincum- 
bering the huſband's eſtate; the father 
advanced money to the huſband, and 
alſo maintained the wife and child for 
ſome years; the money ſo advanced, 
together with an allowance for the main- 
tenance, ſhall be added to the foot of 
the account, but ſhall not carry in- 
tereſt. ibid. 
Where exceſſive prices are charged 
for work, on account of flow and preca- 
rious payment, no intereſt ought to be 
allowed; for intereſt is only allowed to 
ſupply the want of prompt pay- 


ment. | 500 ; 


Iſſue. 
In what caſes the Court of Chancery 


way of eſtimate, without ſending the 
matter to be tried by a Jury. 65 
But whether a party has broken any 


of his covenants or not, is a matter pro- 
perly triable at law; as the damages 
(ſuppoſing a breach) cannot be ſettled 


without ſuch trial. 134 
No iſſue ought to be directed to try a 
matter not fully put in iſſue in the 


cauſe; and therefore where a bill was 


| 


| 


filed to take advantage of a z 


by marrying without conſent, and an 
iſſue was directed to try whether the 


party was a papiſt or not at the time of 
the marriage; the order was reVerſed, 
and the plaintiff left at liberty to amend 
his bill by putting in ifſue in the cauſe, 


the matter intended to be tried by the 


ſaid iſſue. Page 194 
In the caſe of a charity the moſt ex- 


peditious and leaſt expenſive methods 
ſhould be adopted; and where no ma- 
terial fact is diſputed, nor any point of. 


law ariſes, but what a Court of equity 
may determine upon, ſuch Court ought 


to determine Jingily, without directing 
an iſſue, 287 


Where the facts of a caſe are ſo ma- 


nifeſtly fraudulent, that the whole tranſ- 


action may be deemed a fraud appa- 


rent; a Court of equity ought not to 
direct a trial at law. 405 


A Parſon ſued for 25. 9d. per pound 
for tythes of houſes in London, under 
the ſtatute 37 Hen. VIII. 
was directed to try, whether leſs than 


that ſum had ever been paid; although 
| there was no proof of any regular Mo- 


dus. | 437 
An iſſue to try whether à particular 


manor was intailed by a particular deed, 


| is not proper, being rather a point of 


law than a matter of fact; or at leaſt fo 


| complicated, as not to be fit for the 
will ſettle a difference in damages, by 


enquiry of a Jury. 457 


Judgment. 


A. and B. jointly confeſs a judgment 
to C. for 4001. and afterwards file a. 
bill againſt him to ſet it aſide as unfair- 


ly obtained, and for an injunction in the 
mean time. C. having got an order 


for time, the injunction iſſued of courſe; 
but on putting in his anſwer, ke moyed 


7-Q- to 


But an iſſue 
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to diſſolve che injunction, and being | 
told that it was diſſolved, he took B. in 
executioſ upon the judgment; but be- 
ang afterwards informed, that the plain- 
tiff by filing exceptions to his anſwer 
had continued the injunction, he imme- 
diately diſcharged B. out of cuſtody. 
The judgment being joint, it was inſiſt- 
ed that the diſcharge of one from the 
execution, operated at law as a dliſcharge 
of both; and therefore A. and B. 
brought an Audita Querela in B. R. to 
be relieved againſt the judgment, upon 
the ground of ſuch diſcharge. But J. 
à dill filed by C. the Court decreed him 


the whole 4007. with his coſts both at 9 


law and in equity, and ordered a perpe- 
tual injunction, to ſtay all proceedings | 


on the. Audita Querela. Page 67 
WAFS! Limitattons. | 


4 


An marriage- articles there was a limita- 
"Sow to A. for life, without impeachment 
of waſte, and then to the uſe of the heirs - 

„male of the body of A. to be begotten, 
and of the heirs male of the body of ſuch 


are only a deſcription of the perſons who 
are to take, viz. the firft and other ſons ; 
and the ſubſequent words denote What 
eſtate they are to take, viz. 10 the heirs 

male of their Bodies. 122 


Parriage Articles. 
F. 8. on his marriage, covenants to ſet- 
.tle lands to the uſe of himſelf for life, 
remainder to the heirs of his body by 
his intended wife; and to make a ſet- 
tlement accordingly within two years, 
or, in default thereof, to ſtand ſeiſed to 


tail in J. S. at law, yet a Court of equi- 
ty will turn it into a ſtrict ſettle- 
ment. 122 


was decreed, after the mortgagee had 
x ; been in quiet poſſeſſion for 68 yeats, 


bo 
0 t 
3 : 


If marriage-articles are for a ſettle. 


ment to be made to the huſband for life, 
then to the wife for life, and then to the 


firſt and other ſons and the heirs male of 


their bodies, &c. the Court of Chancery 


will decree a limitation to truſtees, to 
preſerve the contingent remainders. And 


if by fine, or otherwiſe, theſe remain- 
ders are deſtroyed before they take 
place, this Court will fer them dp 
again. And if a defective ſettlemeht in 
any particular has been made, a ſecond 


muſt be made till the uſes in the arti- 
cles are well and effectually raiſed, for 
till then the covenant ſubſiſts. Page 122 

In a marriage-ſettlement it was a- 


-greed, that if there ſhould be but one 


daughter, ſhe ſhould have 59000. for her 
Portion; and that 2007. a-piece ſhould 
be paid to every of the other younger 


1 daughters. There were three daugh- 


ters of the marriage, and the eldeſt 
claimed to be entitled to a portion of 
5001. but held, that ſhe was only enti- 
tled to a portion of 2001. 263 
A. covenants by marriage: articles, 


that the eſtate agreed to be ſettled is 


worth 500 J. per ann. clear of all incum- - 
brances; and alſo to purchaſe other 
lands of 300 J. per ann. and ſettle them 


to the ſame uſes. The new purchaſe 
| was never made, and the eſtate ſettled 


was incumbered beyond its value. 


| Held, that out of the purchaſe-money 


of A.'s eſtate not ſettled, ſo much ſhall 


be paid to the eldeſt fon, as is equiva- 


lent in value to 800 J. per ann. comput- 


ed at 22 years purchaſe. WY 565 


Mortgages. 


A redemption of a ſtale mortgage, 


but 
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but this decree being made upon a bill 


of revivor, was held to be improper, 
and therefore the decree was reverſ- 


eck: But without prezudice to the queſ- 


tion, whether the eſtate was redeem- 
able or not, whenever it ſhould be 
e into judgment by a proper bill. 
Page 44 

An arrear of intereſt remaining due at 
the time of aſſigning a mortgage, ſhall 
not Carry intereſt. 59 
It is not conſiſtent with the rules, 
nd practice of Courts of equity, or 
warranted by precedents, to enlarge the 
time for .redemption of a mortgage, 
after the mortgagor's acquieſcence for 
ſix years, under a farecloſure by his own 
conſent; aud eſpecially, after an alter- 
ation has been made in the eſtate, either 
by pulling down the: buildings, or en- 
larging them, or otherwiſe. 111 


The proviſo for redemption in a mort- 


gage, was upon payment of the prin- 
cipal money in ſilver; a payment of this 
money in ſilver and braſs, is no diſcharge 
of the mortgage. 151 
A mortgagee in poſſeſſion for upwards 
of 70 years, ſhall not be redeemed, nor 


ſhall ſuch poſſeſſion be diſturbed in a 


Court of equity; ſo long an acquieſ- 


cence, without applying for a redemp- 


tion, being deemed equal to, and taken 


as an implied waiver, or releaſe of the 
399 


right to redeem. 

But a decree of forecloſure was open- 
ed after ſixteen years, on account of the 
equity of redemption being worth 


much more, than what was due upon 
the mortgage. 


Notice. 


A. agrees to take a leaſe of certain 
lands, bur, previous to his ſigning 


544 


the articles, he has notice that B. has a 


| 


L 


prior agreement for a leaſe of the ſame 
lands. 


A. diſregards this notice, and 
procures the leaſe to be granted to his 
ſon. Held, that this notice to the fa- 
ther affected the ſon; and the prior 
agreement being eſtabliſhed, NES od 
creed to deliver up the Poſſeſſion. 


Page 59 


Papiſt. 


A Papiſt in Ireland cannot make a 
will, but his lands ſhall deſcend to all 


his ſons equally; yet if the heir con- 


forms within a year after he attains his 


age of 21, he may enter. 


34 
By the Iriſb acts of Parka, for 
preventing the growth of popety, Pa- 


piſts are diſabled from holding leaſes 


of lands for any term exceeding 31 years, 
and under a rent of not leſs than two- 
thirds of the improved yearly value, 
at the time of making ſuch leaſe. The 
Court of Chancery may, upon evidence, 
determine the queſtion of value, with- 
out ſending it to a Jury; and may alſo 
give full relief to a proteſtant diſcoverer, 
under thoſe acts, without putting him to 
his remedy at law. 123 

By the ſame acts Papiſts are diſabled 
from being guardians to infants ; and 
where the perſon entitled to ſuch guar- 
dianſhip is a Papiſt, the Lord Chancel- 


lor of Ireland has a diſcretionary power 


to appoint either a relation, or ſuch 
other perſon guardian, as he ſhall judge 
will beſt execute the office, and be the 
moſt likely perſon to educate the infant 
in the proteſtant religion. 179 

A tenant in tail educated in a popiſn 
ſeminary is capable of ſuffering a com- 
mon recovery. 3 

Lands leaſed to a Papiſt at leſs 2 
two-thirds of the improved value, or 
for any term above 31 years, are for- 


feited 


A TABLE of the 


feited 1 to the: diſcoverer, being a Pro- 


teſtant Page 587 


Partners. 


Three perſons entered into partner- 
ſhip in the trade of ſugar-boiling, and 
it was agreed that no ſugars ſhould be 
bought without the conſent of the ma- 
Jority ; one of them afterwards with- 
draws himſelf from the partnerſhip, of 
which he gives public notice, and, ſub- 
ſequent to this, the two other partners 
make a contract with A. for a large 
quantity of ſugar, who had full notice 
that the third partner had withdrawn ; 


held, that ſuch third partner was not 


anſwerable for any part of the ſugar 
ſo purchaſed, 


Party. 


rected, that if the duty decreed be for 
is admitted; though in that caſe, if the 


him. 


5 at moſt be only evidence of the ſettle- 
3 


| pleadable, either by the rules of law or 


Where a perſon derives title under a 
dormant ſettlement, all the remainder- 
men in that ſettlement, as. well as all 
meſne incumbrancers on the eſtate, 
- muſt be made parties to the ſuit. 
But where an eſtate is ſubject to ſe- 


may ſue without making the reſt parties; 
at leaſt it is cured by a decree, direct- 
ing an account to be taken of all the in- 
cumbrances affecting the eſtate. 343 
An agent being proſecuted for a con- 


from that order, though no party to the 
cauſe in which the order was made. 399 


Pleadings, 


Where a defendant anſwers to the 
fame thing, which he inſiſts on by his 
plea, he ought not to anſwer ; the an- 
fwer over- rules the plea. 16 


By the rules of the Court af Chance- 
ry relating to bills of review, it is di- 
| 4 | 


326 


{ perſons, under no ſort of legal 'incapa- 
veral incumbrances, one incumbrancer 


1 leſs. 
tempt in diſobeying an order, of which | 
he had no notice, may join in an appeal 


an amended or ſupplemental bill, fo-i- 
] reign and repugnant to the title ſet up 


Principal Matters. 


the payment of money, then the money 
muſt be paid before any bill of review 


party bringing the bill prevails, : che 
money ſo paid ſhall be refunded to 
Page 24, nate 

A. pleaded an inquiſition poſt mortem 
M. F. whereby it appeared that E. F. 
under whom the defendant claimed, 
was tenant in tail: The plaintiff ob- 
jected, that the defendant ought to have 
pleaded the ſetilement, whereby E. F. 
was tenant in tail, and not have pleaded 
that he was tenant in tail, as appeared 
by the inquiſition peſt mortem, finding 
the ſettlement; for that inquiſition could 


ment, and a matter of evidence is not 


equity. But this objection was over- 
ruled, and the plea allowed. i a7 
It is improper to decree the redemp- 
tion of a * upon a bill of re- 
vivor. 49 
The negligence or forgetfulneſs of 


city, and in matters lying within their 
own knowledge and power, is no fuffi- 

cient foundation for a bill of review; 

it being an excuſe which might ſerve 

at all times, and render ſuits end- 

| 10g. 
One defendant ſhall not be prejudie- 
ed or concluded by * den of. 
another. | 't We 
Where new matter is M's by 


by the original bill, there can be nd 
proceedings againſt the defendant wich- 
out ſerving him with a ſubpœna 4d 
faciend. attornat. nor ought the cauſe 
to be brought to a hearing without ſuch » 
ſervice ; aac the defendant ſhould, 


1 Rave 


A-TABLE--of. the Principal Matters, 


have an opportunity of defending him- | 


ſelf againſt the new matter. Page 225 

By the conſtant and eftabliſhed rules 
of the Court of Chancery in Ireland, 
the draught of a decree ought to be 
delivered to the adverſe party, or his at- 
torney; who in eight days is to return 
the ſame, ſigned by the coun ſel on that 
fide, or make objections to the draught, 
before it can regularly be inrolled. 234 

Where a ſuit abates by the death of 
che plaintiff, a perſon claiming per fox- 
mam doni, and not as heir or repreſenta- 
tive of the deceaſed plaintiff, cannot re- 
vive; but muſt bring his original bill, 
or commence an action at faw. 314 

Such defects in a decree, as the Court 
will rectify upon motion, are not ſuffi- 
cient grounds for an appeal. 

Declaration upon a bond, condition- 
ed for the payment of all monies which 
J. S. ſhould receive on account of the 
revenue. The defendant pleads gene- 
ral performance. The Attorney Gene- 
ral replies, that J. S. or ſome other per- 
ſon or perſons by his order, received. 
Sc. Held, that the averment of the 
receipt was only the introduction to the 
breach, the real aſſignment of the breach 
being the non-payment of the money : 


But however this would have been on a 


demurrer, it was cured by the defend- 
ant's rejoining that he had paid the mo- 
ney which was an admiſſion of his hav- 
ing received it. 375 

A. ſubſcribes 10007. into the third 
ſubſcription of the South-/ea Company, 
and their Caſhier gives a receipt for the 
money. By miſtake of the clerk, the 
Chriſtian name of another perſon is in- 
ſerted in the books inſtead of A. A. 
brings an action againſt the Company 
for the money paid, and on their filing 
a bill in equity for relief, 4. demurred 


generally for want of equity. Demur- 
Vol. II. 


But the demurrer was over-ruled. 


361 


rer allowed, and the bill diſmiſſed 
with coſts. a 

A will concerning perſonal eſtate, 
was proved ig/the Spiritual Court; but 
the executor of a former will brought a 
bill to diſcover by what means the lat- 


Page 44 


ter was obtained, and whether the teſta- 


tor was incapable or impoſed upon, and 
to have. an account of the 


eſtate. To this bill the defend3nt de- 


murred, becauſe it belonged to the Spi- 
ritual Court only, to determine upon the 


perſonal ö 


validity of wills of perſonal eſtate, and 


the ſanity or inſanity of the teſtator: 


476 


The leſſee of tythes, brings his bill 


for a ſatisfaction. 
murred, becauſe the plaintiff had not 
ſet forth how his leſſor became entitled. 
Demurrer over- ruled. 514 

Upon a bill in the nature of a bill 
of revivor againſt a deviſee, the de- 


The defendant de- 


fendant cannot diſpute the juſtice or 
validity of the former decree; for if he 
could, a deviſee would be in a better 


condition than an heir. 523 


Potions. 


Where proviſion is made in a ſettle⸗ | 
ment, that if there be but one daughter, 
ſhe ſhall have 500 J. and 2001. a- piece 
to every other younger daughter, and 


- — 
SS 


there are three daughters; the eldeſt. 
ſhall have but 2007. the eſtate being 


ſmall, and not able to bear a greater 
charge. 

A. on the marriage of his ſon, ſet- 
tles his eſtate in the uſual manner, but 
ſubject to a proviſo, that if A. did not 
in his lifetime diſpoſe of his daughters in 
marriage, or raiſe portions for them 


263 


out of the profits of his eſtate ; he 


might at any time during his life, be 
will, deed, or other writing, charge the 
K eſtate 


F 
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if C. ſhould die without leaving iſſue 
male, then the teſtator deviſed the 


for his ſaid daughters. At the time of 
walking this ſettlement, A. had two 
daughters, both of whom afterwards, 
and in bis life-time; married; but inſtead 
of. giving them any portions in hand, 
he executed a deed, charging the eſtate 
with 5504. a- piece, payable to their re- 
ſpective huſbands. Held, that the 
hufbands were entitled to recover. theſe 
- portions, with intereſt. Page 343 
Where a portion is directed to be 


5 - raiſed. by annual profits, and no parti- 
1 cular time appointed for the payment 


of it; the portion is only due when the 
"NOOR can raiſe it, and carries no 1gter- 
LU in'the mean time. 468 


The truſt of a term was for raiſing a 


1 portion for a daughter, in default of iſſue 
male, payable at 18 or marriage, or as 
ſoon after as the ſam? might conveniently 
Jie raiſed. The mother died leaving no 
ſon, and only one daughter. Held, 
chat this portion could not conveniently 
be: raiſed, by ſale of the reverſion of the 
42 term, in the father's life-time. 487 


Powers. 


A general power to "raiſe portions for 


daughters, may be reſtrained and quali- | 


, fied by a particular proviſo. - m7 
: Where there is a power in a truſt- 
i term to raiſe portions, for the father, 


* with conſent of the truſtees, to revoke all 

| dhe uſes; this ſuſpends the portion, and 

. it cannot be raiſed until after the father's 
death. 487 


| A. ſeiſed of the manors of O. and B. 
4 deviſed the ſame to C. for life, and if he 
ſhould have iſſue male, then to ſuch 


Nate ſo ſertled, with 1 500 J. as-portions | 


: ue pale, and his heirs for ever, But 


manor of O. to FJ. S. in fee; and the 
manor of B. to J. N. in fee. C. ſuffered 


a recovery of both theſe manors, and 


it was held ſufficient to bar the con- 


tingent eſtates limited to J. S. and J. V. 


Page 1 

A perſon educated in a popiſh ſe- 
minary, is, notwithſtanding any inca- 
pacity incurred by him on that account, 
{till capable of ſuffering a common re- 
cone... 203 
Where a fine and recovery is of ſo 


many acres in S. the party intereſted 


ſhall have his election, where and in 
what parts of the eſtate, the fine and 
recovery ſnould operate. 466 


Statutes. 


By a ſtatute made in Fele 21ſt 
September, 1703, the heir of a Papiſt 
muſt file the Biſhop's certificate of his 
conformity within a year after his age 
of 21, yet he may conform and file the 
certificate, before his age of 21; the act 
being meant only as an encouragement 


for perſons to renounce Popery. 34 


The ftarute 33 Hen. VIII. c. 39, fays, 
that all obligations and ſpecialties made 
to the King or his heirs, ſhall be made 
payable by theſe words, ſolvend. eidem do- 
mino Regi hered. vel executoribus ſuis. 
But a bond taken to the King, his heirs 
and ſucceſſors, was held to be good, 
thoſe words in the ſtatute being only 
directory. 375 

A ſtatute made to prevent Habt, 
ſhall never 0 uſed as a means to cover 


it. Dp . 
. | ' - * . L . 111K. g 
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| 'Trial. i | 

On the trial of an ejectment in He- 
land, on the demiſe of a Peer, a chal- 
7 lenge 


lenge was made by the defendant to the 


array of the pannel, becauſe the Sheriff | 


did not return a Knight; but the chal- 
lenge was over-ruled, and the array 
affirmed, becauſe the Sheriff could not 
know by the writ of venire, which was 
his authority for impanelling the Jury, 
that a Peer was leſſor of the plaintiff, or 
any way concernedin intereſt. Page 114 

The reaſon why, in ejectments, one 
trial does not bind the inheritance, is 
not from any rule or maxim of law, 
that one trial cannot conclude the right, 
for in proper actions that may be done; 
but from the peculiar nature of an 
ejeftione firme, in which no judgment, 
as to the inheritance, can be given. 258 

Where a decree directs a trial at law 
upon the title, and at the ſame time 
awards an injunction to put the plaintiff 
in poſſeſſion of the premiſſes in queſtion, 
it muſt be reverſed as repugnant. 267 


Truſt and Truſtees. 
A. agrees for a leaſe of 41 years, B. 


advances money to pay the fine, Cc. 


and the leaſe is taken in his name, with- 
out any declaration of truſt, + Held, 
that B. was a truſtee for 4. and, upon 


being paid the money he. advanced, 


with intereſt, ſhould aſſign the leaſe to 
A. account with him for the profits, 
and pay him his coſts. 
the truſt being proved by letters of the 


defendant's hand-writing, this caſe was 
ſtatute of frauds and 


not within the 
perjuries. 39 
A Corporation being truſtees of a free- 
hold eſtate for the benefit of a charity, 
and groſly miſbehaving themſelves in 
the execution of their truſt; affords a 
ſufficient reaſon for the Court of Chan- 
cery to direct the truſt-eſtate to be con- 
veyed to perſons, more able and willing 
to execute the truſt faithfully, for rhe 


benefit of the poor. 
| * 


Held alſo, that 


236 


Principal Matters. 


A. by marriage- articles covenanted, 
that all the lands which he ſhould after- 
wards purchaſe in the pariſh of K. ſhould 
be to the uſes of the articles. He pur- 
chaſed lands in XK. and took a con- 
veyance in fee, in the name of his young - 
eſt ſon, but there was no declaration of 
truſt. Held, that the ſon was a truſtee 
for his eldeſt brother, who was entitled 
to theſe lands m virtue of the cove- 
nant, Page 350 

A. being Impropriator of a pariſh, demiſ- 
ed part of the tythes to truſtees for 1000 
years, who redemiſed the ſame to him 
for 999 years, under a yearly rent of 
50 J. payable to the truſtees, as a pro- 
viſion for a Preacher. A. afterwards 
ſold the rectory to B. and the repreſen- 
tative of the ſurviving truſtee, was pre- 
vailed upon to aſſign to B. the right of 
nominating the Preacher. For 40 years 
and upwards, after this tranſaction, the 
Preacher was conſtantly nominated by 
the pariſhoners; but, upon a conteſt 
between them and B. it was held, that 
the right of nomination was abſolutely 
in the truſtees, and that the aſſignment 
of that right was a breach of truſt. 368 

Truſtees may lend truſt- money upon 

a good perſonal ſecurity, till a proper 


- purchaſe of lands can be had ; but are 
| not juſtified in placing it in any 7 fluctuat- 


ing, or precarious public fund. 577 


Tythes. 


* Tythes of peas and beans ſet and 


planted in rows, in earden-like manner, 


| are' ſmall tythes; and the uſe of a 
plough inſtead of a ſpade, makes no 


difference. 31 
On a bill brought for tythes of houſes 
in London, after the rate of 2 s. 94. per 
pound of the yearly rent, according to 
the ſtatute 37 Hen. VIII. the Court di- 
rected 
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rected an iſſue to try, whether leſs than 


that ſum had ever been paid; though 


there was no proof of any regular mo- 
On... Page 437 
By the ſeveral ſtatutes of diſſolution, 


 tythes in the hands of laymen, are de- 


clared to be temporal inheritances and 
lay fees; they have alſo the like remedy 


for recovery thereof in the temporal 


Courts, and may ſue for them in like 
manner as for lands, tenements and o- 


ther hereditaments; and tythes have, 


at this day, all other incidents belonging 


to temporal inheritances. 917 


Wills. 
A will ſhall have relation only to the 


death of the teſtator, and not to the time 


MVS EV i 
PBEITANNICVM| 


of its being made, for till his death he 
is maſter of his own will; and therefore 
the will of a Papiſt in Ireland was held 
to be avoided. by a ſubſequent ſtatute 


made in that kingdom, enacting, that 
the lands of Papiſts there, ſhall not be 
deviſrable, but deſcend in gavel-kind. # 


Page 34 

In a conteſt concerning the validity of 
two. wills, the executor of the former 
(which was not proved) files a bill to 
diſcover how the latter was obtained. 
To this bill the defendant demurred, for 
that it belonged to the Spiritual Court 
only, to determine upon the validity of 
a will of perſonal eſtate, and the ſanity 


or inſanity of the teſtator. Demurrer 
over-ruled. 476 
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